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CASES 


ARGUED  AND  DETERMINED  18SS. 


Uf  VHI 


Court  of  COMMON  PLEAS, 


AND 


OTHER   COURTS. 


IN 


Easter  Term, 

In  the  Sixth  Year  of  the  Reign  of  George  IV. 


Cholmely  v.  Paxton  and  Others.  ApHi  m. 

HTHIS  was  a  writ  of  formedon  in  whicbf  in  the  last  Demaodsiiit 

term.  Cross  SerjU  had  obtained  a  rule  nisi  to  with-  ^^i.^^  ^ 
draw  a  demurrer,  and  reply  de  novo.     Against  this  rule  murrer  and 
Bifsanquei  and  PeaAe  Serjts.  shewed  cause  in  the  same  f^'^  ^  ^^ 
term,  objecting  that  there  was  no  affidavit  of  any  special  formedon, 
cause  &r  whidi  the  alteration  was  required ;  that  there  upon  tfaewior 
was  no  precedent  for  such  a  course ;  and  that  the  Courts  b^'^laTV 
were  as  averse  to  indulgence  in  a  formedon  as  in  a  writ 
of  right    They  referred  to  Scoit  v.  Peny  (a),  Hull  v. 
JBtair(6)9  Dumsday  v.  Hughes  {c%  CAarlwood  v«  Mar^ 

{a)  3mis.%07.         (b)  4  Taunt. si^*         (0  $B.!i:fP.4fifl. 

VM'.  III.  B  gan, 


1825. 


Cholmely 


CASES  IN  EASTER  TERM 

gan{a)j  and  Turner  v.  Palmer  {b\  to  shew  the  rigor 
of  the  courts  with  regard  to  applications  similar  to  the 
present. 

The  Court  required  an  affidavit  at  the  h^nds  of  the 
applicant,  and  ordered  the  rule  to  be  enlarged  to  this 
term ;  when  the  affidavit  being  produced,  and  disclosing, 
among  other  important  matter3|  that  the  demandant's 
right  accrued  only  in  1822, 

Best  C.  J.  said.  The  Court  never  doubted  that  it  had 
authority  to  amend,  even  in  writs  of  right,  and  consider- 
ing that  the  demandant's  title  accrued  only  in  1822, 
they  thought  it  right  to  allow  the  amendment. 

Rule  absolute. 


{a)  zi\r.Jt.64. 


(^)  Cro.G0r.74« 


/ipriJ  %u 


Rowley  v.  Hobne, 


To  fix  a  A  CTION  against'  a  carrier  for  losing  a  parcel  of  bank 

Plaintiff  with  ^^^^  ^jjj^i^  ^ijg  piainuff  had  forwarded  by  his  coach. 

knowledge  of  *^ 

a  general  no-    At  the  trial  before  Garrow  B.,  last  Stafford  assizes,  the 

tice  by  whicji  defence  set  up  was,  that  the  Defendant  bad,  by  a  general 
acoach  oro* 

prietor  had  notice,  given  out  that  he  would  not  be  responsible  for  par- 
limited  his  eels  of  any  value  unless  certified  at  the  time  of  booking, 

re^ponsibiUty,    ^^^^  p^jj  f^j.  accordingly ;  and  that  no  intimAtion  had  been 

It  was  proved  '^  o  j  ^ 

that  the  Plain-  given  of  the  value  of  the  Plainti£P's  parcel.     To  bring 

tiffiiad  taken    ^q  knowledge  of  this  notice  home  to  the  Plaintifl;  it  was 
years  a  news-  Proved  on  the  part  of  the  Defendant  that  the  Plaintiff 

paper  in  which  had  taken  in  for  three  years  a  weekly  newspaper  in 
the  notice  had 

been  advertised  once  a  week ;  the  jury  having  nevertheless  found  t  verdict  against 
the  proprietor,  the  Court  refused  a  new  trialf 

which 
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which  the  Defentant's  notice*  had  always  been'  adver-       1825. 
tised.     The  jury,   however,   found   a  verdict  for   the     r^JJ^wT 
Plaintiff  to  the  amount  of  the  loss  he  bad  sustained. 


UtaasftL 


Vaughan  Seijt  now  moved  for  a  new  trial. ' 

But  the  Court  thought  the  verdict  perfectly  right; 
and  that  it  could  not  be  intended  a  party  read  all  the 
contents  of  any  newspaper  he  might  chance  to  take  in. 
They  said  that  carriers,  who  wished  by  means  of  a 
notice  to  divest  themselves  of  a  common  law  respohsi* 
bility,  were  bound  to  fix  upon  their  employers  a  know- 
ledge of  such  notice,  and  that  they  might  easily  do  so 
by  delivering  to  every  person  who  brought  a  parcel  for 
conveyance  a  printed  paper  containing  the  notice. 

Rule  refused. 


Tenny,  on  the  several  Demises  of  Henry  Gibbs,     April  %%^ 
Charles  Gibbs,  George  Gunning,  Robert 
Gunning,  and  William  Gunning,  v.  Moody. 

'T'HIS  was  an  ejectment,  brought  to  recover  possession  In  ejectment 

of  two-fourths  of  certain  mills,  upon  a  forfeiture  ^^  ^**^ 

,  ^  ,   .    premises  for- 

of  a'  term  in  them,  by  non-payment  of  rent,  according  felted  for  non- 
payment of 
rent,  a  dlSerenoe  between  the  Amount  of  rent  proved  to  be  due  and  the  amount 
demanded  in  the  lessor  of  the  Plaintiff's  particular  is  not  material - 

C.  devited  lands  to  a  feme  covert  for  her  lifei  and  then  to  the  intent  that  she  or 
her  husband  should  not  be  entitled  to  receive  the  rents  of  the  tenant,  appointed 
trustees  to  receive  them,  pay  them  over  to  the  wife,  and  attend  to  repairs ;  with 
power  to  distrain,  lease,  &c.  By  a  codicil  C.  revoked  the  devise  in  the  will,  the 
trustees  named  therein  having  died»  and  devised  the  land '  to  other  trustees,  to  the 
same  intents,  and  in  the  same  manner  in  all  respectsj  as  if  the  new  trustees  ha4 
originally  been  named  trustees  in  the  will : 

H(kl,'thcitithe'new  trustees  took  the  legal  estate  in  the  land. 

B  2  to 
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to  the  conditions  of  a  leaae  under  which  they  had  been 
demised  to  the  Defendant  by  Miss  CaUantf  entitled  to 
two^foorths,  and  Henry  and  Charles  Gibbs  entitled  to 
one-iburth. 

At  the  trial  before  the  Chief  Baron,  last  Kent  assizes, 
it  appeared  that  six  quarters'  rent  were  in  arrear;  that 
the  lessors  of  the  Plaintiff  had  in  their  particular  claimed 
seven,  and  that  the  title  of  the  Gunnings  to  the  two-fourths 
arose  on  the  following  passages  in  the  will  and  codicil 
of  Miss  Gallant^  who  had  died  subsequently  to  the  exe^ 
cution  of  the  lease  to  the  Defendant* 

1809*  December  15th.  Ann  Callanfj  of  the  city  of 
Ilockestery  spinster,  by  will,  of  this  date,  gave  and  de* 
vised  (inter  alia)  her  moiety  or  half  part  of  and  in  a 
paper-mill,  with  the  appurtenances,  at  Hawtey^  in  the 
parish  of  SuUon-ai-Hone^  in  Kent^  then  in  the  occupa- 
tion of  James  Bobson^  his  assigns  or  under-tenants. 

Unto  her  niece,  Amelia  Brooke  Westcott^  otherwise 
Amelia  Brooke  de  Varreux^  wife  or  reputed  wife  of  John 
Bapiiste  Charles  Count  Toulre  de  Varreuxy  formally  of  the 
kingdom  of  Fratice^  but  then  aFrehch  emigrant,  residing 
in  Upper  Notion  Street^  in  Middlesex,  for  life,  (subject 
to  the  directions  thereinafter  mentioned  and  declared  con- 
cerning the*same  estates  and  premises,  and  the  rents  and 
repairs  thereof,  and  other  matters  relating  thereto,)  and 
immediately  after  the  decease  of  her  said  niec€^  to  the 
uses  therein  mentioned: 

And  said  testatrix  declared,  tha^  notwithstanding  she 
had  given  and  limited  said  estates  to  her  niece  and  her 
children,  and  to  her  nephew,  upon  the  contingencies 
therein  mentioned,  yet,  to  tlie  intent  and  purpose  that 
she  or  he  should  not  be  entitled  to  receive  of  and  from 
the  several  tenants  the  rents  thereof,  nor  that  any  ne- 
glect of  needful  and  proper  repairs  might  happen,  the 
testatrix  did  thereby  nominate  and  appoint  George  Gun^- 
ning  9Xid  George  HiciSf  and  the  survivor  of  them,. his 

fxtcQton 
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exeentors  or  administrators,  recovers  of  the  rents  of  IgSS. 
said  estates,  with  fiill  power  to  make  distresses  on  noii» 
payment  thereof;  and  desired  and  directed  that  thereby 
and  tbereoat  tliey  should  keep  the  same  and  every 
part  thereof  in  good  and  tenantaUe  repairs  and  con- 
diciDn ;  and  that  after  discharge  of  this,  and  of  every 
other  necessary  outgoing,  they  should  pay  die. clear 
or  net  rents  and  profits  to  her  said  mece  during  her  life, 
for  her  own  sole  and  separate  use^  independent  of  said 
Connt  de  Varreux^  or  any  fiitare  husband,  and  fre&  fnnn 
his  control,  and  all  his  debts  and  undertakings  whatso** 
efer ;  and  (or  which  rents  and  profits  her  receipts  shoold 
be  a  sufficient  disdiarge  to  said  receivers  or  trustees. 
Power  to  trustees  to  grant  leases*  for  life. 
Ann  CaUant  afterwards  made  a  oodidl,  bearing  date 
1B91,  February  7th,  reciting  the  before-mentioned  will, 
-^that  said  George  Gunning  and  fteorge  Hich  had 
both  departed  this  life,  —  and  that  testatrix  was  desirous 
to  appoint  the  three  sons  of  her  late  fiiend  George  Gun^ 
ningi  namely  George  Gunnings  Robert  Gunnings  and 
IFiUtam  Gunnings  to  be  trustees  and  executors  of  her 
said  last  will  and  testament. 

And  testatrix  did  thereby  revoke  and  make  void  all 
and  angular  the  devises  and  bequests  in  her  said  will 
and  testament  contained,  of  all  her  real  and  personal 
estates  and  eveiy  part  thereof,  to  said  George  Gtambig 
and  George  IScis,  upon  and  for  certain  trusts,  intents, 
and  purposes,  and  with,  under,  and  sulgect  to  die 
powers,  provisions,  and  directions  therein  expressed  and 
declared  of  and  concerning  the  same ;  and  in  lieu  thereof 
testatrix  gave,  devised,  and  bequeadied  all  and  singular 
the  real  and  personal  estates,  goods,  diattek,  rights,  and 
csedks,  aiid  every  part  and  parcel  thereof  unto  said 
George  Gunning  (t|ie  son),  BAert  Gunnings  and  WHUam 
Gunnings  their  hdrs,  executors,  administrators,  and  as* 
signs,  according  to  the  nature  of  die  respective  estates* 

B  S  upon 
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upon  and. for  the  several  and  respective  trusts,  and ^ to 
and  for  the  intents  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  conditions,  and  di- 
rections in  said  will  and  testament  expressed  and  de^ 
Glared,  of  and  concerning  the  same  estates  and  premises 
respectively,  in  the  same  manner  in  all  respects  as  if  the 
said  George  Gunning  (the  son),  Hoberi  Gunnings  and 
William  Gunnings  had  all  of  them  been  originally  named 
as  trustees  and  executors  of  said  last  will  and  testament, 
instead  of  said  George  Gunning  and  George  Hicksy  de* 
oeased. 

And. said. testatrix. did  thereby  nominate,  constitute» 
and  appoint,  said  George  Gunning  (the  son),  Robert  Gun^ 
ningy  and  William  Gunnings  to  be  the  executors  of  her 
said  last  will  ahd  testament. 

The  will  and  codicil  were  proved  Jn  the  prerogative 
court  of  Canterbury y  3d  December  1821,  by  the  three 
executors  named  in  the  codicil. 

A  verdict  having  been  found  for  the  lessor  of  the 
Plaintiff, 


Toddy  Serjt  moved  for  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  on  the  ground,  first,  that 
the  variance  between  the  sums  claimed  in  the  particular, 
and  the  sum  proved  to  be  actually  due,, was  fatal.  At 
common  law,  the  demand  preliminary  to  a  forfeiture  was 
required  to  be  made  with  the  utmost  precision ;  and  if 
there  was  any  inaccuracy,  either  as  to  the  amount  or  the 
mode  of  making  the  demand,  it  failed  of  its  effect.  The 
present  mode  of  proceeding,  having  been  substituted  for 
that  at  .common  law,  ought  to  be  pursued  with  equal 
cautiop,  and  watched  with  equal  jealousy.  If  the  De- 
fendant had  known  the  sum  .claimed  to  have  been  that 
which  was  really  due,  he  might  have  paid  it  into  courty 
under  4  G.  2.  ^.28. 

Secondly, 
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Secondly,  the  trustees  named  in  the  will  took  no  legal 
estate  under  it:  the  land  is  limited  to  Mrs.  Varreux  for  life, 
and  there  is  no  devise  to  them;  while  they  are  invested 
with  a  power  to  distrain  and  lease,  which  would  have  been 
unnecessary  if  they  had  taken  the  legal  estate.  They 
have  nothing  to  do  but  to  pay  money  over  to  their 
cestui  que  trust ;  and  where  the  functions  of  trustees  are 
such  as  to  not  require  tliem.to  be  invested  with,  the 
l^al  estate,  the  Court  will  not  confer  it  on  them,  unless 
there  be  an  express  devise;  Shaplandy.  Smith {a)^  Doe 
dem,  Leicester  v.  Biggs,  {b)  Then  the  trustees  named  in 
the  codicil  are  ordered  to  take  in  the  same  way  as  if  they 
had  been  named  in  the  will,  which  makes  their  interest 
the  same  as  the  trustees  in  the  will  would  have  taken^ 


1825.' 
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Bebt  C.  J.    There  is  no   ground  for  either  of  the 
objections  which  have  been  raised  ag^nst  this  verdict. 
With  respect  to  the  first,  it  has  been  insisted,  that  at 
common  law  a  precise  demand  was  a  necessary  prelimi- 
nary to  a  forfeiture ;.  it  does  not  follow,  however,  that 
even  at  common  law  the  precision  which  would  have  been 
necessiiry  in  the  demand  must  also  have  been  carried  into 
the  particular ;  but  now  the  demand  at  common  law  is 
dispensed.with  under  the  provisions  of  4  G.2.;  and  ,if 
no  demand  is  necessary  the  PlaintiflTs  case  cannot  be 
affected  by  the  mere  amount  claimed  in  the  particular. 
Then  it  has. been, insisted,  that  three  of  the  lessors  of 
the  Plamtiff  have  no  legal  title  by  the  will  under  which 
they  claim.     Whatever  doubt,  however,  might  exist  as 
to  the  construction  of  the  will,  is  cleared  away  by  the 
codiciL     In  that,  the  testatatrix  clearly  gives  the  estate 
to  the  lessors  in  question :   "  I  give,  devise,  and  bequeath 
aU  and  singular  my  real  and  personal  estates,  goods, 
chattels,    rights,  and    credits,  unto   George   Gunning, 


(jo)  iBr.Cb.Cas.Ts. 


{b)  %  TaunU  109* 


B  4. 


Boberi 


^A&t^  iK  EASTER  TERM 

ISiS*  Adbert  Gunnings  and  William  Gunnings  their  heii^  exe- 
cutors, administrators,  and  assigns/'  These  words  give 
them  the  legal  estate.  If  so,  is  it  in  this  instance  trans- 
ferred to  the  cestui  que  trust  under  the  statute  of  uses  ? 
That  might  be  so,  if,  as  in  Doe  dem.  Leicester  t.  Biggs^ 
the  trustees  had  nothing  to  do.  Here  thej  have  duties  to 
pifirforiii :  they  are  to  receive  rents  and  to  see  to  repairs ; 
and  though  the  powers  which  have  been  given  ih  the 
Ivill  were  unnecessary  to  persons  having  the  legal  estate, 
yet  the  very  insertion  of  the  powers  shews  that  the  trus* 
tees  were  intended  to  act^ 

Park  J.  The  difficulty  of  making  a  demand  coiv 
rectly  at  common  law,  with  a  view  to  a  fbrfdture^  was 
one  of  the  reasons  which  occasioned  the  passing  of  the 
4  6. 2.,  and  I  do  not  know  that  sueh  a  degree  of  precision 
was  ever  required  for  a  particular  as  is  now  contended 
for.  Though,  undeir  the  4  G.2.,  the  Plaintiff  must  prove 
that  at  least  half  a  year's  rent  is  in  arrear,  it  does  not 
follow  that  he  is  confined  to  that  sum  in  his  particular* 

BuRROUGH  J.  concurred.       ^ 

OisELEfe  J.  i  have  no  doubt  in  this  6ase.  I  am  not 
satisfied  that  the  trustees  do  not  take  the  l^al  estate^ 
even  under  the  will,  for  if  it  can  be  collected  from  the 
whole  will  that  they  were  intended  to  do  so,  particular 
trords  of  devise  are  not  necessary;  but  upon  the  codicil 
there  can  be  no  question.  In  Doe  dem.  Leicester  v.  Biggs 
the  trustees  had  nothing  to  do,  but  were  merely  to  per- 
mit and  suffer  the  devisee  to  receive  the  rent ;  and  the 
• 

distinction  is  this,  that  if  there  be  any  thing  for  the 
trustees  to  do,  beyond  merely  paying  money  over,  they 
tidce  the  legal  estate :  here  they  are  called  on  to  lay  out 
money  in  rquurs*     In  SUvesttr  dem.  Lam  v.  Wilscm  (a), 

(a)  %T.R. 445. 

which 
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whidi  followed  S^apland  v.  Smitk^  the  trustee  waft  t6  18S5; 
apply  the  rents  received,  to  the  maintenance  of  the  tes- 
tator's sons,  which  AshkurU  J.  relied  on  as  a  tircnm- 
stance  to  shew  that  the  testator  intended  the  trustees  to 
have  a  control  over  the  money;  and  in  Shapland  ▼. 
SmUkj  where  they  were  to  see  to  repairs,  they  were 
holden  to  take  the  legal  estate ;  so  that  it  is  clear  on 
this  will,  that  the  female  was  not  intended  to  take  an 
executed  use.  On  the  first  point  raised  I  entertain  no 
doubt ;  it  is  suiBcient,  if  at  the  trial  i\\t  lessor  of  the 
Flaintifr  shews  half  a  yeat^s  rent  to  be  due,  end  the  De- 
fendant  is  not  injured  by  any  excess  in  the  particular. 

Rule  refused. 


RfiBDER  V.  Bloom.  Apni%%. 

T^HEN  the  costs  were  taxed  for  the  IHaintifl^  who  The  ciitum- 

had  obtained  judgiysnt  in  this  case^  it  was  objected,  S^^^^  ^^ 
on  the  part  of  the  Defendant,  that  the  person  acting  as  cause  hu  been 
attorney  for  the  Plaintiff  had  not  taken  out  his  certificate  conducted  by 
for  the  years  1819,  1820,  and  1821;   bad  neVer  been  ^JjJ^"^ 
re^admitted,  and,  therefore,  under  57  G.  8.  e.  90.  tras  does  not  de- 
incapable  of  practising.  S^rfbi, 

An  application  having  been  miade  to  a  Judge  at  Qiam^  ^ght  to  full 
bers,  he  ordered  tte  Defendant  to  pay  the  costs  into  co*^  against 
court,  subject  to  a  motion  to  refund  them  \    this  was 
daae^  and  there  were  conflicting  affidavits  as  to  the  , 
hxXy  whether  or  not  the  party  in  question  was  an  at* 
toriHsy* 

WUdi  8eijt  now  moved  that  such  portion  of  the  costs 
m  woddgo  to  the  Plaints  attorney  for  his  services  aa 

attorney 


' 
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1825.  attorney  might  be  refilnded.  He  urged,  that  the  per-* 
son  who  had  acted  for  the  Phunti£^  not  being  an  at- 
tomey^  the  Plamtiff  could  not  be  called  on  to  pay  him 

Bkoom*  for  services  in  that  capacity ;  and  that  the  Defendant 
ought  not  to  pay  as  costs  an  expence  which  the  Plaintiff 
could  never  be  called  on  to  incur ;  that  it  was  as  much 
the  right  and  interest  of  the  Defendant  as  of  the  Plain- 
tiff that  the  Plaintiff's  cause  should  be  conducted  by  a 
regular  attorney^  since  the  Court  had  not,  in  case  of 
misconduct,  the  summary  jurisdiction  over  other  per- 
scHis  which  it  possessed  over  attomies ;  and  that  in  the 
King^s  Bench  costs  were  not  allowed  to  a  person  who 
conducted  a  suit,  not  being  an  attorney.  He  referred^ 
also^  to  the  statutes  2  G.  2.  c.  23.  s.  17.,  22  G.  2.  c.  46. 
s.  11.,  87  G.  8.  c  90. 5.  30,  31.,  by  which  attomies  who 
practise  without  due  admission  are  rendered  liable  to 
punishment.  ^ 

Best  C.  J.  If  Vire  acceded  td  this  moUon,  a  Plain- 
tifi^  in  addition  to  his  own  cause,  would  also  have, 
in  hyety  instance,  to  tiy  another,  to  ascertain  whether 
or  not  his  agent  were  an  atj^mey.  But  we  think 
there  is  no  ground  for  the  motion.  In  cases  like  the 
present  the  Court  has  always  guarded  against  touch- 
ing the  right  of  the  suitor,  and  has  visited  the  of- 
ence  on  the  party  offending.  It  is  now  proposed, 
that  the  Plaintiff  should  lose  his  costs  because  bis  at- 
torney has  no  certificate ;  but  in  what  a  situation  would 
this  place  the  Plaintiff,  if,  as  is  usual,  he  makes  at  th^ 
outset  advances  to  his  attomqr.  The  statutes  shew  that 
^  the  legislature  never  intended  to  touch  the  suitor,  be- 
cause all  the  punishment  they  inflict  is  directed  against 
the  attorn^,  who^  if  he  practises  without  a  regular  title, 
is  disabled  to  sue  for  his  costs.  Our  power  is  sufficient 
without  pursuing  the  course  which  has  been  pointed 
out,  because  if  a  person  practises  whose  name  is  not  on 

the 
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tbe  rolls,  he  is  guilty  of  a  contempt  which  the  Court        1825. 
jnay  punish,  and  make  him  do  justice  to  all  parties. 


Park  J.    It  would  be  most  dangerous  to  suitors  at       Bloom. 
large,  if  we  were  to  grant  this  motion.     The  meaning 
of  the  statutes  is,  that  if  a  non*-attomey  sues  for  his 
extra  costs,  he  shall  not  recover  them  against  his  client. 

The  rest  of  the  Court  concurring  the  rule  was 

Refused. 


Doe  Dem.  Upton  and  Others  v.  Witherwic^.      JpHi  %64 


HTHE  Defendant's  term  having  expired  on  the  6th  of  Sevenl  cropi 
April  1824,  and  he  having  refused  to  quit,   the  ^^,^ 
lessors  of  the  Plaintiff  were  put  in  possession  of  the  an  habere 
premises  under  an  Jidberejacias  possessionem  in  the  ensu-*  f^^i^  passes* 
ing  Jtugusty  at  which  time  some  grass  crops  were  lymg  on  ^q  „  ^(. 
the  ground,  together  with  nine  acres  of  oat%  which  the  meat  brought 
Defendant  had  recently  severed,  alleging  that  he  ^^  ^^^^^^[^ 
entitled  to  them  as  a  way-going  crop.     Some  pigeons,  ing  over,  the 
a  copper,  and  an  oven  were  also  taken.  Coon  refused 

Peake  Serjt,  in  the  last  term,  had  obtamed  a  rule  lessors  of  the 
nisi  for  the  lessors  of  the  Plaintiff  to  pay  over  to  the  Flu&tiffto  pay 
Defendant  such  sum  as  the  prothonotary  should  allow  ^f^jj^  J^^ 
for  the  value jof  the  crops  and  other  articles  taken  pos*  Defendant 
session  of  by  them  under  the  writ  of  habere  facias  pos^  *™'^«d"ct- 
sessionem  issued  in  this  cause,  deducting  the  amount  of  of  rent  dQe« 
rent  due  to  them  from  the  Defendant;  against  which 


Spankie 
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IB2S*  S^MmUe  SerjL  now  ihewed  eause,  alleging  tbat  At 

-  '^     motion  was  of  the.  first  impression,  and  would,  if  made 

Upton       absolute^  operate  in  the  same  way  as  a  bill  in  equity, 

.  «•  placing  the  Court,  under  the  necessity  of  interfering  in 

WiTHBiwicK.  ^  ^^^  complicated  concerns  of  landlord  and  tenant  j 

thai;  the  Deiendant  was  himself  a  trespasser,  and  had  no 
'  ground  of  complaint ;  and  that  as  there  had  been  nd 
abuse  of  process,  no  reason  could  be  adduced  for  the 
interference  of  the  Court.  The  claim  for  a  way-going 
crop^  if  well  founded,  might  be  asserted  in  a  different 
manner. 

Peake  relied  on  the  Defendant's  claim  to  the  way- 
going crop,  and  insisted  that  the  Court  had  a  discre- 
tionary authority  over  their  own  process  for  the  purpose 
of  preventing  injustice. 

The  Court  were  clearly  of  opinion  that  the  motion 
was  of  the  first  impression ;  that  to  entertain  it  would 
beproductiveof  pernicious  consequences)  and  ofier  an 
inducement  to  tenants  to  hold  over  property;  that  if 
the  Defendant  had  any  claim  |o  a  way-going  crop  he 
might  assert  it  m  an  action  against  his  landlord ;  but  as 
in  tfuUi  he  appeared  to  have  no  merits,  they  discharged 
the  rul^  with  costs* 
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GlOV|:R  v.  MoNCKTON.  April  %i. 


jTHE  Master  of  th«  Rolls  directed  the  following  case  Oevue  of 
for  the  opipion  of  this  Couit :  Undjandper- 

William  Cheshire  Glover  by  his  last  will  and  testa-  tnutoutof 
menti  duly  executed  and  attested  to  pass  real  estates^  ^^  ^^^  ^^ 
devis^  all  his  real  and  personal  estates  to  T.  Birch  and  y^/^^  {^^  * 
W.  E,  Hammondf  and  their  heirs,  executors,  and  .ad-  mainteiuuice 
mioistrators,  upon  trust,  that  they  or  the  survivor  of  j     ^1*^^11 
them,  or  the  heirs,  executors,  or  administrators  of  such  she  should  be 
survivor,  should  by  and  out  of  the  rents,  issues,  profits,  twenty-^me,  or 
and  produce  of  all  or  any  part  of  the  said  real  or  per-  of  the'residue 
sonal  estates,  yearly  and  every  year  pay  and  apply  the  >»  ^^ch  at 
sum  of  2501.  towards  the  maintenance  and  education  of  IJ^   ./^ 

tnougnt  necet- 

the  devisor^s  daughter^  Ann  Julia  Glover^  or  so  much  tary  for  the 
thereof  as  would  be  necessary  for  that  purpose,  the  re-  "'^^'^^^J^cof 
sidue  thereof  to  accumulate  for  the.  use  and  benefit  of  till  he  should 
bis  said  daughter,  and  be  paid  or  made  payable  to  her,  ^  twenty- 
when  she  should  arrive  at  the  age  of  twenty-Kin^  years,  **"*®''"""»**' 
or  on  the  day  of  her  marriage  with  the  consent  of  the  upon  his  at- 
said  trustees,  whichever  should  first  happen :  and  upon  **inln8twenty- 
fiirther  trust,  that  they  should  pay  and  apply  so  much  ter's  marryiiw, 
of  the  residue  of  the  rents,  produce,  and  profits  of  the  ^^  raise  5000A, 

and  pay  the  in- 
terest of  it  to 
thedaughterafter  her  attaining  twenty-one  or  marrying  j  and  subject  thereto  that  the 
trustees  should  stand  seised  of  the  residue  in  trust  for  the  son  till  he  attained  twenty- 
cme,  and  then  to  the  use  of  the  sott»  his  hehvy  executoriy  and  admhiistrators  for  ever. 
But  in  case  the  son  should  die  under  twenty-one  and  the.  daughter  survive,  or  in  case 
the  100  should  live  to  twenty-one  and  afterwards  die  without  lawful  issue,— to  the  use 
of  the  tnitteet  till  the  daughter  attained  twenty-one  or  married,  tnc!  then  to  the  use 
of  the  daughter  for  life;,,  with  divers  remainders  over : 

Heldt  that  the  trustees  took  the  legal  estate  till  the  5000/.  was  raised,  and  that  but 
for  the  intervention  of  the  trustees  the  son  would  have  taken  a  fee  with  an  executory 
dtfist  over  in  ths  event  of  his  dying  without  issue  Jiving  at  the  time  of  hit  death. 

said 
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said  real  and  personal  estates  as  they  should  in  their 
discretion  think  necessary,  for  the  maintenance  and  eda- 
^.  cation  of  the  devisor's  son,  William  Cheshire  Gktoer^  (the 

MONCKTpN.  above  named  Plaintiff,)  until  he  should  attain  the  age 
of  twenty-one  years,  or  the  day  of  marriage  of  devisor's 
said  daughter^  which  should  first  happen;  and  when 
and  as  soon  as  his  said  son  should  have  attained  the  age 
of  twenty-one  years,  or  his  said  daughter  should  be 
married  with  such  consent  as  aforesaid,  then  upon  this 
ibrther  trust,,  that  they  should  with  all  convenient 
speed,  by  mortgage,  sale,  or  other  disposition  of  all 
or  any  part  of  the  said  real  or  personal  estates,  levy 
and  raise,  or  borrow  and  take  up  at  interest  the 
sum  of  5000/.,  and  should  stand  possessed  thereoi 
when'  so  raised  as  aforesaid,  upon  trust  to  pay  the 
same  and  the  interest  thereon  from  the  time  when 
devisor^s '  sdd  daughter  •  should  arrive  at  the  age  of 
twenty-one  years,  or  be  married  with  such  consent  as 
aforesaid,  unto  the  said  daughter :  but  in  case  the  said 
daughter  should  arrive  at  the  age  of  twenty-one  years^ 
or  be  married  in  devisor's  lifetime,  then  his  will  and 
meaning  was,  that  the  said  sum  of  5000/.  should  be 
raised  and  paid  in  manner  aforesaid,  as  soon  as  con- 
veniently might  be  after  his  decease,  with  interest  fro|fi 
the  time  of  his  decease:  and  subject  to  the  payment  of 
the  said  sum  of  5000/.  so  to  be  raised  as  aforesaid,  and 
the  interest  thereof  in  manner  aforesaid,  then  that  the 
trustees  should  stand  seised  and  possessed  of  the  re- 
sidue of  the  said  real  and  personal  estates  after  such 
sale  or  other  disposition  as  aforesaid,  in  trust  for  the 
sole  use  and  benefit  of  his  said  son  until  he  should 
attain  the  age  of  twenty-one  years,  and  when,  and  so 
soon  as  he  should  arrive  at  the  age  of  twentyH>ne  years,' 
then  subject  as  aforesaid  to  the  use  of  and  in  trust  for 
lkis,said,sony  hisheirsj  executorSi  administrators^  Mud  a^ 
figns/or  ever,  according  to  the  nature  of  the  said  es- 

tates 
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fates  respectively:  but  in  case  his  said  son  should  not       18Sfi« 
live  to  attain  such  age  of  twenty-one  years,  and  his  said     *^   -  "^  ^ 
daughter  should  be  living  at  the  time  of  the  decease,  of  v. 

his  said  son,  or  in  case  bis  said  son  should  live  to  attain  Mqhcetqi^ 
such  age,  and  should  afterwards  die  mihout  laasfid  issue^ 
then  as,  to,  for,  and  concerning  all  his  said  real  estates, 
to  the  use  of  the  said  trustees  and  the  survivors  or  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such,  sur- 
vivor, until  his  said  daughter  should  attain  the  age  of 
twenty-one  years,  or  the  day  of  her  marriage  with  sucl^ 
consent  as  aforesaid,  and  then  to  the  use  of  his  daughter  fir 
Ufa  remainder  to  trustees  to  support  contingent  re- 
mainders; remainder  to.  the  first  and  other  sons  of  his 
daughter  in  tail,  male  .successively;  remainder  to  th^ 
daughters  of  his  daughter  as  tenants  in  common  in  tail, 
with^  cross,  remainders  betwe^  them;  remainders  over 
in  like  manner  to  the  devisor's  brother  and  nephew 
successively  for.  life,  (wiUi  trustees  to  support  coao^tin-* 
gent  remainders,)  aqd  to  their  sons  successively  in  tail 
general ;  remainder  to  devisor's  own  right  heirs.  Then 
followed  various  dispositions  of  personal  estate  in  cas9 
devisor^s  son  ^'  should  not  live  to  attain  the  age  of 
twenty-oiie»  or ,  living  to  attain  such  aget  should  after- 
wards die  and  should  not  leave  lawful  issue  of  his  body  C* 
provided  always,  that  in  case  it  should  be  necessary  for 
raising  the  said  sum  of  500Q/.  bequeathed  to  his  sdd 
daug\»ter,  and  for  other  the  purposes  contained  in  his 
will,  either  to  nial^  sale,  or  otherwise  dispose  of  or 
mortgage  all  or  any  part  of  bis  said  real  and  personal 
estates,  then  he  thereby  gave  the  trustees  full  power 
and  authority  so  to  do,  and  that  their  receipts  should 
be ,  a  sufficient  discharge  to  the  purchaser ;  and  he 
thereby  empowered  them  at  any  time  to  lay  out  and. 
invest  any  part  or  parts  of  his  personal  estate  at  in- 
terest, on  real  or  other  securitiesy  in  some  of  the  publio 

fimdsi^ 
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fimds,  and  Aom  time  to  time  to  alter  and  transpose  sndv 
seoerities  or  faniia. 

At  the  dme  of  thecoramenoement  of  the  suit,  Ann  Jidia 
ifomam.    Glover  had  attained  twenty-one,  but  the  5000/.  bad  not 
been  paid  or  raised  out  6f  the  real  estate,  and  ^  tes« 
tator^s  personal  estate  was  not  sufficient  to  disch^uf^e  iU 

The  questions  for  the  opinion  of  the  Court  were : 

"What  estate  does  the  said  William  Cheshire  Glofoer^  die 
devisee,'  t&ke  in  the  testator's  real  estate,  under  the  li* 
mitations  in  bis  said  will,  be  the  said  fViUiam  Cheshire 
OloveTj  the  devisee^  haying  attained  the  age  of  twentjN* 
one  years? 

And  if  the  Court  should  be  of  opinion  that  the  trtts« 
tees,  the  sud  Thomas  Birch  and  W^  E.  Hammond^  take 
the  legal  estate  in  fee,  under  the  limitations  in  the  said 
will,  then  whetfier  the  said  William  Cheshire  Glaoer^  the 
devisee,  would  have  taken  any  and  what  estate  in  the 
testator's  said  real  estates,  by  virtue  of  his  said  will,  in 
case  the  devise  to  him  bad  been  made  without  the  in« 
troduction  of  trustees,  he  the  said  William  Cheshire 
Ghoer  having  so  attained  his  age  of  twenty-<we  yeairs. 

Peaie  Serjt,  for  the  Plaintiff.  W.  C.  Glaoer  took 
under  the  devise  an  estate  tail.  The  Court  will  not 
establish  an  executory  devise  in  any  case,  where,  as  in 
the  present,  there  is  a  sufficient  freehold  to  support  a 
contingent  remainder;  and  the  rule  b  now  settled,  that 
where  lands  of  inheritance  are  devised  to  one  and  his 
heirs,  and  if  he  die  mthout  issue,  then  over,  that  is  an 
estate  tail,  because  the  words  **  if  he  die  without  issue" 
manifest  an  intent  in  favour  of  the  issue.  In  Doe  dem. 
Ellis  V.  EUis  (a),  where  the  devise  Was  to  the  devisor's 
son,  hb  heirs  and  assigns,  but  in  case  his  son  should  die 

(a)  9MaH$^^%* 

without 
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without  issuer  then  over,  it  was  bdden  the  son  took  an 
€state  tail.  So  in  Dansej/  v.  Griffiths  (a)  and  Tenmf  v. 
Agar  {b\  in  which  cases  the  expression  was,  ^  if  be  die 
and  leave  no  issue;"  and  Lord  EUenboro^gh  said  the 
general  rule  was  clear,  that  the  words  ^^  in  case  be  die 
without  issue,"  must  be  construed  to  mean  a  general 
failure  of  issue.  It  is  true^  that  in  bequests  of  personalty, 
the  same  words  have  been  construed  to  mean  only  a 
dying  without  issue  living  at  the  time  of  his  dealh ;  and 
in  Porter  v.  Bradley  (c),  Lord  Kenyan  thought  the  same 
construction  ought  to  be  applied  in  real  as  in  chattel 
interests ;  but  in  DaitUry  v.  Daintry  (d)j  he  admitted  the 
distinction ;  and  in  Crooke  v.  De  Vandes  (e\  Lord  EULon 
confirmed  the  old  rule.  In  Roe  v«  Jejffery  {f\  indeed^  a 
devise  similar  to  the  present  was  adjudged  to  be  a  devise 
of  the  fee  with  an  executory  devise  over,  but  in  that  case 
it  was  clearly  collected  from  the  whole  of  the  will,  that 
the  failure  of  issue  intended  by  the  devisor,  was  a  failure 
of  issue  at  the  death  of  the  first  taker.  With  respect  to 
the  trustees,  they  take  a  chattel  interest,  determinable  on 
the  devisee's  attaining  twenty-one.  The  general  rule  is 
laid  down  in  Doe  dem.  White. \*  Simpson  {g)j  confirmed 
by  Hawker  v.  Hawker  (A),*  that  trustees  shall  not  take  a 
fee  where  a  lesser  interest  is  sui&cient  to  enable  them  to 
execute  the  purposes  of  the  trust.  Here^  it  was  not 
necessaiy  for  them  to  take  more  than  a  term,  in  order  to 
raise  tbe  5000^.,  and  they  are  also  furnished  with  a 
power  which  would  not  have  been  necessary  bad  they 
fnkfn  the  lee. 

JFUde  Seijt.,  contrd.    The  PlaintiiF  took  an  equitable 
estate  in  fee,  with  an  executory  devise  over  in  case  of 

(A)  i%Bajtya53'  (/)  7^.^.589. 

(r)  3  7.1LZ43«  {g)  5^^^^9l6t. 

{d)  6r.lL3i4.  {b)  sB.^Jf.S37' 

.    V0L.IIL  C  his 


18 


CASES  IN  EASTER  TERM 


18^5. 


•Glovjer 
McmcKiON. 


his  not  leaving  issue  living  atthe  time  of  his  death,  and 
the  trustee  took  a  legal  fee.  Admitting  the  general  rule 
to  prevail,  as  laid  down  in  the  cases  which  have  been 
cited^  it  may  be  controlled  by  an  express  intention  ap- 
pearing on  the  face  of  the  will  to  the  contrary,  and 
such  an  intention  appears  in  the  present  will,  which 
contains  provisions  not  to  be  found  in  any  of  those 
which  have  been  the  subject  of  former  decisions.  The 
will  was  evidently  framed  by  a  skilful  person ;  many 
estates  tail  are  properly  created ;  from  which  it  may  b» 
inferred,  that  the  limitation  in  fee  was  designedly  cre- 
ated. If  the  daughter  had  died  first  and  then  the  son, 
before  twenty-one,  he  must  have  taken  an  estate  in  fee, 
or  no  meaning  can  be  attached  to  the  words  of  inherit- 
ance. In  most  of  the  cases  where  the  words  on  which 
the  remainder  over  was  limited,  have  been  holden  to 
give  an  estate  tail  to  the  first  taker,  the  estate  to  the 
first  taker  has  not  been  accompanied,  as  here,  with 
words  of  inheritance.  But  in  Boe  v.  Jefftry^  where  the 
estate  was  given  to  the  first  taker  and  his  heirs  for  ever, 
the  first  estate  was  holden  to  be  a  fee,  and  the  remainder 
over  good,  by  way  of  executory  devise.  So  also  in  Hoe 
V.  Webber,  {a) 


Pedke  in  reply,  contended,  that  the  devisor's  in- 
tention, in  the  event  of  the  daughter  dying  first,  and 
then  the  son,  before  twenty-one,  must  be  collected  fi*om 
the  succeeding  limitation  and  the  whole  context  of  the 
nvill,  from  which,  including  the  provisions  in  respect  of 
personal  property,  it  was  clear,  that  the  estate  was  not 
intended  to  go  over  till  a  general  failure  of  issue,  and 
that  would  give  the  son  an  estate  tall.  In  Doe  v. 
Webber  1000/L  was  ordered  to  be  paid  out  of  the  estate 
to  the  executors  of  a  person  in  being,  by  the  person 

(a)  z  Jl.  ^jt.ji$i 
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in  remainder,  which  shewed  that  the  devisor  did  not  1825. 

mean  an  indefinite  failure  of  issue,  when  she  limited  ^ '~  - 

,                 -                      .  Glovir 

the  remainder  over  on  the  first  taker's  leaving  no  child  9. 

or  children.                                                  ^  Momckiok. 


The  following  certificate  was  afterwards  sent: 
We  have  heard  this  case  argued  by  counsel,  and 
having  considered  it,  are  of  opinion,  that  the  legal 
estate  in  the  real  estates  of  the  testator  is  in  the  trus- 
tees, Thomas  Birch,  and  William  Henry  Hammond^ 
and  will  continue  so  until  the  5000/.  shall  have  been 
raised  as  directed  by  the  will.  And  that  William  Cheshire 
Glover,  the  devisee,  would  have  taken  an  estate  in  fee  in 
the  said  testator's  real  estates,  by  virtue  of  his  said  will, 
with  an  executory  devise  over,  in  the  event  of  his  dying 
without  issue  living  at  his  death,  in  case  the  devise  to 
him  had  been  made  without  the  intervention  of  trustees, 
he,  the  said  William  Cheshire  Glover,  the  devisee,  having 
so  attained  his  age  of  twenty-one  years. 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH,    ' 

S.  Gaselbe. 
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^priizo.  Mary  Dowse  v.  Coxe  and  Another. 

Declaration,     TTHE  Plaintiff  declared,  for  that  whereas,  before  the 

that  81  cause       ^^ 

being  depend-         making  of  the  promise  and  undertaking  of  the  said 

ing  in  Chan-  Defendants,  as  hereinafter  next  mentioned,  certain  differ- 
^M^D^A^  ences  had  arisen,  and  a  certain  suit  was  then  depending 
divers  infants  '^  the  High  Court  of  Chancery  in  which  the  said  Plain- 
Plaintilis,  and  tiff  Mary  DowsCy  widow,  and  divers  other  persons,  in- 
deceased,  and  <^^uding  infants,  by  their  next  friend,  were  Plaintiffs,  and 
•J.  jR.  Defend-  Peter  King^  Thomas  Biddelly  since  deceased,  and  John 
*rilmd-^th  ^^y*  Defendants ;  And  whereas,  by  an  order  of  the 
the  consent  of  Right  Honorable  Sir  John  Leach,  Knight,  Vice- 
theattornics  Chancellor  of  England,  bearing  date  the  Uth  of  June 
in  the  wit  1823,  it  was  amongst  other  things  ordered,  with  the 
that  the  mat-  consent  of  the  attorkiies  of  the  parties  in  the  said  suit, 
inlhc  s^'T^^d  ^^  ^^  several  matters  in  question  in  the  said  suit,  and 
all  disputes  aH  disputes  and  differences  then  subsisting  between  the 
between  Jlf.D.  gaid  PlainUff  Mary  Dowse,  John  Light/oot  Wilkinson, 
should*  be  cc-  ^^^  Mary  his  wife,  William  Jones  and  Elizabeth  his  wife, 
ferred  to  the  and  James  May  and  Susannah  bis  wife  (being  certain  of 
^'o^To  ^^  ^®  Plaintiffs)  and  Peter  King  and  Thomas  Biddell,  since 
was  to  make    deceased,  (being  certain  of  the  Defendants)  should  be 

one  or  more     referred  to  the  award,  arbitrament,  and  final  determin- 

awards^  and  ^  ^ 

incase  either   ation  of  WiUiam  Cooke,  of  Lincoln^  s-Inn,  Esquire,  who 

of  the  parties  was  to  be  at  liberty  to  make  one  or  more  award  or 
d  °tfi     **    r  awards  of  and  concerning  the  matters  thereby  referred 

to  abate  the  to  him,  as  he  should  think  fit;  so  as  such  award  or 
reference;  that 

T.  B,  afterwards  died  before  the  making  of  the  award ;  that  the  arbitrator  awarded 
^that  the  executor  of  T.  B.  should  pay  Plaintiff  925/.  out  of  T,  B'b  assets,  and  that 
Jbeing  so  liable,  the  Defendant,  executor  as  aforesaid,  promised  to  pay  : 

Held,  on  demurrei*,  that  the  action  lay  against  the  executor ;  that  the  promise 
aufficiently  appeared  to  have  been  made  in  his  representative  capacity ;  that  a  suffi- 
cient authoi^  to  refer  was  shewn,  and  a  sufficient  award  to  enable  Plaintiff  to  sue ; 
§nd  that  the  authority  was  not  revoked  by  the  death  of  T.  B. 

^  awards 
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awards  should  be  made  in  writing  under  the  hand  and       1825. 
seal  of  the  said  William  Cooke^  ready  to  be  delivered  to 
the  said  parties,  or  to  such  of  them  as  should  require  the 
same,  on  or  before  the  29d  day  of  Jun^  then  next,  or  on 
or  before  such  ulterior  day  or  days  as  the  said  William 
Cooke  should  from  time  to  time  appoint,   in  writing, 
by  endorsement  upon  the  said  order ;  and  in  case  either 
of  the  said   parties  should  happen   to  die  before  the 
making  of  the  final  award  under  the  said  reference,  the 
said  reference  was  not  to  abate,  but  the  executors  and 
administrators  of  the  parties  so  dying  were  to  be  con- 
sidered and  taken  as  parties  to  the  said  order,  in  like 
manner  as  their   testator   or   intestate;    and  the  said 
Plaintiff  further  said,   that  aflerwards,  and  before  the 
making  of  the  award  of  the  said  William  Cooke^  therein- 
after mentioned,  to  wit,  on,  &c.,  the  said  Thomas  Bid'' 
dell  died,  to  wit,  at,  &c.;  and  the  said  Plaintiff  fur- 
ther said,  that  the  said  William  Cooke  afterwards,  and 
during  the  time  for  making  his  award,  to  wit,  on,  &c., 
at,  &c.,  made  his  certain  award  in  writing  under  the 
hand  and  seal  of  him  the  said  William  Cooke^  between 
the  parties  aforesaid,  of  and  concerning  the  said  differ- 
ences; and  thereby  then  and  there  (amongst  other  things) 
awarded,  that  the  said  D^endants,  as  executor  and  exe- 
cutrix of  the  said  Thomas  Biddell,  deceased,  should,out 
of  the  assets  of  the  said  Thomas  Biddell^  on  the  27th  day 
of  July  then  next,  pay  to  the  said  Plaintiff  the  sum  of 
225/.,  of  which  award  of  the  said  William  Cooke^  the  said 
Defendants,  as  executor  and  executrix  as  aforesaid,  after- 
wards, to  wit,  on  the  said  7th  day  of  Jub/y  in  the  year  last 
aforesaid,  had  notice,  to  wit,  at,  &c.;  by  reason  of  which 
said  premises  the  said  Defendants,  as  executor  and  exe-  ' 
cutrix  as  afo/esaid,  became  liable  to  pay  to  the  said 
Plaintiff  the  said  sum  of  225/.,  according  to  the  tenor  of 
the  said  award,  to  wit,  at,  &c.,  and  being  so  liable,  they 
the  said  Defendants,  executor  and  executrix  as  afore-  ^ 

C  3  said, 
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1SS5.  said,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consider- 
ation thereof,  undertook,  and  then  and  there  fiiithfuUy 
promised  the  said  Plaintiff  to  pay  to  her  the  said 
sum  of  225/.  at  the  time  and  in  manner  as  in  the  said 
award  was  directed ;  and  the  said  Plaintiff  in  fact  saidt 
that  though  the  said  Defendants,  executor  and  exe« 
cutrix  as  aforesaid,  were  afterwards,  to  wit,  on,  &c^ 
requested  to  pay  the  said  sum  of  225/.  to  the  said 
Plaintifl^  according  to  the  tenor  of  the  said  award,  yet 
)the  said  Defendants,  executor  and  executrix  as  afore* 
said,  not  regarding  their  said  promise  and  undertaking, 
so  by  them  in  manner  and  form  aforesaid  mad^  but 
intending  to  injure  the  said  Plaintiff  in  this  behalf, 
did  not  nor  would,  when  so  requested  as  aforesaid, 
nor  at  any  time  before  or  since,  pay  the  said  sum 
of  225/.,  or  any  part  thereof,  to  the  said  Plaintiff;  but 
wholly  n^lected  and  refused  so  to  do,  to  wit,  at,  &c. 

To  this  count  there  was  a  demurrer,'  and  the  causes  of 
demurrer  assigned  were,  that  it  is  not  stated,  nor  does  it 
appear  in  the  said  count,  that  the  said  Defendants,  be* 
£bre  the  making  of  the  said  award,  had  any  notice  of  the 
said  supposed  submission,  or  were  parties  thereto,  or 
were  summoned  to  iq)pear  before  the  said  arbitrator,  or 
had  any  notice  of  the  said  supposed  submission;  and 
also^  for  that  it  is  stated,  in  and  by  the  said  count,  that 
the  said  Defendants  personally  undertook  to  pay  the 
said  sum  of  money  therein  mentioned,  whereas  no  lia^ 
bility  or  other  consideration  is  stated  to  support  such  a 
promise ;  and  also,  for  that  it  is  not  alleged,  nor  does 
it  appear,  in  or  by  the  said  count,  that  the  said  Defend- 
ants had  at  any  time  any  assets  of  the  said  Thomas  Bid'^^ 
dellf  out  of  which  they  could  have  paid  the  said  sum  of 
money  in  the  said  count  mentioned,  or  any  part  therec^; 
and  also,  for  that  the  said  count  is  in  other  respects  un* 
certain,  informal,  and  insufficient. 

« 

WOde 
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Wilde  Seijt.  in  support  of  tha  demurrer.  1895«: 

First,  the  promise  alleged  to  have  been  made  by 
these  Defendants,  is  a  personal  promise,  for  which  no 
consideration  is  stated.  It  is  not  stated  that  they  pro- 
mised as  executor  and  executrix,  or  that  they  have  as- 
sets, but  that  they,  executor  and  executrix,  promised ;. 
this  language  implies  a  promise  which  has  no  connection 
with  the  affairs  of  the  testator,  and  on  which,  therefore^ 
the  Defendants  are  not  responsible.  Henshall  v.  Bo- 
berts.  (a)  Bridgen  v.  Partes,  (i) 

Secondly,  the  order  of  reference  is  made  by  consent 
of  attornies  only;  —  of  all  matters  in  difference;  —  and 
between  certain,  (not  all),  of  the  parties.  But  all  matters 
may  comprehend  matters  out  of  the  suit,  which  an 
attorney  has  not  authority  to  refer; — the  infants,  in  thia 
case,  could  not  appoint  an  attorney;  —  and  supposing 
the  interest  of  the  infants  to  be  omitted,  then  an  award 
on  part  only  of  the  matters  referred,  is  insufficient 

Thirdly,  the  authority  to  refer  was  revoked  by  the 
death  otsBilleti,  It  is  only  by  statute  that  the  death  of 
a  party,  even  after  verdict)  fails  to  abate  a  suit,  but  in 
every  other  case^  death  operates  as  a  revocation  of  any 
authority.  An  agreement  by  a  testator  cannot  bind  his 
executor  to  a  reference,  for  if  it  could,  it  might  operate 
indirectly  to  affect  the  distribution  of  asset^ :  an  award 
made  after  revocation  is  unavailing,  {Vinior*s  case  (c),) 
even  where  the  revocatioa  is  a  contempt  of  Courti 
Clapham  v.  Higham.{d)  Bac.  Abf.  authority  "E^i  and 
a  letter  of  attorney  to  deliver  seisin  after  the  death  of 
the  feoffor  is  void. 

Fourthly,  an  action  cannot  be  maintained  on  a  non« 
observance  of  an  order  of  Court.   Emmerson  v.  Lashly.  {e\ 


{a)  sEajtfiso.  (d)  iBingb^Zj. 

(3)  %B.^P.  494.  (e)  %  H.  A  a48. 


(r)  ZRip^Zta, 


C  4  5mfM> 
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isas.  Smith  V.  WhaUy.  (a)  Carpenter  v.  Thornton,  {b)  The 
remedy  for  such  a  wrong  can  only  be  by  application  to 
the  Court  which  issued  the  order. 

TadAf  Seijt.  contra,  was  relieved  by  tlie  Court  from 
arguing  the  first  pomt. 

On  the  second,  he  argued,  that  admitting  the  award 
had  exceeded  the  authority,  admitting  the  arbitrator  had 
decided  on  matters  not  in  difierenq^e,  or  had  omitted  any 
that  ought  to  have  been  included,  it  was  sufficient  on 
this  declaration,  if  the  Court  could  see  a  primi  facte 
authority,  sufficient  to  constitute  a  consideration  for  a 
promise  by  the  executors ;  that  here  such  an  authority 
sufficiently  appeared  in  the  attomies  for  the  parties,  for  it 
did  not  appear  that  they  were  merely  attomies  in  the  suit, 
and  the  Court  would  not  minutely  enquire  into  the  na- 
ture of  the  authority,  but  would  enforce  an  agreement 
which  acknowledged  its  existence;  Filmer  v.  Delber  (c) ; 
that  it  was  sufficient  for  a  Piaintifi*to  set  out  so  much  of 
an  award  as  made  for  him:  Bac,  Air.,  Arhitr.  G.  BanfiU 
V.  Leigh  {d) ;  and  that  though  the  submission  was  by 
certain  persons,  and  the  award  only  mentioned  some  of 
tliem,  it  might  be  taken  distributively,  especially  as  the 
arbitrator  was  empowered  to  make  more  than  one 
award.  Dyer,  216.J.  217.fl.  I  Rd.  Abr.  246./.  20. 
la  Bacon  v.  DtAarry  (^),  which  might  appear  conflicting, 
the  award  was  bad  for  want  of  reciprocity.  With  re- 
gard to  the  infants,  it  appeared  that  the  proceeding  was 
in  Chancery,  and  it  must  be  presumed,  that  Court  had 
not  proceeded  witliout  due  regard  to  die  interest  of  the 
iniants ;  besides,  any  defect  of  authority  on  their  part 
would  only  render  the  award  voidable,  and  not  void. 


(fl)  %B.bfP. 48a.  W  8  T. R. 571. 

(r)  3  7Vitfff/.486« 

and 
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and  the  infant  might  agree  or  disagree  at  his  full  age.        1M6^ 
Com.  I>ig.9  Arbitr.  23.  2. 

As  to  the  supposed  revocation  of  the  arbitrators*  au- 
thoriQr  by  the  death  of  BiUeltj  though  a  testator  could 
not  bind  his  executor  to  submit  to  arbitration,  he 'might 
bind  him  to  pay  any  sum  which  the  testator  owed, 
{Powettv.  Grahafn{a),  or  which  he  should  be  found  liable 
to  pay  under  an  arbitration  already  in  progress;  Tyler 
V.  Jones  {b) :  and  in  orders  at  Nisi  Prius,  it  has  often 
been  recommended  by  the  Court  to  insert  a  provision 
that  the  death  of  either  of  the  parties  shall  not  suspend 
the  proceedings  of  the  arbitrator.    Cooper  ▼•  Johnson,  (c) 

The  answer  to  the  fourth  objection,  is,  that  this  action 
is  not  brought  on  an  order  of  court,  but  on  an  agree- 
ment made  in  consequence  of  the  order. 

JViUe  in  reply.  By  the  expression  **  their  ottomies" 
must  be  meant  attomies  in  the  suit,  (although,  tedmically 
speaking,  there  are  no  attornies  in  chancery,)  because 
there  are  no  such  words  in  the  declaration  as  ^*  autho- 
rised in  that  behalf,"  under  which  the  Court  could  ex- 
tend the  attornies'  authority  to  other  matters.  Although 
it  may  not  be  neoessary  to  shew  the  precise  nature  of 
the  authority,  some  authority  must  appear,  and  none  is 
shewn  here.  In  Banfitt  v.  Leigh  the  party  distinctly 
shewed  he  was  entitled  to  claim  under  the  award.     But 

in  Cavendish  ▼ {d)  the  Court  refused  to  bind  an 

adult  where  an  infant  was  concerned  who  might  after- 
wards disagree.  In  Mitchely,Siavebf{d\  die  award  was 
holdoi  bad,  because  all  the  matters  referred  were  not 
dedded  on.  Althoc^  the  statement  cX  die  consider- 
ation for  submitting,  includes  all  the  parties  submit- 


(a)  7  Taunt,  580.  (d)  %  C6.  Cos.  279. 

{b)  sB.^C.  X44*  If)  x6  Eojh  5^* 

ting 
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1885.  ting,  the  submission  is  void  if  there  be  not  an  authority 
from  all.  Antram  v.  Chase,  (a)  In  Filmer  v.  Delber 
there  was  a  reference  of  the  cause  only.  As  to  the 
revocation,  it  is  true  that  a  testator  may  bind  his  estate 
to  pay  a  given  sum,  but  a  covenant  not  to  revoke  an 
authori^  is  not  a  covenant  to  pay. 

B^ST  C.  J.   The  first  objection  which  has  been  raised, 
is,  that  the  promise  in  the  declaration  is  a  personal  pro- 
mise for  which  there  is  no  consideration ;  I  am  of  opi- 
nion that  this  is  not  so;  that  the  promise  is  made  by  tiie 
Defendants  as  executor  and  executrix,  and  is  not  merely 
personal;  if  so,  tiie  prdinise  to  pay  is  only  a  promise  to 
pay  out  of  funds  which  may  come  to  them  as  executor, 
and  executrix.  Looking,  indeed,  only  at  particular  words, 
the  case  might  fall  within  those  decisions  of  the  King^s 
Bench  which  have  laid  it  down,  that  a  promise    by 
parties,  executors,  without  saying  as  executors,  is  a  per- 
sonal engagement;  but  on  looking  tolhe  whole  declar- 
ation, there  can  be  no  doubt,  that  the  promise  suffici- 
entiy  appears  to  have  been  made  by  the  Defendants  in 
their  character  of  executors.     The  declaration  states  the 
ordec  of  the  Vice-Chancellor  to  refer  to  arbitration  cer- 
tain  matters  in  dispute;  it  states  the  arbitrators'  award, 
that  the  Defendants  should,  out  of  ihe  assets  of  77iomas 
Biddellj  pay  to  the  Plaintiff  2252.  on  the  27Ui  of  July 
theii  next,  of  which  award  the  Defendants,  as  executor 
and  executrix,  had  notice ;  by  reason  whereof  they  ber 
caipe  liable  as  executor  and  executrix,  according  to  the 
tenor  of  the  awards  and  being  so  liable^  (that  is,  accord- 
iog  to  the  t^nor  of  the  award,)  they,  executor  and  exe- 
Oitrix  as  aforesud,  promised  to  pay ;  that  is,  they  pro- 
mised to  pay  what  the  arbitrator  ordered ;  which  was,  a 
payment  out  of  the  assets. 

{a)  IS  Bajtf  409. 

The 
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The  second  objection  is*  that  as  to  some  of  the  parties 
the  arbitrator  was  not  properly  constituted.  If  the  arbi- ' 
trator  has  no  authori^,  that  is  a  matter  of  substance  to 
be  ui^ged  on  general  demurrer ;  but  if  he  has  some^ 
and  the  objection  is,  that  it  is  not  sufficiently  compr^ 
hensive^  that  objection  ought  to  be  made  6a  special  de- 
murrer. I  am  of  opinion*  however,  that  it  does  suffici- 
ently appear  on  the  &ce  of  this  declaration,  that  the 
arbitrator  was  regularly  appcHuted  to  make  the  award  he 
has  made.  Whether  or  not  his  authority  extended  to 
enable  him  to  settle  other  matters  which  he  might  have 
deemed  it  expedient  to  enter  on,  is  another  question. 
The  declaration  states,  that  b^  an  order  of  the  Yice* 
Chancellor  it  was  **  ordered,  with  the  consent  of  the 
attomies  of  the  parties,  that  the  several  matters  in 
question,  and  all  disputes  and  differences  then  subsisting 
between  the  Plaintiff  Mary  Dawse^  J.  L.  WUtimon^  and 
MiOfy  his  wife,  James  May  and  Smanna  his  wife,  and 
feter  King  and  Thomas  Bidddl  deceased,  should  be  re* 
ferred  to  the  award  of  William  CooiCf  Esquire^  who 
was  to  be  at  liberty  to  make  one  or  more  award  or 
awards  of  and  concerning  the  matters  referred  to  him/' 
It  has  been  said,  that  as  infants  were  concerned  in  the 
disputes  between  these  parties,  it  ought  to  have  been 
referred  to  the  Master,  to  ascertain  what  course  was 
most  for  the  infent's  benefit  Whatever  was  the  pvoper 
course  to  be  pursued,  we  may  presume^  till  the  con- 
trary appears,  that  the  Court  of  Chancery  has  followed 
it.  It  is  stated,  that  the  reference  was  ordered  with  the 
consent  of  the  attomies  of  parties  in  the  suit,  whence  I 
conclude  it  was  with  the  consent  of  persons  properly 
authorised ;  for,  stricdy  speaking,  there  are  no  attomies 
in  the  Court  of  Chancery.  It  is  true  that  an  infiunt 
cannot  appoint  an  attorney,  but  it  does  not  follow  ths^ 
be  may  not  submit  to  arbitration,  or  that  his  next  friend 

may 
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ISMm  maj  not  have  an  attorney  to  act  for  him.  It  is  urged,  how- 
ever, that  supposing  these  attornies  to  have  been  attomies 
for  the  parties,  the  extent  of  their  authority  is  not  suffi- 
ciently allied ;  the  declaration  containing  no  such  ex* 
pression  as  "thereunto  duly  authorised;*' — but  those 
words  are  not  necessary  in  all  cases;  by  the  demurrer,  it 
is  admitted  that  these  persons  were  attomies  of  the  par- 
ties in  the  matter  of  the  reference ;  and  if  they  were  at- 
tomies to  refer,  they  had  authority  to  choose  an  arbitra- 
tor. As  to  the  argument  that  the  infants  cannot  be  bound, 
—-what  has  been  done  is  not  void  with  respect  to  them, 
but  only  voidable;  and  the  supposed  hardship  of  the  in- 
fimtfs  having  an  election  unfairiy  to  rescind  the  award 
does  not  exist,  because  at  the  time  of  the  submbsion,  all 
the  parties  knew  they  were  dealing  with  infants. 

It  is  not  necessary  for  ns  to  decide  whether  or  not  at- 
tomies in  a  cause  have  authority  to  refer  matters  out  of 
it,  for  it  seems  clear  that  these  persons  were  attomies  for 
the  parties  generally ;  and  for  aught  that  appears  to  the 
contrary,  they  may  have  been  specially  authorised  for 
this  purpose.  If  they  were  specially  authorised,  although 
their  authority  would  be  revoked  by  the  death  of  tiieir 
principal,  yet  acts  done  before  his  death,  might  affect  his 
personal  estate  after. 

Another  objection  which  has  been  urged,  is,  that  as 
all  the  parties  referred  differences  in  which  thpy  were 
mutually  concerned,  the  arbitrator  could  not  decide  any 
question  separately.  But  it  does  not  appear  that  he  has 
decided  on  any  separate  concerns,  and  he  has  authority 
to  make  one  or  more  awards,  in  which  he  may  include 
distributively  the  several  matters  referred.  Even  if  this 
were  a  distinct  claim,  the  arbitrator  might  make  a  dis- 
tinct award,  according  to  Athelston  v.  Moon  (a),  in  which 
the  arbitrator  was  to  award  on  all  matters  that  either 

(a)  Co.  Rep.  SAT' 

might 
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migfat  have  against  die  other.  It  hae,  howeyery  beea 
nq^ed  here,  that  the  arbitrator  cannot  decide  on  all 
matters,  because  some  of  the  parties  are  infants ;  and 
that  if  he  cannot  decide  on  all,  his  award  is  not  final  for 

9 

any.  But  the  old  law  is  clear,  that  if  the  reference  be 
general,  without  any  express  stipulation  that  the  arbi* 
trator  shall  decide  on  all  the  matters  referred  to  him, 
the  award  may  be  good  for  part ;  and  this  law  has  not 
been  altered;  for  the  case  oi MitcheUv.  S(^az;e^ contained 
an  express  stipulation  that  the  arbitrator  should  decide 
on  all  the  premises  $  Lord  EUenborough  says,  *^  It  was  a 
condition  of  the  submission  that  they  were  to  award 
upon  all  matters  in  difference  between  the  parties.''  No 
such  words  are  contained  in  the  present  submission,  and 
they  were  probably  designedly  omitted,  because  the  arbi-' 
trator  might  have  found  it  impossible  to  decide  between 
all  the  parties  at  once,  and  he  is  expressly  empowered 
to  make  more  awards  than  one* 

The  last  objection  is,  that  the  authority  to  the  arbi- 
trator has  been  revoked.  I  have  felt  some  difficulty 
about  this,  because  it  has  been  urged,  that  if  such  an 
authority  be  not  revoked  by  death,  a  man  might  place 
his  executor  or  his  administrator  (perhaps  a  creditor)  in 
an  awkward  situation.  But  if  he  chooses  to  place  them 
in  such  a  situation,  the  convenience  or  inooftvenienoe  of 
his  own  act  cannot  be  discussed  here.  la  the  present 
case  he  has  said,  in  effect,  **  the  arbitrator  shall  go  on 
notwithstanding  my  death  ("  if  any  inoonvcfnience  ensUe^ 
he  has  broi^ht  it  himself  on  his  representative^  who  may 
elect  whether  or  not  he  will  acc^  the  office.  It  has 
been  aai^  indeed,  that  this  is  no  more  than  a  covenant 
not  to  revoke  the  authority  by  any  act  of  the  party  co* 
Tenanting ;  that  death  will  <^rate  as  a  revocation  iiide» 
pendently  of  any  such  covenant;  apd  that  the  covenant 
does  not  abridge  the  covenantor's  power  to  revoke^  but 
only  gives  an  action  against  hinif  in  case  he  violates  hif 

covenant 
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1885.  coyeoant  But  the  ragagement  is,  not  that  the  paxty 
will  not  revoke,  bat  that  death  shall  not  abate  the  arbi- 
tration. It  has  been  asked,  whether  an  agreement  that 
a  suit  shall  not  abate  by  death,  would  enable  a  court  to  f 
proceed  with  the  cause ;  it  is  not  necessary  to  decide 
that;  for  though  an  agreement  of  the  parties  may  not 
give  a  court  jurisdiction,  that  doctrine  does  not  apply 
to  a  domestic  forum  erected  by  the  parties  themselves. 
We  cannot  doubt  that  justice  has  been  done  in  the 
present  case;  the  objections  which  have  been  raised 
are  merely  formal ;  and  our  judgment  must  be  for  the 
Phintiff. 

Park  J.  expressed  his  concurrence. 

BuRBOtJOH  J.  We  must  presume  that  the  order  of 
reference  given  by  the  Vice-Chancellor  was  regularly 
made  by  the  Court,  and  the  interests  of  the  infants 
must  have  been  in  the  hands  of  their  guardians.  There 
is  nothing  in  the  award  contrary  to  the  interest  of  those 
infimts,  and  the  arbitrator's  authority  was  not  revoked  by 
the  death  of  BiddelL  The  law  touching  revocation,  does 
not  apply  to  this  case,  which  is  not  the  case  of  a  simple 
authority,  but  one  in  which  the  party  expressly  binds  his 
efficts  to  the  result  of  the  award,  and  the  action  is 
brought  against  the  Defendants,  only  in  their  represent- 
ative capacity.  Besides,  the  reference  was  in  an  equity 
suit,  in  which  eveiy  person  is  joined  who  has  the  re» 
motest  interest  in  the  matters  in  dispute,  and  the  arbi- 
Cratolr  has  an  equitable  jurisdiction,  which  he  does  not 
possess  in  a  reference  at  law:  ifthis  were  an  award  at  law, 
there  mig^t  perhaps  be  objections  to  it,  which  cannot 
now  be  raised ;  our  judgment  must  be  de  bonis  tesUdoris. 

OAaELES  J.    As  tc^  the  objecti<m  that  there  is  no 
averment  of  the  defendants  having  assets,  it  is  expressly 

decided 
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decided  in  the  case  of  Powell  v.  Graham  that  such  an 
averment  is  not  necessary,  under  circumstances  like  the 
present;  and  as  to  the  supposed  defect  of  consideration, 
here  is  an  express  promise  by  the  testator,  that  the 
award  shall  go  on.  An  acUon  might  have  been  brought 
on  that  promise,  but  it  has  been  brought  on  the  pro- 
mise of  the  executor,  who  became  liable  on  the  engage^ 
ment  of  his  testator.  If  he  had  had  no  notice  of  the 
award,  he  might  have  made  the  objection;  but,  on 
the  contrary,  knowing  the  award  to  have  been  exe- 
cnted,  he  makes  the  promise  which  is  the  subject  of  the 
present  action. 

Judgment  for  the  Plaintiffi 


Sir  John  Tyrrell  v.  Marsh.  jl^  3« 

ASSUMPSIT  for  the  purchase  money  of  an  estate  By  a  msp- 

^  caUedCo/fi^sHa^  m  J^fiSAT,  which  the  Defendant  "^"^^^ 

ineatf  in  ntittf 
had  purchased  of  the   Plaintiff    At  the  trial  before  wu  fimitcd  to 

Graham  B*  at  the  last  Lent  assizes  for  that  county,  a  ^«  ose  of 

verdict  was  found  for  the  Plaintiff,  sul:gect  to  the  opinion  ^^^  y^^ 

of  this  Court  on  a  case  which  stated,  in  substance,  that  by  with  leottia^ 

a  marriage 'settiement  of  Jl£gy  1775,  the  estate  in  question  ^^J?" 

^  to  tbe  Ghuofni 

ofthemsr- 
m^  and  in  defoult  of  iarae,to  the  right  hm  of  hiubsnd  and  wife.    Thoe  wai  A 
power  in  hoiband  and  wife  to  charge  the  estate  dixxing  thor  livetf  and  a  power  to 
certain  tratteeit  in  whom  the  legal  estate  was  nested,  to  sell  on  the  dtivctioB  of  fjtf 
husband  and  wife  or  the  survivor* 

The  husband  and  wife  borrowed  money  by  way  of  annuity  $  created  a  term  of 
looo  years,  and  levied  a  fine  to  O.  in  fee,  which,  by  a  deed  to  lead  the  uses,  wm 
dedared  to  be  « in  trust  to  secure  the  r^guhr  payment  of  thtf  atuioity,  and  to  coe* 
roborate  the  said  term  :'* 

Hdd,  that  this  fine  did  not  eactidguish  the  tmvtves'  power  to  sdl  oadcr  a  dine* 
ttesasibovf. 

(subject 
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if  95*  (subject  to  A  ckwrgeot  15001.  secured  by  a  tenn  of  1000 
years)  was  limited  to  the  use  of  Francis  Stuart  and  his 
assigns  for  life^  sons  waste^  (with  a  limitation  to  William 
Tod  and  JTiomas  Cheap  and  their  heirs  during  his  life, 
in  trust  to  support  contingent  remainders,)  iiemainder  to 
.the  use  of  Mary  Stuart  and  her  assigns  for  life  sans 
waste^  with  a  limitation  to  the  said  trustees  and  tbdr 
heirs  during  her  life,  in  trust  to  support  contingent  r&* 
mainders,  remainder  to  the  children  of  the  marriage,  in 
such  shares  as  Frands  Stuart  and  Mary  his  wife  should 
by  deed  or  will  appoint,  and  for  de&ult  of  such  appoint- 
ment. 

To  the  use  of  the  children  of  the  marriage  as  tenants 
in  common  in  tail  with  cross  remainders,  and  for  de- 
fault of  such  issue,  to  the  use  of  such  person  as  Mary 
Stuarty  notwithstanding  her  coverture,  should  by  deed, 
attested  by  two  witnesses,  or  by  will  appoint,  and  for 
default  of  such  appointment. 

To  the  use  of  the  right  heirs  of  the  survivor  of  Francis 
and  Mary*Stuart  forever. 

And -it  was  provided  that  Francis  and  Mary  Stuart 
during  their  joint  lives,  or  the  life  of  the  survivor,  might 
charge  die  estate  to  the  extent  of  20002. 

And  it  was  further  provided  that  it  should  be  lawful 
for  the  said  William  Tod  and  Thomas  Cheap,  and  die 
survivor  of  them,  and  the  heirs  of  such  survivor,  at  any 
dme  or  times  daring  the  joint  fives  of  the  said  Fra^tds 
Stuart  and  Mary  his  wife,  or  during  the  life  of  the  sur- 
vivor of  them,  by  the  direction  and  with  the  approbation 
of  the  said  Francis  Stuart  and  Mary  his  wife,  or  of  die 
survivor  of  them,  to  be.  testified  by  any  writing  or 
writings  under  their  or  either  of  their  hands  and  seals 
to  be  attested  by  two  or  more  credible  witnesses,  to 
make  sale  of  or  to  convey,  in  exchange,  as  therein  meiH 
doned,  all,  or  any  part  or  parts  of  the  messuages,  &rms, 
latids,  tenements,  or  hereditaments,  which  were  thereby 

limited 
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limited  to  strict  uses  as  aforesaid^  with  their  appur- 
tenances to  any  person  or  persons^  whomsoeveri  for  any 
such  price  or  prices  in  money,  or  for  such  other  equiva- 
lent in  lands  and  hereditaments,  as  to  the  said  William 
Tad  and  Tkomas  Cheap^  or  to  the  survivor  of  them,  and 
his  heirs  as  aforesaid,  should  seem  reasonable ;  with  full 
power,  upon  payment  of  the  money  which  should  arise 
by  any  such  sale  of  the  said  premises,  or  of  any  part  or 
parts  thereof,  to  give  and  sign  proper  receipts  for  the 
same,  which  receipts  should  be  a  sufficient  discharge  to 
purchasers. 

Francis  Stuart  and  Mary  his  wife,  had  one  child,  a 
daughter ;  Mary  Stuart  survived  her  husband,  and  after- 
wards married  James  Stuart* 

By  a  term  of  1000  years  created  in  March  ITS^, 
Maty  Stuart  with  the  consent  of  her  husband  charged 
the  estate  with  2000A,  borrowed  of  Alexander  JVood^  to 
whom  the  term  was  granted  as  a  security. 

By  an  indorsement  on  the  back  of  this  deed,  and 
bearing  date  April  1783,  Wood  assigned  this  term  to 
Elizabeth  Gordon^  of  whom  Stuart  and  his  wife  had  then 
borrowed  2000/. 

And  by  indentures  of  lease  and  release  of  the  same 
date,  to  which,  among  other  persons,  Stuart  and  his  wife, 
Elizabeth  Gordon  and  James  Graham  were  parties,  (stat- 
ing that  1000/.  only,  and  not  2000/.,  had  been  paid  by 
EUztAeth  Gordon^  and  that  she  had  paid  it  in  purchase 
of  an  annuity  of  95/«,  to  be  paid  by  Stuart  and  his  wife, 

And  reciting  that  Mary  Stuart  was  entitled  to  the  re- 
version of  the  premises  expectant  on  the  death  of  her 
daughter  under  age  and  without  issue;  and  that  for 
better  securing  the  annui^  to  Elizabeth  Gordon^  Stuart 
and  his  wife  had  agreed  to  grant  this  reversion  to 
Graham  and  his  heirs,  in  trust  for  Elizabeth  Gordon 
and  her  assigns,) 

VouIII.  D  The 
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The  premises  were  conveyed  to  Graham  in  feei  sub- 
ject to  the  estate  of  Mary  Stuarfs  daughter  therein,  and 
to  the  original  charge  of  1500/.,  upon  trust  for  Elizabeth 
Gordon  and  her  assigns,  to  secure  the  regular  payment 
of  the  annuity: 

And  Stuart  and  his  wife  covenanted  to  levy  a  fine  of 
the  premises  to  the  use  of  Graham  in  fee,  for  corro^ 
boradng  and  strengthening  the  said  term,  and  subject 
thereto  to  Graham  and  hisr  heirs,  upon  the  trust  before 
mentioned. 

Stuart  and  bis  wife  duly  levied  a  fine  sur  conuzance  de 
droits  Sfc,  to  Graham^  as  of  Easter  term  in  the  23  G.  3^ 
of  the  premises  in  question,  in  pursuance  of  the  said 
covenant. 

In  1793,  by  indentures  of  lease  and  release  (attested 
by  two  witnesses),  to  which  Tod  and  Cheap^  Elizabeth 
Gordon,  Graham,  Sttiart  and  his  wife,  and  various  other 
persons,  who  had  joined  in  executing  the  befbre-menti(med 
indentures,  were  parties. 

Reciting  the  indentures  of  1775,  1782,  and  1783,  and 
the  fine  levied  in  pursuance  thereof^ 

It  was  witnessed,  that  in  consideration  of  3670L 
paid  by  Sir  fV.  Smyth,  and  by  virtue  and  in  execution 
of  the  power  reserved  to  Mrs.  Stuart  by  the  inden- 
tures of  1775,  but  subject  and  without  prejudice  to 
the  aforesaid  power  of  sale  and  conveyapce  limited 
to  Tod  and  Cheap,  and  the  exercise  thereof^  and 
the  uses  thereby  created,  Mrs.  Stuart  directed  and 
appointed,  that  if  her  daughter  should  die  without 
leaving  issue  of  her  body,  then  after  her  daughter's 
decease  and  such  failure  of  issue,  the  premises  should 
remain,  and  the  indenture  of  1775,  should  operate 
to  the  uses  thereinafter  limited;  and  Mrs.  Stuart 
then  directed  Tod  and  Cheap  to  sell  and  convey  the 
premises  to  the  uses  thereinafter  limited,  and  to  exer- 
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case  the  power  of  sale  given  them  by  the  deed  of  1775, 
and  the  fine  levied  in  pursuance  thereof.  And  Tod 
and  Cheap  did  thereby  sell  and  convey  the  premises 
to  the  uses  thereinafter  limited,  and  Shmrt  and  his 
wife.  Tod  and  Cheap^  and  Graham^  with  the  con- 
sent of  Elizabeth  Gordon^  according  to  their  respective 
interests,  granted,  bargained,  sold,  assigned,  released, 
and  confirmed  the  premises  in  question  to  Sir  W.  Smyth 
and  his  heirs,  to  hold  to  the  several  uses  thereinafter 
mentioned,  which  were  such  as  Sir  W.  Smyth  should 
appoint,  &c.  with  the  usual  trusts  to  bar  dower,  and  for 
de&ult  of  appointment,  to  the  heirs  and  assigns  of  Sir 
JF.  Smyth f  to  whom  Elizabeth  Gordon  also  assigned  the' 
residue  of  her  term  of  1000  years,  and  remitted  the 
annuity  of  95L  - 

Sir  W.  Smyth  devised  the  premises  to  the  Plaintiff 
and  another,  in  fee,  in  trust  to^ell,  and  died  in  May  182S. 

Shortly  afterwards  the  Plaintiff  contracted  to  sell 
the  premises  to  the  Defendant. 

The  quesUon  for  the  opinion  of  the  Court  was,  whe- 
ther the  fine  levied  by  James  Stuart,  and  Mary  his  wife, 
in  or  as  of  Easier  term  23  G.  3*,  operated  to  extinguish 
or  destroy  the  right  or  power  of  the  said  Maty  Stuart^ 
to  consent  to  a  sale  of  the  settled  estates  under  the  po^er 
for  that  purpose  contained  in  the  said  indenture  of  the 
27th  day  of  May  1775,  so  as  to  prevent  an  exercise  of 
such  power  of  sale  by  the  trustees  of  the  same  indenture; 
and  if  the  Court  should  be  of  opinion  that  the  said  fine 
did  not  so  operate^  then  the  verdict  found  for  the  Plain* 
tiff  was  to  stand;  but  if  the  Court  should  be  of  opinion 
that  the  said  fine  did  so  operate,  a  verdict  was  to  be 
entered  for  the  Defendant. 


1835. 


Sosanquety  Seijt.,  for  the  Plaintiff,  relied  on  Lord  Jer^ 
tey  V.  Deane  (a),  to  shew  that  the  power  in  Tod  and 


(a)  5B.Gf-rf.569. 
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Cheep  was  not  destroyed  by  the  fine  of  178S.  That 
fine  was  levied,  and  the  deed  to  lead  the  uses  executed 
for  specific  purposes,  and  could  not  have  an  effect  con- 
trary to  the  intention  of  the  parties,  which  was  only  to  ^ 
secure  the  annui^  to  Elizabeth  Gordon^  without  affect- 
ing the  trustees'  power  to  convey.  They  were  not  the 
conusors,  but  Stuart  and  his  wife  alone. 


Toddy  Seijt.,  contrd.    It  is  true  that  a  fine  which  un- 
explained will  have  the  effect  of  destroying  powers,  and 
divesting  estates,  may  be  controlled  by  the  agreement  of 
the  parties,  and  the  court  will  so  modify  it  as  to  further 
that  intent :  Herring  v.  Brown,  {a)     But  in  the  deed  to 
lead  the  uses  of  the  present  fine,  no  intent  is  expressed 
to  preserve  the  power  of  the  trustees,  and  to  do  so  is 
.rather  inconsistent  with  the  purpose  of  the  conusors :  it 
is  not  material  that  the  trustees  were  not  conusors  to  the 
fine,  for  their  power  was  not  one  which  they  could  ex- 
ercise at  their  own  pleasure  or  for  their  own  benefit, 
butonly  in  conjunction  with  Stuart  and  his  wife,  who 
were  to  put  the  power  in  motion.   The  power,  therefore, 
was  extinguished,  unless  an  intention  to  preserve  it  can 
be  collected  from  the  deed  to  lead  the  uses  of  the  fine, 
'frbe  object  of  the  fine  was  to  convey  a  fee  to  Graham 
-and  his  heirs,  with  a  view  to  secure  the  annuity  to  Eli* 
zabeth  Gordon:  the  resulting  trusts,   if  any,  to  Mrs. 
Stuart  J  cannot  be  looked  at  in  a  court  of  law;  and  in 
.the  deed  to  lead  the  uses,  nothing  is  said  about  preserv- 
ing the  power,  which  distinguishes  this  case  from  that 
oi  Liord  Jersey  v.  Deane^  where  the  intention  to  preserve 
the  power  appeared  in  the  declaration  that  the  fine  was 
to  operate  first  for  corroborating  the  uses  in  the  ante- 
cedent setdement.     But  here  the  intention  to  give  Gra- 


(a)  Carth.  aa. 


ham 
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ham  a  fee  might  have  been  entirely  frustrated  if  this  power  1S25. 
remained  in  the  trustees,  for  they  might  then  have  exer* 
cised  it  on  the  direction  of  the  conusors,  notwithstand- 
ing the  conveyance  to  him.  It  may  be  said  the  conusors  Kabsb. 
intention  was  only  to  secure  the  annuity,  but  if  they  chose 
to  carry  that  into  effect  by  conveying  a  fee  to  Graham 
in  such  a  manner  as  to  destroy  the  power,  their  intention 
must  be  pursued,  however  injudicious  it  may  appear; 
and  a  fine  imcontrolled  by  the  expression  of  an  intention 
to  control  it,  has  the  effect  of  exdnguishing  all  powers* 
Herring  v.  Brawn^  Diggers  case  (a),  Jlbam/s  case  (A), 
West  V.  Bemey  (c),  Smith  v.  UAeth.  {d) 

Best  C.  J.  This  action  was  brought  to  recover 
damages  for  ii  breach  of  contract,  by  the  Defendant,  in 
not  purchasing  an  estate  to  which  the  Plaintiff  contends 
he  has  a  good  title;  and  that  depends  on  the  question 
whether  or  not  the  right  to  sell  the  estate  has  been  de- 
stroyed by  any  act  of  3iary  Stuart  and  her  husband. 

By  the  deed  of  1 775  a  power  of  sale  was  given  to 
certain  persons,  which  could  only  be  executed  under 
the  direction  of  Mary  Stuart;  but  subject  to  this  power, 
Meay  Stuart  and  her  husband  had  borrowed  money 
of  Elizabeth  Gordon  by  way  of  annuity,  to  secure  which  a 
fine  was  levied,  according  to  a  deed  drawn  up  to  lead 
the  uses.  We  need  not  now  coasider  what  would  be 
the  effect  of  a  fine  without  any  deed  to  declare  the  uses; 
what  has  been  laid  down  on  the  subject  in  the  first 
volume  of  Lord  Cokeys  Reports  is  not  disputed  on  the 
present  occasion;  namely,  that  where  there  is  no  deed, 
a  fine  ^  thoroughly  ransacks  the  estate.''  But  here  there 
is  a  deed,  and  we  need  not  take  up  the  law  earlier  than 

(a)  I  R£p.  1 7  J.  {e)  Sugd,  an  PowtrSf  So.  ed.  iSat 

(h)  IhU.  J  to.  (d)Ibs4L 
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182S.  the  case  of  Herring  v.  Bronon.  The  decision  of  that 
case  in  the  Exchequer  chamber,  upon  which  we  shall 
now  act,  is  consistent  with  justice,  and  has  been  con^ 
firmed  by  subsequent  decisions ;  as  by  that  of  Doe  dm 
Odiame  v.  Whitehead,  (a)  The  principle  laid  down  in 
that  case  is,  tliat  though  the  levying  of  a  fine  displaces 
existing  interests,  yet  that  where  an  accompanying  deed 
shews  with  what  object  it  was  levied,  the  fine  shall  not 
destroy  powers  which  it  was  the  intention  of  the  parties 
to  retain.  The  intention  of  the  parties  in  levying  this 
fine  was  to  secure  the  payment  of  an  annuity  to  Miza^ 
beth  Oordofij  and  nothing  else :  the  fee  was  not  conveyed 

f  to  Graham  as  a  separate  and  independent  estate,  but 
merely  to  secure  the  annuity;  it  was  only  to  exist  during 
the  life  of  Elizabeth  Gordon^  and  on  her  death  was  to 
return  to  the  Stuarts.     It  has-been  urged  that  a  court  of 

«  law  cannot  take  notice  of  a  resulting  trust.  But  upon 
the  death  of  Elizabeth  Gordon,  the  estate  would  be  at 
once  in  Mrs.  Stuart  again,  under  the  operation  of  the 
Statute  of  Uses,  ai^d  recourse  to  a  court  of  equity  would 

,  not  be  necessary.  An  attempt  has  been  made  to  dis- 
tinguish this  case  firom  that  of  Lord  Jersey  v.  Deane, 
because  there  the  object  of  the  parties  was  expressly 
stated  in  the  deed;  but  it  is  equally  dear  here,  upon  the 
whole  of  the  instruments  taken  together,  that  the  in« 
tention  of  the  parties  was  to  limit  the  operation  of  the 
fiine,  and  prevent  the  destruction  of  the  power. 

Park  J.  The  only  difficulty  here  has  arisen  firom 
the  number  and  length  of  the  deed^;  but  when  the  deed 
of  1783  is  considered,  there  is  no  room  for  doubt  It  is 
dear  from  all  the  cases  that  the  intentions  of  the  parties 
must  govern  the  operation  of  a  fine,  which  if  it  be  un-> 
controlled,    will    certainly    effect    the    destruction,  of 

(a)  a  Burr%  704* 

power;» ; 
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powers;  but  it  may  always  be  controlled,  where  the 
intention  <^  the  parties  to  that  efiect  can  be  collected^ 
according  to  the  case  of  Herring  v.  Brawn  confirmed  in 
Doe  d.  Odiame  y.  Whitehead.  In  the  present  instance 
the  parties  had  no  purpose  but  to  secure  the  annuity^ 
which  was  the  express  object  of  the  conveyance  to  Gfro- 
ham.  And  when  the  trust  in  favour  of  Elizabeth  Gordon 
was  executed,  the  property  was  to  be  again  at  the  dispo- 
sition of  Mrs.  Stuart. 
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.  BuRBouGH  J.  Every  fine  acknowledges  the  land  com-, 
prised  in  it  to  be  the  land  of  the  conusee,  so  that  a  power 
annexed  is  gone,  if  there  be  no  deed  to  declare  or  lead 
the  uses ;  but  if  there  be  such  a  deed,  it  is  the  same 
thing  as  if  it  were  inserted  in  the  fine :  the  two  constitute 
one  conveyance;  must  receive  one  construction,  and 
transfer  a  unity  of  interest  Even  when  the  deed  has 
been  executed  at  a  different  time,  the  courts  have  gone  a 
long  way  to  make  the  fine  subservient  to  it ;  and  we  can- 
not now  say  that  the  fine,  in  this  case,  shall  operate  one 
way,  and  the  deed  to  lead  the  uses  another. 


Gaselee  J«  concurred. 


Judgment  for  the  Plaintiff. 


DOBTILLE  V.  WhOOMWELL* 


Mmj$. 


TN  this  case  a  bailable  capias  y9BS  issued  into  Middlesex  Where  a  first 
grounded  on  an  afiidavit  of  debt,  sworn  before  the  ^Jj^J^^yit 
deputy-filacer  for  Middlesex^  and  filed  in  the  filacer*^  of  debt  filed 
office.  with  the  filicer 

of  one  county, 
if,  instead  of  a  testatumf  a  second  capias  b  issued  into  another  county,  anew  affidavit 
of  debt  must  be  filed  with  the  filacer  of  the  second  county. 

D  4  On 
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1825.  On  this  writ  the  defendant  was  not  arrested.    Tlie 

TVmvtrT.iE     PlAuitifl^  then,  instead  of  suing  out  a  testatum  capias  into 

9.  Yorhhirey  in  which  county  the  Defendant  resided,  ob- 

Wboomwkll.  tained  an  office-copy  of  the  affidavit  of  debt,  certified  by 

the  filacer  for  Middlesex^  lodged  it  with  the  filacer  for 
Yorkshire^  and  thereupon  issued  a  capias  into  Yorkshire* 

Bosanquet  Seijt,  on  the  authority  of  Anderson  v.  Hay^ 
man  (a),  and  Dalton  y.  Barnes  (6),  obtained  a  rule  nm  for 
delivering  up  the  bail-bond  to  be  cancelled,  and  for  dis- 
charging the  defendant  on  his  entering  a  commoh  ap- 
pearance, on  the  ground  that  the  Plundff  was  irr^ular 
in  not  filing  a  new  affidavit  of  debt,  with  the  filacer  for 
Yorkshire. 

Vaughan  Serjt,  who  shewed  cause,  cited  Boyd  v. 
Durand.  (c) 

But  that  case  was  distinguished,  the  filacer  for  the  two 
different  counties  having  been  the  same  person ; 

And  the  Court  saying  that  the  dedsion  in  Hayman  v. 
Anderson  was  founded  on  good  sense, 

Made  the  rule  absolute. 

(a)  %  B*  Moore,  xpa*        {i)  iM^isfS*  %zo»        (c)  %  Taamti  i6x* 
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NoRRis  and  Others  v.  Poate.  Majz* 

HTHIS  was  an  action  of  assumpsit  upon  the  common  By  the  enact- 
money  counts.    The  Defendant  pleaded  the  ffeneral  '°^  ^^^  ®^ 

a  turnpike  act 

issue ;  and  upon  the  trial  before  Abbot  C.  J.|  Hampshire  it  was  pro- 
Summer  assizes  1824,  a  verdict  was  found  for  the  Plaintiffi  ^^^  ^^^^ 
with  202.  damages,  subject  to  the  opinion  of  the  Court  |^  ^^^  ^ 

upon  the  fidiowing  case  :  rtfery  person 

By  an  act  of  parliament  passed  in  the  12tii  year  of  "^^^'^^  "^ 
the  rdgn  of  Geo.  S^  intituled  ^^  An  act  for  repaiiring  riage»  fir 
and  widening  the  roads  from  Sheei  Bridge  to  PorismoiUh^  ruery^  bone 
and  firom  Petersfield  to  the  JUon  turnpike  road  near  stagTcoachf 
Bapley^  in  the  county  of  Southampton^^*   trustees  were  the  nun  of  6^/. 
appointed  for  the  purposes  of  the  act,  with  power  to        ^.  ^  f^~ 

-'I-  empting  clause 

erect  turnpikes  upon  the  said  roads ;  and  it  was  thereby  it  was  added, 
enacted,  as  to  the  tolls,  as  follows :  ^^  The  respective  ^  ^'  ^  ^"7 
tolls  following  shall  be  demanded  and  taken  of  the  per^  har^e  padd^tbe 
son  orpeisons  attending  any  cattle  or  carriage  hereinafter  toll  for  pass- 
mentioned,  at  every  turnpike,  by  such  person  as  shaU  be  j^^' ^„'^ 
appointed  for  that  purpose,  before  any  cattle  or  carriage  producing  a 
shall  be  permitted  to  pass  through  the  same ;  that  is  to  ^^^*  should 
say,  Jbr  ««ry  Aors..  mare,  gelding,  mule,  or  ass,  dr««v  S^"^ 
it^  any  coach^  or  other  pleasure-carriage,  the  sum  of  with  the  same 
threeipence.   but  if  drawing  any  stage  coach  or  m.^  ^,tr^ 
€hine,  the  sum  of  sixpence ;  for  every  waggon,  wain,      Held,  that 
cart,  or  other  carriage^  drawn  by  four  horses,  oxen,  or  ^®  *^  having 
other  beasts  of  draughty  the  sum  of  one  shilling,  and  the  cmchtun 
drawn  by  three  horses,  oxen,  or  other  beasts  of  draught,  on  punng,  for 
the  sum  of  nine-pence,  and  drawn  by  two  horses,  oxen,    ^  ^^^^ 

a  second  toll 
coold  not  be  demanded  for  the  same  horses  re-passing,  thdugh  with  a  difiereat  coach 
and  different  coachmen,  but  belonging  to  the  same  proprietor. 

or 
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1825.  or  other  beasts  of  draught,  the  sum  of  sixpence,  and 
KoRRffl  drown  by  one  horse,  ox,  or  other  beast  of  draught,  the 
V.  sum  of  three-pence/'    And  it  was  further  enacted  by  the 

BoATE.  said  act,  "  that  if  any  person  or  persons  shall  hare  pwd 
the  tolls  by  this  act  granted  and  ascertained  for  the 
passing  of  any  cattle  or  carriage  through  any  turnpike 
erected  by  virtue  of  this  act,  the  same  person  or  persons^ 
upon  producing  a  note  or  ticket  of  the  day,  denoting 
such  payment,  shall  be  permitted  to  pass  and  repass 
through  the  same  gate  or  turnpike,  mih  the  same  cattle 
or  carriage^  toll  free,  at  any  time  or  times  during  the 
same  day,  to  be  computed  from  twelve  of  the  clock  in 
one  night  to  twelve  of  the  dock  in  the  next  night; 
which  said  note  or  ticket  the  collectors  or  receivers  of 
the  said  tolls  are  hereby  required  to  give  gratis,  if  de- 
manded, on  pajment  of  such  toll." 

The  said  act  of  parliament  was  continued  by  another 
act  passed  in'the  S6th  year  of  the  reign  of  His  late  Ma« 
jes^  for  that  purpose,  and  again  for  the  term  of  twenty- 
one  years,  by  another  act  passed  in  the  2d  year  of  the 
reign  of  his  present  majesty. 

The  Defendant  on  the  6th  Jvly  1821,  and  from  thence 
during  the  whole  of  the  year  1822,  was  a  toll  collector 
at,  and  keeper  oi^  one  of  the  turnpike  gates  erected 
upon  the  road  from  SkeH  Bridge  to  Portsmouth^  by  vir- 
tue of  the  said  acts. 

The  plaindfi  during  the  same  time  were  the  propri- 
etors of  two  stage  coaches,  each  called  the  Hero^  which 
travelled,  daily,  between  Portsmouth  ^sxii  London^  and 
London  and  Portsmouth^  along  the  said  road.  The  coach 
which  left  Portsmouth  in  the  morning,  on  its  way  to 
Ijondon^  was  drawn  by  four  horses  through  the  gate  kept 
]b|y  the  Defendant  to  a  place  about  two  miles  distant 
from  the  same,  where  the  horses  remained  until  the  ar- 
rival of  the  coach  which  left  London  the  same  morning, 
on  its  way  to  Portsmouth^  and  then  that  last-mentToned 

coach. 
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coach,  with  difierent  passengers  and  parods,  was  drawn  1825. 
bjr  the  same  four  horses  in  the  eveniiig  of  the  same  day 
through  the  same  gate  to  Porismouth.  In  the  monung 
the  coachman  who  drove  the  coach  from  Portsmouth  to 
London  paid  the  proper  toll  of  sixpence  for  each  of  the 
said  horses^  and  received  a  note  or  ticket  of  the  day 
denoting  such  payment,  and  in  the  evening  of  the  same 
day  the  other  coachman,  who  drove  the  coach  from 
London  to  Portsmouth  drawn  on  its  return  by  the  same 
horses  as  aforesaid,  produced  the  said  note  or  ticket  of 
the  day  to  the  said  Defendant  at  the  said  gate;  but  the 
said  Defendant  always  demanded  a  further  toll  of  2^;, 
at  the  rate  of  sixpence  for  each  of  the  horses  draw- 
ing the  said  last-mentioned  coach ;  and  the  last»men- 
tioned  coachman  was  obliged  to  pay  the  same  to  the  said 
Defendant,  in  order  that  the  horses  and  last»mentioned 
coach  m^t  be  permitted,  by  him,  to  pass  through  the 
said  gate.  The  coaches  and  the  horses  belonged  to  the 
Flaintiffis  and  the  coachmen  were 'their  servants,  but 
the  coachman  who  drove  the  horses  in  the  evening  was 
not  the  coachman  who  drove  them  in  the  morning. 
The  money  paid  in  the  evening,  as  aforesaid,  was  paid 
by  the  coachman  as  the  servant,  and  on  the  account 
of  the  said  Plainti£&,  and  amounted  in  the  whole  to 
the  sum  of  192.  16j. 

On  two  days,  namely,  on  the  11th  and  15th  June 
1882,  William  Norris^  ode  of  the  Plaintifi,  who  was 
well  known  to  the  Defendant  to  be  one  of  the  proprie- 
tors of  the  coadies  and  horses  as  aforesaid,  went  with  the 
coach  and  horses  from  Portsmouth  in  the  morning, 
through  the  gate,  and  paid  the  toll  of  sixpence  for  each 
horse  eadi  of  the  said  mornings,  and  received  the  notes 
or  tickets  of  the  day  denoting  such  payments,  and  re- 
turned with  the  coach  from  Lmdon^  and  the  same  four 
horses  to  the  gate  in  tiie  evening  of  each  of  those  days, 
and  produced  the  said  respective  notes  or  tickets  of  the  day 

to 
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to  the  Defendant ;  but  the  Defendant}  on  eadi  oecasion, 
demanded  of  the  Plaintiff  the  farther  toll  of  sixpence  for 
each  of  the  horses,  and  Plaintiff  was  obliged  to  pay  the 
same,  and  did  pay  the  Defendant  the  sum  of  2s.j  on  each 
of  those  evenings,  in  order  that  the  horses  and  coach  might 
be  permitted,  by  htm,  to  pass  through  the  said  gate.  On 
these  two  last-mentioned  days,  William  Narris^  (the 
Plaintiff)  went  and  returned  with  the  coaches  on  the 
business  of  the  respective  joumies  of  the  coaches  on 
those  days,  but  did  not  drive  either  the  coach  fiom 
Portsmouth  to  London^  or  from  London  to  Portsmouth^ 
the  coaches  being  driven,  as  usual,  by  their  respective 
coachmen,  his  servants  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  sum  of  191.  165.  and  the  said  two  last*men^ 
tioned  sums  of  2s.  wene  legally  payable  for  toll.  If  the 
Court  should  be  of  opinion  that  both  the  said  sums 
were  legally  payaUe  for  toll,  a  verdict  was  to  be  entered 
for  the  Defendant  But  if  the  Court  should  be  of  opi- 
nion that  the  sud  sum  of  19/.  165.  was  not  legally  pay- 
able for  toU,  the  verdict  for  the  Plaintifis  was  to  stand, 
and  the  Defi^idant  was  to  account  for  all  the  sums  re* 
oeived  by  him  for  toll,  on  the  return  of  the  same  horses 
through  the  gate  from  the  10th  July  1821  up  to  the 
time  of  signing  judgment ;  and  if  the  Court  should  be 
of  opinion  that  the  sum  of  19/.  165.  was  legally  payable, 
but  that  the  said  two  sums  of  25.  were  not  legally  pay- 
able for  toll,  then  the  verdict  was  to  stand  for  the  Plain- 
tifis,  but  the  damages  were  to  be  reduced  to  the  sum 

<^45. 


Wilde  Seijt,  for  the  Plaintifls,  contended  that,  by  this 
statute,  the  toll  was  imposed  on  the  hprses,  and  referred 
to  Grey  v.  Shilling  (a),  when  the  Court  called  on 


(«)  sH.  &B.3I- 


Pdl 
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PdL  Seijt,  for  the  Defendant:  he  aigued  that  the  toU 
was  imposed  on  the  carriage^  and  that  the  enumeration 
of  the  horses  was  only  a  means  by  which  to  measure  the 
amount  of  the  toll  for  each  carriage.  He  relied  on  the 
9th  section,  under  which  the  tolls  were  to  be  paid  by  the 
person  attending  any  cattle  or  carriage^  and  the  language 
of  the  exempting  clause,  ^*  if  any  person  shall  have  paid^ 
the  sBone  person  shall  be  permitted  to  pass  on  producing 
a  ticket ;''  and  contended  that  a  difierent  coachman  could 
not  be  called  the  same  person,  though  he  was  servant  to 
the  same  master  and  payment  by  a  servant  had,  been 
holden  as  payment  by  the  master ;  WilUams  v.  Sangar.  (a) 
But  the  words  of  the  act,  in  that  case,  as  in  the  case  of 
Gray  ▼•  ShiUingy  difiered  from  those  of  the  present, 
which  were  clear,  and,  therefore,  imperative,  even 
though  the  consequences  should  be  such  as  might  not 
have  been  anticipated  when  the  act  passed:  Harrison 
V.  Brough*  (b)  If  the  toll  was  on  the  carriage^  the  attend- 
ance even  of  the  master  himself,  going  and  returning, 
ooold  not  entitle  him  to  recover :  Loaring  v.  Stone,  (c) 


1825. 


BzstCJ.  It  has  often  been  declared  from  the 
bench  in  Westminster  Holly  that  they  who  seek  to  exact 
tolls  through  the  medium  of  the  legislature  must  speak 
plain  language :  the  toll  receivers  are  before  those  who 
pass  the. act,  but  not  the  toll  payers,  and  it  is  incumbent 
on  the  Courts  to  take  care  of  the  interests  of  the  payera* 

However,  I  thought  this  act  perfectly  clear,  and  that 
the  only  question  to  be  raised  was,  whether  in  order  to 
claim  the  exemption,  the  hand  that  paid  the  toll  in 
returning  ought  to  be  the  same  as  tlie  hand  that  piud  it 
in  going.  About  that  there  could  be  no  doubt ;  for  in 
both  cases,  thoi^h  it  is  the  coachman  who  offers  the 
money, it  is  the  master  who  pays ;  the.  money  is  his;  he 
alone  is  entitled  to  recover  for  money  had  and  received. 


[a)  to  Bsuh  66*        {h)  6  7.  JR.  706. 


(#)  %B.iJC.si$. 
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1825.  where  it  has  been  wrongfully  paid ;  and  he  is  so  fiur,  con- 
Btnkctiyely  present^  as  to  be  answerable  for  any  n^i- 
gence  on  the  part  of  the  coachman.  It  has  been 
argued,  however,  that  by  this  act  of  parliament  the  toll 
is  imposed  on  the  coach,  and  not  on  the  horses.  I 
think  it  is  imposed  on  the  horses ;  and  if  we  wanted  au<» 
thority,  we  should  have  it  in  the  last  case  which  has 
been  cited,'for  the  words  of  the  act^  there,  were  the  same 
as  here,  and  the  toll  was  holden  to  be  on  the  horses, 
though  the  judgment  tutned  on  an  expression  which  is 
not  to  be  found  in  the  act  now  before  the  Court, 
namely,  that  the  exemption  on  returning  should  exist 
only  in  cases  where  the  same  horses  and  coach  returned. 
In  the  act  before  the  Court,  the  exemption  is  for  the  same 
person  returning  with  the  same  cattle  or  carriage.  The 
enacting  clause  of  the  present  act  gives  ^^  for  eoery  horse^ 
&c.  drawing  any  stage  coach,  the  sum  of  sixpence ;"  and 
that  the  intention  of  the  legislature  was,  on  the  passing  of 
a  carriage^  to  levy  the  toll  for  the  horse,  is  plain  from 
the  distinction  made  with  respect  to  wains,  &&,  where 
the  toll  is  expressly  imposed  on  the  vehicle.  If  there 
were  no  preceding  case^  the  present  would  be  clear  on 
the  language  of  the  act;  but  the  point  has  been  decided 
in  Qrcof  v.  SkiUing^ 

Pabk  J.  Under  the  language  of  this  act  the  tax  is 
not  imposed  cm  the  vehicle  but  on  the  horse,  where  the 
vehicle  passing  is  a  pleasure  carriage^  or  a  stage  coach. 
The  case  of  Brough  v.  Harrison  was  decided  with  a  view 
to  prevent  a  fraud,  and  in  Loaring  v.  Stone  the  judg- 
ment of  the  Court  turned  on  the  conjunctive  and^  in  the 
exempting  clause  of  the  act :  here  the  expression  is,  that 
the  party  who  has  paid  shall  be  permitted  to  pass  and 
repass  with  the  same  cattle  or  carriage,  toll  free. 

BuRROUOH  J.  It  was  only  intended  that  a  party 
should  pay  once  in  the  same  day  for  the  same  horses. 

It 
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It  is  perfectly  plain  that  the  toll  is  imposed  on  the       1885. 
horses,  and  as  to  the  person  attending,  the  coachmen 
are  employed  by  the  same  proprietor,  and  the  proprie- 
tor is  always  attending,  and  responsible  in  the  person  of 
his  coachman. 

• 
Gaselee  J.  concurred;  adding,  that  he  had  formerly 

given  an  opinion  to  the  same  effect  on  the  same  trust 

Judgment  for  the  Plaintiff. 


Mary  Pullik,  Wife  of  S.  Pollin,  by  T.  Barnes^      ^  *• 
her  next  Friend,  and  Others,  v.  Samuel  Pui.- 
hiSy  Pearsall,  and  Andrews. 

HTHE  following  case  was  sent  from  the  Court  of  Chan-  By  a  ^dll  re- 
cery  for  the  opinion  of  the  Court  of  Common  Pleas :  ^Jj^ 
Samuel  PtdUn  the  elder,  formerly  of  Islington^  in  the  tdted  of  Jp- 
county  of  Middlesex  (now  deceased),  was  at  the  respec-  **^''  freehold 
tive  times  of  making  hU  wUl  hereinaaer  mentioned,  and  ^^^ 
at  his  death,  sdsed  in  fee-simple  of  certain  freehold  mesh  tatet  in  /., 
suages,  lands,  tenements,  and  hereditaments,  situate,  ^^^^l^' 
lying,  and  being  in  the  parish  of  5/.  Mary^  Idingion ;  uin  torn  to 
and  he  was  also,  at  the  respective  times  aforesaid,  seised  ^*  ^'^^?T 
to  him  and  his  heirs,  according  to  the  custom  of  the  ^^  freeholds 
manor  of  the  prebendary  of  IsUfigionj  of  certain  copy-  ud  oopfholdt 
hold  or  customary  lands  and  hereditaments  within  and  |^  ^J.  g^ 
holden  of  the  said  manor,  which  were  also  situate  in  the  certain  pop- 
said  parish  of  Si.  Mary^  hlingjton^  the  whole  of  which  P^ '  ^ 
said  freehold  and  copyhold  messuages,  lands,  tenements,  freehold,  kaw 

^  hold,  and 

copyhold  ettatet  he  gave  to  &  P. 
At  the  time  of  inaking  his  will  and  of  hU  death,  the  devisor  waa  dbo  aeiied  of 
twenty-one  acres  in  /.,  not  under  mortgage,  and  of  various  leaseholds  t 
Hdd,'  that  the  twenty-one  acres  passed  to  S*  P.  under  the  residnary  clanse^ 

and 
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and  bereditamentSi  were  at  the  respective  times  afore* 
said  subject  to  a  mortgage  thereof  made  by  him  the 
said  Samuel  Pullin  tlie  elder,  to  Sainud  Rhodes  of 
Islington  aforesaid,  Esq.,  by  indentures  of  lease  and  re- 
lease, bearing  date  respectively  the  27th  and  28th  days 
oi  March  1812,  and  by  a  conditional  surrender  of  the 
said  copyhold  lands  and  hereditaments,  for  securing  to 
the  said  Samuel  Rhodes^  his  executors,  administrators^ 
and  assigns,  the  re-transfer  into  his  and  their  name  or 
names  of  the  sum  of  10, 125/.  165.  6^.  S  per  cent,  con- 
solidated bank  annuities;  and  also  the  payment  until 
such  re-transfer  of  such  sum  or  sums  of  money  as  he  th% 
said  Samuel  Bhodes  would  have  been  entitled  to  receive  as 
and  for  the  dividends  of  the  said  sum  of  10,125/.  165.  Sd. 
Sper  £:»i/.  consolidated  bank  annuities,  if  the  same  had 
remained  standing  in  his  name. 

The  said  Samuel  Pullin  the  elder  was  also,  at  the  re- 
spective times  aforesaid,  seised  in  fee-simple  of  certain 
other  freehold  lands  and  hereditaments,  containing 
twenty-one  acres  or  thereabouts,  also  situate  in  the  said 
parish  of  St.  Maty^  Islington^  but  lying  separate  from 
and  unconnected  with  the  other  freehold  and  copyhold 
messuage,  lands,  tenements,  and  hereditaments,  which 
were  comprised  in  the  said  mortgage  to  the  said  Samuel 
Bhodes^  as  hereinbefore  mentioned,  and  held  under 
a  title  distinct  and  separate  from  the  title  to  the  other 
freehold  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments:  and  the  said  freehold  lands  and 
hereditaments  hereinbefore  mentioned  to  contain  twen^- 
one  acres  or  thereabouts,  were  not  at  the  respective 
times  aforesaid,  or  at  any  time,  subject  to  or  com- 
prised in  the  said  mortgage  to  Samuel  Rhodes, ,  hut  the 
same  were  at  the  respective  times  aforesaid  subject 
to  a  mortgage  thereof  made  by  the  said  Samuel  Pullin 
the  elder  to  Sarah  Pritchardy  by  indentures  of  lease  and 

release, 
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release,  bearing  date  respectively  the  1st  and  2d  days  of    *  182S. 
January  1798.     t 

The  said  Samuel  PuUin  the  elder  was  also,  at  the  re* 
spective  times  aforesaid,  possessed  of  certain  leasehold 
closes  of  land  situate  in  the  said  parish  of  &.  Man/, 
Islington  ;  and  also  of  a  considerable  leasehold  estate  in 
the  parishes  of  &.  James  and  St.  John,  Cterkenwell,  in 
the  county  of  Middlesex ;  and  he  was  also,  at  the  re- 
spective times  aforesaid,  seised  of  certain  copyhold  mes- 
suages and  hereditaments  situate  at  Edgevoare,  in  the 
county  of  Middlesex ;  but  he  was  not  seised  of  or  en- 
titled to  any  other  freehold  messuages,  lands,  tenements, 
or  hereditaments,  either  in  the  parish  of  S/.  Mary,  Isling- 
ion,  or  elsewhere. 

The  said  Samuel  Pullin  the  elder,  being  so  seised  and 
possessed  as  aforesaid,  duly  made  and  published  his  last 
will  and  testament  in  writing,  bearing  date  the  12th  day 
of  November  1814,  which  was  duly  executed  and  attested 
in  the  manner  required  by  law  for  devising  freehold 
estates ;  and  thereby,  after  giving  a  few  small  pecuniary 
legacies,  and  among  others,  to  Benjamin  Pearsall  and 
William  Andrews  the  sum  of  105/.  each,  the  said  testator 
devised  as  follows:  ^^  And  whereas  I  am  seised  in  fee 
simple  or  otherwise  entitled  unto  the  inheritance  of  and 
in  divers  freehold  messuages,  lands,  tenements,  and  here- 
ditaments, situate  within  the  parish  of  St.  Mary,  Isling- 
ton, in  the  county  of  Middlesex  aforesaid  ;  and  am  also 
seised  to  me  and  my  heirs,  according  to  the  custom  of 
the  manor  of  the  prebendary  of  Islington,  otherwise  /(- 
ledon,  in  the  county  of  Middlesex,  of  certain  copyhold 
or  customary  lands  and  hereditaments,  within  and  held 
of  the  said  manor  (which  copyhold  or  customary  lands 
and  hereditaments  I  have  duly  surrendered  or' intend  to 
surrender  to  the  use  of  this  my  last  will) ;  and  all  which 
freehold  and  copyhold  messuages,  lands,  and  heredita* 
merits,  are  subject  to  a  mortgage  thereof,  made  by  me  to 
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Samuel  Rhodes^  oi  Islif^ton^  aforesaid,  Esq.  for  securing 
to  him  th^retransfer  of  the  sum  of  10,125/.  6s.  6d.  Sper 
cefiL  consolidated  bank  annuities,  lent  me  by  him ;  .and 
also  for  securing  to  him  the  payment,  until  such  re- 
transfer,  of  such  sum  or  sums  of  money  as  he  would 
have  been  entitled  to  receive  for  dividends  on  the  said 
stock,  if  the  same  had  remained  standing  in  his  own 
name ;  now  I  do  hereby  give  and  devise  all  and  every 
my  said  freehold  and  copyhold  or  customary  messuages, 
lands,  and  hereditaments,  with  their  appurtenances,  unto 
the  said  Benjamin  Pearsall  and  William  Andrews^  and 
'their  heirs,  to*  the  use  of  them  and  their  heirs,  never- 
theless, upon  the  trusts,  for  the  intents  and  purposes, 
and  with,  under,  and  subject  to  the  powers  and  pro- 
visoes hereinafter  declared  and  contained  of  and  con- 
cerning the  same." 

The  testator  then  proceeded  by  his  will  to  declare  the 
trusts  of  the  said  devise,  which  were  for  the  benefit  of 
his  natural  son,  Samuel  Pullin  the  younger,  and  of  Mary 
Pulliny  then  and  now  the  wife  of  Samuel  Pullin  the 
younger,  and  of  any  future  wife  of  Samuel  Pullin  the 
younger,  and  of  the  child  or  children,  grandchild  or 
grandchildren,  or  other  issue  of  Samuel  Pullin  the 
yoimger,  in  the  manner  therein  mentioned,  with  benefit 
of  survivorship  among  the  children  of  Samuel  Pullin  the 
younger ;  and  in  default  of  issue  of  Samuel  Pullin  the 
younger,  for  the  benefit  of  the  appointees  of  Samuel 
Pullin  the  younger ;  and  in  default  of  such  appointment, 
for  the  benefit  of  the  right  heirs  of  the  testator,  with 
usual  powers  to  the  trustees,  to  apply  the  rents  and 
profits  of  the  said  estates  for  the  maintenance  of  any 
child  or  children  of  Samuel  Pullin  the  younger,  during 
their  respective  minorities ;  and  the  testator  thereby  also 
gave  a  power  to  Samuel  Pullin  the  younger  during  bis 
life,  and  after  his  decease  to  the  trustees,  to  grant  such 
building  and  other  leases  as  therein  mentioned ;  the  will 

contained 
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contained  the  usual  clauses  for  appointing  new  trustees, 
and  for  indemnity  to  the  trustees ;  and  the  testator,  after 
giving  to  his  servant  Mary  Johnson  during  her  life  an 
annuity  of  20/.9  to  be  pidd  out  of  the  residvury  personal 
estate,  proceeded  as  follows :  '^  And  all  the  rest,  resi«- 
dae,  and  remainder  of  my  freehold,  copyhold,  and 
leasehold  estates,  whatsoever  and  wheresoever,  and 
of  every  nature  and  kind,  with  their  respective  appur- 
tenances, and  all  my  interest  therein  respectively,  and 
also  all  my  goods,  chattels,  and  personal  estate,  what- 
soever and  wheresoever,  I  give,  devise,  and  bequeath 
unto  my  said  son  Samuel  Pullin,  his  heirs,  executors, 
and  administrators  and  assigns  respectively,  according 
to  the  respective  natures  and  tenures  thereof,  to  and 
for  his  and  their  absolute  use  and  benefit.  And  I  ap- 
point him  sole  executor  of  this  my  will." 

The  testator  died  in  the  month  of  January  1816, 
without  having  altered  or  revoked  his  will,  and. leaving 
the  trustees,  Benjamin  Pearsall  and  William  Andrews, 
and  likewise  his  son  Samuel  Pullin,  him  surviving. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  freehold  lands  and  hereditaments  hereinbefore 
mentioned  as  containing  twenty-one  acres  or  thereabouts, 
which  were  not  comprised  in  the  mortgage  Co  Samuel 
Bhodes,  passed  by  the  devise  to  Benjamin  Pearsall  and 
WiUiam  jindrews  and  their  heirs ;  or  whether  the  same 
passed  by  the  residuary  devise  and  bequest  to  Samuel 
PuUin  the  younger,  his  heirs,  executors,  administrators, 
and  assigns. 


1825. 


PULLIN 
PULUN. 


Wilde  Serjt.  Under  this  devise  the  twenty-one  acres 
passed .  to  Pearsall  and  Andrews,  The  devisor  gives 
them  all  the  freehold  and  copyhold  property,  which  the 
recital  to  the  devise  had  described  to  be  in  Islington : 
the  circumstance  of  the  mortgage  with  which  some  of  it 
was  charged  is  a  mere  matter  of  description,  and  not 

E  2  of 


52  CASES  IN  EASTER  TERM 

J 825.  of  limitation;  and  where  a  thing  has  been  sufficient! j 
ascertained,  the  addition  of  some  inaccurate  particulars 
will  not  vitiate  the  devise,  Moe  d.  CoiioUy  v.  Vernon*  (a) 
This  description,  too,  is  not  in  the  substantive  part  of 
the. devise,  but  in  the  introductory  recital,  where  he 
states  himself  as  being  seised  of  divers  freehold  mes- 
suages, whereas  he  had  but  one  freehold  under  mort- 
gage. There  is  nothing  from  which  any  conflicting 
intention  can  be  collected  but  the  residuary  clause ;  but 
there  is  personal  property  to  which  that  applies ;  and 
the  insertion  of  the  word  freehold  in  that  clause  is  only 
one  of  those  sweeping  expressions,  which  being  fre- 
quently inserted  in  wills  without  any  specific  object,  was 
holden  in  Marshal  v.  Hopkins  (Jb)  (where  there  was  no 
personalty  to  which  the  residuary  bequest  could  Apply) 
to  have  no  effect  after  a  clear  devise  of  the  realty.  It 
may  be  also  inferred  from  the  devisor's  charging  the  an- 
nuity on  the  personalty,  that  he  meant  the  whole  of  the 
realty  to  pass  under  the  first  devise. 

• 
Bosanquet  Serjt,  contra^  relied  on  the  minute  accuracy 
with  which  the  mortgage  was  described,  as  indicating 
clearly  the  devisor's  intention  to  pass  no  more  than  that 
which  he  had  specified  as  charged  with  such  mortgage;  and 
under  those  circumstances  no  stress  could  be  laid  on  the 
word  aU  in  the  commencement  of  the  devise :  Gascoigne 
V.  Barker  (c),  Wilson  v.  Mount,  {d)  He  also  referred  to, 
^nd  distinguished  in  this  respect,  Banks  v.  Denshaw  {e\ 
there  being  in  that  case  no  doubt  about  the  intention. 

Best  C.  J.  We  entertain  no  doubt  on  this  case.  In 
the  construction  of  wills  like  the  present,  little  assistance 
can  be  obtained  from  decisions  on  other  wills,  except  in 


{a)  s  BasU  79"  {d)  3  ^«- 19» 

(b)  isEojt^si^.  (e)  ZJitA.s^*     ' 

(c)  zAtk.Z* 

certain 
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certain  principles  that  have  occasionally  been  laid  down ; 
and  the  ground  on  which  we  decide  that  the  twenty-one 
acres  in  question  passed  under  the  residuary  clause  is^ 
that  looking  at  the  whole  of  the  will  we  find  they  can-  ' 
not  pass  under  any  other.  I  agree  with  Lord  Ellen-* 
borough  in  Roe  v.  Vernon,  that  where  the  previous  de- 
vise is  clear,  the  property  ascertained  by  it  will  pass^ 
though  there  be  ft  stlbseqUent  misdescription ;  but  here 
the  devisor  has  confined  the  extent  of  the  Islington  pro- 
perty he  proposed  to  pass  to  that  which  was  undei' 
mortgage  to  Rhodes,  the  particulars  of  which  mortgage 
he  has  most  minutely  specified.  As  to  his  charging  the 
annuity  on  his  personal  property,  the  object  of  that 
might  be  to  facilitate  the  sale  of  the  real  property,  pur- 
suant to  the  trusts  of  the  will,  in  case  an  occasion  foi' 
selling  it  should  subsequently  arise. 
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PULLIN 
PULLIN. 


The  following  certificate  was  afterwards  sent 
We  have  heard  this  case  argued  by  counsel,  and 
having  considered  the  same,  are  of  opinion  that  the  said 
freehold  lands  and  hereditaments  in  the  case  mentioned, 
as  containing  twenty-one  acres  or  thereabouts,  which 
which  were  not  comprised  in  the  said  mortgage  to  the 
said  Samuel  Rhodes,  did  not  pass  by  the  said  devise  td 
the  said  Benjamin  Pearsall  and  William  Andrews,  and 
their  heirs ;  but  that  the  same  passed  by  the  said  resi- 
duary devise  and  bequest  to  the  said  Samuel  Pullin 
the  younger,  his  heirs,  executors,  administrators,  and 
assigns. 

W.  D.  Best, 
J.  A.  Park, 

J.   BURROUGHy 

S.  Gaselee. 
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Maj  74  Coffee  v.  Brian. 

J.,  r.,and  B.  'T'HOMAS  Coffee  the  Plaintiff,  John- Coffee,  and  Brian 
concerned  in  ^^  Defendant,  were  jointly  concerned  in  the  Irish 

the  sale  of        butter  trade ;  John  Coffee  consigned  tl)e  butters  to  Brian 

butters.    J.      jjj  Londony  who  sold  them,  and  Thomas  Coffee  accepted 

consigned  ,  . 

them  to  B.f      bills  drawn  by  John  to  the  amount  of  the  butters  sent, 

i;rho  sold  them  The  profits  of  the  various  transactions  were  divided  be- 
on  the  ioint        '11 
account.  ^^^^  *®  "^^^®  parties. 

T.,  being         Brian  having  received  the  proceeds  from  a  certain 

irquested  to      quantity  of  this  butter,  Thomas  expressed  uneasiness  at 

accept  bills  for  ^  /  .        .  *; 

the  firm,  re-     accepting  bills  m  his  own  name  without  some  security 

fused  to  do  sd  for  the  risk  he  incurred ;  when  Brian  engaged  to  pro- 
security,  when  ^^^^  ^^^  ^®  ^^^^  ^^  maturity,  out  of  the  proceeds  already 
J3.  engaged,  if  received. 

Wfls^to  ^\  Thomas  Ccffee  having  been  obliged  to  pay  the  bills, 
him  out  of  the  i^ow  sued  the  Defendant  for  the  amount  in  an  action  on 
proceeds  re-  the  bills,  and  for  money  had  and  received,  and  in  his 
ters  already  "  declaration  alleged  the  bills  to  be  drawn  on  account  of 
•old.  the  Defendant  and  John  Coffee. 

T.  having         ^^  ^^  ^^^ j  before  Best  C  J.  it  turned  out  that  the 
accepted  and 
paid  the  bills :  bUls  were  drawn  on  the  account  of  the  Defendant,  John 

HeH,  that  he  CoffeCj  and  the  Plaintiff,  and  it  was  objected  that  this  was 
for^money  had  *  ^^^  variance ;  but  Best  C.  J.  thought,  that,  under 
and  received  the  circumstances,  the  Plaintiff  might  recover  on  the 
to  his  use.        count  for  money  had  and  received. 

A  verdict  having  accordingly  been  found  for  him. 

Pell  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  and 
enter  a  nonsuit  instead. 


Vaughan 
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Vau^uin  Serjt)  vho  shewed  cause,  relied  on  the  count 
for  money  had  and  received ;  the  bill  transaction  being 
8  business  separate  from  the  partnership,  and  the  money 
which  the  Plaintiff  sought  to  recover  having  been  put 
by  and  expressly  appropriated  to  his  use. 

PeU  relied  on  the  variance;  and  as  to  the  count  for 
money  had  and  received,  insisted,  that  the  whole  trans- 
action was  one  partnership  concern,  and  tliat,  therefore, 
an  action  did  not  lie  by  one  of  the  partners  against  his 
fellow,  no  balance  having  been  struck,  nor  any  agree- 
ment entered  into  to  pay  separately. 

Best  C.  J.  I  abstain  from  giving  any  opinion  on  the 
question  of  the  variance,  because  it  is  clear  that  this 
action  may  be  maintained  on  the  count  for  money  had 
and  received.  It  has  been  objected  that  this  is  a  part- 
nership transaction,  and  no  doubt  the  money  came  to 
the  Defendant  as  the  money  of  all  three  of  the  partners ; 
but  that  has  happened  which  divests  them  of  the  joint 
property  in  it,  and  vests  it  in  t)ie  Plaintiff.  The  De- 
fendant says,  I  have  money  in  my  hands,  the  produce 
of  these  butters,  and  if  you  will  accept  certain  bills,  I 
will  hold  the  money  on  your  account,  in  case  of  your 
being  called  on  to  pay  the  bills.  When  the  bills  were 
paid,  therefore,  the  money  in  the  Defendant's  hands  be- 
came separated  from  the  partnership  account ;  and  where 
a  contract  is  executed,  as  by  the  payment  of  these  bills, 
a  party  may  recover  on  the  common  counts,  though  it 
is  necessary  to  resort  to  a  special  count  where  the  con- 
tract is  executory. 

Park  J.  It  is  not  necessary  to  discuss  the  question 
of  variance,  for  this  action  may  be  sustained  on  the 
(X)unt  for  money  had  and  received.     According  to  the 

£  4  case 
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case  of  Foster  v.  JJlanson  (a)  a  partner  may  sue  for  a 
balance  due  to  him  upon .  an  account  closed,  and  an 
agreement  to  pay  the  amount ;  and  this  is  a  case  of  the 
same  description.  The  butters  were  consigned  on  the 
account  of  three,  but  it  was  necessary  that  one  of  them 
should  accept  bills,  and  Thomas  Coffee  refused  to  do  this 
without  some  kind  of  security ;  upon  which  the  Defend- 
ant agrees  to  appropriate  for  that  purpose  money  already 
in  his  hands. 


BuRRouGH  J.  {b)  That  is  the  true  construction  of  what 
has  passed  between  these  parties ;  but  I  think  the  Plain- 
tiff could  not  have  recovered  on  the  special  counts. 

Rule  discharged. 

(«)  a  r.  1^.479. 

{h)  Gajciee  J.  was  absent  at  chambers. 


May  71 


Baker  v.  Garratt  and  Venables. 


In  an  action 
against  the 
sheriflT  for 
taking  insuf- 
ficient sureties 
in  replevin, 
the  assignee 


r^ASE  against  the  sheriff  for  taking  insufficient  sure- 
ties in  replevin. 
The  declaration  stated,  that  the  Plaintifi^  as  bailiff  to 
one  John  Blacket,  and  by  his  command,  in  August  1822, 
distrained  the  goods  of  one  Heniy  Bowmatiy  in  his  house 

of  the  replevin  {„  cier/cenweUy  for  25/.  175.  4^.  rent  due  from  one  Elka- 
bond  cannot  ,wr  rr-  u        '  r    t  .  ,        .  ^ 

recover  as         ^^^  '^^  Vtdler^  m  respect  ot  the  premises,  by  virtue  of 

special  da-        a  demise  of  them  to  him  from  Blacket ;  that  the  De- 
Se^  waUy'of  f^"^^°^s»  ^^  sheriff  of  Middlesex^  upon  the  complaint  of 

the  replevin 

bond)  the  expences  of  a  fruitless  action  against  the  pledges,  unless  he  gives  the 

sheriff  notice  of  his  intention  to  sue  them. 

Bomnan^ 
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Baamany  caused  the  same  goods  to  be  replevied  and  1825. 
delivered  to  Bowman ;  that  Baamian  at  the  next  county 
court  appeared  and  levied  his  plaint  against  the  Plaintiff 
for  taking  his  goods,  and  then  and  there  found  pledges, 
as  well  for  prosecuting  his  plaint  as  for  returning  the 
goods,  if  return  should  be  adjudged,  to  wit,  one  Joitah 
Harding  and  one  William  Adams  ;  that  the  plaint  was 
afterwards,  at  the  instance  of  the  Plaintiff,  removed  by 
re.  fa.  lo,  into  the  Kin^s  BencA,  where  Bowman  was 
nonsuited,  and  a  return  of  the  goods  was  awarded  to 
Plaintiff.  That  although  it  was  the  duty  of  the  Defend- 
ants before  making  delivery  of  the  distress  to  Bowman^  in 
pursuance  of  the  statute  in  such  case  made  and  provided, 
to  take  Grom  Bowman^  and  two  responsible  persons,  as 
sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, conditioned  for  prosecuting  the  suit  of  replevin 
with  efiect,  and  for  returning  them,  if  return  should  be 
adjudged ;  nevertheless,  the  Defendants  intending  to  in- . 
jure  the  said  John  Blacket^  and  to  deprive  him  of  the 
benefit  of  his  distress,  did  not,  before  making  deliverance 
of  the  goods,  take  a  bond  from  Bowman^  and  two  re- 
sponsible persons,  conditioned  as  aforesaid,  but  took  in 
the  name  of  the  Defendants,  as  such  sheriff  as  aforesaid, 
a  bond,  conditioned  as  aforesaid,  from  Bomnany  Hard-- 
ingy  and  Adamsy  when  Harding  and  AdamSy  at  that 
time,  and  ever  since,  were,  and  are  wholly  insufficient 
for  that  purpose,  and  the  goods  were  never  returned  to 
the  Plaintiff,  or  BUickety  nor  the  arrears  of  rent  paid, 
nor  the  judgment  in  replevin  in  any  way  satisfied.  By 
means  of  which  premises  the  Plaintiff  was  deprived  of 
the  goods,  and  of  the  benefit  of  the  distress,  and  of  the 
means  of  satisfying  the  arrears  of  rent  and  the  coats  and 
charges  by  him  expended  about  his  suit  in  that  behalf, 
and  about  endeavouring  to  obtain  a  return  of  the  goods ; 
and  was  also  obliged  to  lay  out  a  large  sum,  to  wit, 
200/.,  in  endeavouring  to  compel  Harding  and  Adams 

to 
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1825.  *  to  pay  him  the  value  of  the  goods  distrained.  Pl^ 
general  issue. 

At  the  trial  before  Best  C.  J.,  London  sittings  after 
Hilaty  term  last,  it  appeared,  that  Bowman  having  become 
bankrupt,  the  Plaintiff  took  an  assignment  of  the  reple- 
vin bond,  upon  which  he  issued  a  writ  against  Bamian 
and  the  two  sureties ;  but  being  unable  to  serve  jBow- 
monbr  Harding^  was  compelled  to  proceed  against  .^Idsms 
alone,  against  whom  he  obtained  judgment,  for  damages 
and  costs,  80/.  9&  ld.y  and  issued  Biji^fa^  to  which 
there  was  a  return  of  nulla  bona.  He  afterwards  ob- 
tained a  judgment  against  Harding^  for  damages  and 
costs,  82/.  Bs.  7d.y  and  issued  thereon  a  writ  oiJLfa.^  to 
which  there  was  also  a  return  of  nulla  bona. 

It  i^peared,  also,  that  both  Harding  and  AiamSf 
who  were  clearly  insufficient,  had  in  1820  been  dis- 
charged under  the  insolvent  debtor's  act,  paying  litde  or 
nothing  to  their  creditors ;  that  process  had  repeatedly 
issued  against  them,  and  that  the  sheriff's  officer  had 
given  Adamsy  who  had  a  previous  acquaintance  with 
Bowmanj  a  guinea  to  become  one  of  the  sureties  in  the 
bond. 

However,  under  the  authority  of  the  case  of  Exxms  v. 
Brander  (a),  and  the  direction  .of  the  Chief  Justice,  a 
verdict  was  taken  for  only  52/.  the  amount  of  the  penalty 
in  the  bond  executed  by  the  sureties,  with  leave  for  the 
Plaintiff,  to  move  to  increase  the  damages  to  the  amount 
of  the  loss  he  had  incurred  in  suing  the  sureties  to  no 
purpose. 

• 

WUde  Seijt.  having  accordingly  obtained  a  rule  nisi  to 
that  effect, 

Vaughan  Seijt,  who  shewed  cause,  relied  on  Evans 
v.  Brander^  and  the  11  Geo.  2.  c.  19.,  which  limits  the 

(fl)  2H.BL547- 

responsi- 
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Iresponsibility  of  the.sureties  to  double  the  tolue  of  the 
goods  distrained)  and  contended  that  the  Plaintiff. could 
not  be  placed  in  a  better  situation  than  if  he  had  ob- 
tained sufficient  pledges,  who  could  have  been  called  on   ^^i^^i7» 
to  pay  no  more  than  the  amount  of  the  bond. 

Wilde,  in  support  of  his  rule,  admitted  the  principle 
laid  down  in  Evans  v.  Brander,  that  the  Plaintiff  wa9 
endtled  to  no  more  in  this  action  than  he  could  have 
obtained  against  good  sureties;  but  he  contended  that 
if  the  sureties  had  been  good,  the  Plaintiff  would  have 
recovered  from  them  the  costs  of  his  action  against 
them,  which  he  was,  therefore,  equally  entitled  to  claim 
against  the  sheriff,  if  the  sureties  were  insufficient  to 
pay  either  debt  or  costs.  He  observed  that  Evans  v. 
Brander,  which  confirmed  the  case  of  Yea  v.  Letk' 
bridge  (a),  was  decided  upon  a  compromise,  and  without 
argument,  while  Concannan  v.  Lethbridge  (J>\  which  over- 
ruled Yea  V.  Lethbridge^  was  decided  on  solemn  argu«* 
ment. 

Tlie  Court  here  intimated  that  the  sheriff  oi^ht  to 
have  received  notice  of  the  .actions  against  the  sureties. 

To  which  it  was  answered,  that  the  demanding  an 
assignment  of  the  replevin  bond  was  an  express  notice 
that  the  assignee  proposed  to  put  it*in  suit,  and  the  she* 
riff  could  not  say  that  costs  had  been  wantonly  in- 
curred by  the  assignee  in  suing  sureties  whom  he  knew 
to  be  insufficient,  since  the  sheri£^  by  resisting  this  action 
and  going  down  to  trial,  undertook  to  shew  that  they 
were  sufficient. 

Best  C.  J.  The  case  of  Evans  v.  Brander,  which  h«s 
confirmed  that  of  Yea  v.  Lethbridge,  has  decided,  as  a 
general  principle,  that  in  an  action  against  the  sheriff  for 

taking 


60 


CASES  IN  EASTER  TERM 


1825. 


Baker 

v. 
GAttRATti 


taking  insufficient  sureties,  no  more  can  be  recovered 
against  him  than  the  party  could  have  recovered  against 
sufficient  sureties.  We  think  the  case  of  Evdns  v. 
Brander  rightly  decided ;  but  the  question  in  that  case 
arose  on  the  subject  of  costs  in  the  replevin,  whereas  in 
the  present  it  arises  on  the  subject  of  expences,  which 
have  been  incurred  in  suing  the  insufficient  sureties. 
Gises  may  occur  in  which  the  party  injured  may  be 
entitled  to  recover  such  costs,  but  he  is  not  entitled  here, 
because  he  has  given  no  notice  to  the  sheriiF  that  he  in<« 
tended  to  sue  the  pledges.  Had  the  sherifiF  received  such 
tiotice,  he  might  have  prevented  the  expence  of  the  action^ 
by  paying  all  he  was  liable  to  pay  under  the  sureties'  bond. 
It  has  been  said,  that  the  assignment  of  the  bond  can- 
not but  operate  as  such  a  notice ;  but  this  is  not  so^  be^ 
cause  the  sureties  might  be  solvent  at  the  time  of  their 
executing  the  bond,  and  of  the  assignment,  and  might 
become  insolvent  before  the  assignee  commenced  his 
suit.  In  point  of  justice,  the  sheriiF  has  a  right  to  be 
furnished  with  an  opportunity  of  preventing  all  the  ex- 
pence  with  which  it  is  now  sought  to  charge  him.  If  a 
man  becomes  surety  for  a  debtor,  the  creditor,  in  case 
the  debtor  fails,  may  recover  the  debt  against  the  surety, 
but  not  the  costs  of  a  fruitless  suit  against  the  debtor, 
unless  he  gave  notice  of  his  intention  to  sue.  The  she- 
riff stands  in  the  same  situation,  and  has  equally  a  right 
to  notice :  if  there  is  any  distinction,  it  is  that  the  sheriff 
being  a  public  officer,  and  often  placed  in  situations  of 
great  difficulty,  is  entitled  to  more  protection  than  an  or- 
dinary individual.  He  has  received  no  notice  in  this 
case,  and,  therefore,  the  Plaintiff's  rule  must  be  dis- 
chargedi 


Park  J.  The  decision  in  Eoans  v.  Brander  is  un-* 
doubtedly  correct ;  but  this  case  is  distinguished,  as  the 
expences  sought  to  be  recovered  are  not  the  expences 

of 
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sureties.     This  is  a  serious  questioil  for  the  sheriff)  and  ^^  - 

he  is,  at  all  events,   entitled  to  notice  of  the  action  ^ 

against  the  sureties,  to  enable  him  to  pay  the  amount  of  Oabratt« 
the  bond,  if  he  thinks  fit  to  do  so. 

Bi7RROU6H  J.  The  sheriff  ought  to  have  had  notice 
of  the  actions  against  the  sureties,  and  the  declaration 
against  him  ought  to  have  averred  it.  He  might  per- 
haps have  come  in,  and  defended  in  the  name  of  the 
sureties,  or  have  paid  the  amount  of  the  bond,  but  as 
he  hiis  had  po  such  opportunity,  this  rule  xpust  be  dis- 
charged. 

Gaseube  J.  The  want  of  notice  prevents  us  from 
making  this  rule  absolute.  If  the  Plaintiff  proceeds 
against  the  sureties  without  enquiry  as  to  their  ability  to 
pay  costs,  and  without  notice  to  the  sheriii^  he  must  pro-  . 
ceed  at  his  own  peril.  Besides,  it  is  not  alleged  in  this 
declaration,  that  the  sheriff  took  the  sureties  knowing 
them  to  be  insufficient* 

Rule  discharged. 


Elliott  v^  Hardt.  M0jiu 

nPHIS  was  an  action  of  replevin  for  taking  two  cows  In  replevin, 

in  a  certain  common  called  Altvtcick  Moor  otherwise  *^^!"7  ^"^ 

miulein  re- 

Aydon  Forest.  tpect  of  a  right 

of  coromon 

claimed  by  the  corponition  of  Alnwick  under  a  grant  irom  the  De  Feici^ 

The  Plaintiff  pleaded  that  the  corporation  had  been  accustomed  to  appoint  a 

reaionahle  number  of  herds  foFy  among  other  thingSf  superintending  the  common 

and  beasts  on  it,  and  also  to  appoint,  for  the  pains  of  each  herd,  a  reasonable  and 

proper  number  of  stints  of  each  such  herd,  to  be  depastured  upon  the  f^ymmcii  \ 

Held,  sufficient  after  verdict 

.       The 
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The  taking  was  justified  by  Hardy^  under  the  follow- 
ing avowry  (among  many  others  to  the  same  effect:) 
**  Because  the  town  or  borough  of  ALnmckj  in  the  county 
of  Northumberland^  is  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  been  an  antient 
town  or  borough,  in  which  there  is,  and  for  all  the  time 
aforesaid,  whereof  the  memory  of  man  is  not  to  the 
contrary,  hath  been  a  body  politic  and  corporate, 
known  by  divers  names  of  incorporation,  and  amongst 
others,  by  the  name  of  the  burgesses  of  Alrwoick ;  and 
the  said  town  or  borough  is,  and  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been 
situated  within  a  certain  manor  or  barony  called  the  manor 
or  barony  o(  Alnwick  j  and  the  said  place  in  which,  &c.,  is, 
and  at  the  said  time  when,  &c«  was,  and  from  time  where- 
of the  memory  of  man  is  not  to  the  contrary,  hath  been 
a  large  tract  of  land,  common,  or  waste  ground,  and  the 
same  lies  witliin,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hath  been,  und  is  parcel  of 
the  said  manor  or  barony,  and  William  de  Vesci  being 
lord  of  the  said  manor  or  barony,  and  being  seiaed  of 
the  said  place  in  which,  &c.,  in  his  demesne,  as  of  fee^ 
long  before  the  time  when,  &c.,  to  wit,  in  the  reign  of 
Hen.  2.,  gave  and  granted,  in  and  by  his  certain  instru- 
ment in  writing  (the  date  whereof  is  unknown  to  the  said 
Defendant),  to  the  burgesses  of  the  said  town  or  barony 
of  Alnwick^  common  of  pasture  in  the  said  place,  in 
which,  &c. ;  and  by  subsequent  grants  of  certain  suc- 
ceeding lords  of  the  said  manor  or  barony,  the  said  grant 
of  the  said  William  de  Vesci  was  confirmed  by  them  to 
the  said  burgesses  for  ever;  to  wit,  by  a  certain  grant  in 
writing,  made  long  before  the  said  time,  when,  &c.,  (the 
date  whereof  is  unknown  to  the  said  Defendant,)  of 
WiUiam  de  Vesci j  son  and  heir  of  Lord  Eustace  de  Vesci, 
and  grandson  of  the  first-named  William  de  Vesci ;  and 
by  a  certaiji  other  grant,  in  writing,  of  William  de  Vesci, 

brother 
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brother  and  heir  of  John  de  Vescif  and  son  of  the  last 
named  William  de  Vesci,  bearing  date  long  before  the 
said  time,  when,  &c.,  to  wit,  on  the  Sunday  after  the 
feast  of  St*  Michael,  in  the  year  of  our  Lord  1290 :  and 
the  said  body  corporate,  ever  since  the  making  of  the 
said  first*mentioned  grant,  and  at  and  long  before  the 
said  time,  when,  &c.,  have  had,  and  have  used  and 
been  accustomed  to  have,  and  of  right  ought  to  have 
had,  and  still  of  right  ought  to  have,  by  virtue  of  such 
grajits  for  each  of  the  several  burgesses  of  the  said  town 
or  borough  otMnwickj  inhabiting  therein,  common  of  pas* 
ture  in  and  upon  the  said  place  in  which,  &c.  And  the 
said  Defendant  in  fact  saith  that  long  before  the  time 
when,  &c.,  to  wit,  on  the  24th  day  o(  April,  in  the  year 
of  our  Lord  1823,  &c.,  he  became  and  continually  from 
thence^  and  until,  and  at,  and  after  the  said  time  when,  &c., 
was,  and  hath  been,  and  still  is  one  of  the  burgesses  of 
the  said  town  or  borough  of  Alnwick,  and  at  the  said  time 
when,  &C.,  inhabited,  and  still  doth  inhabit  therein,  and 
was  at  and  during  all  the  time  aforesaid,  and  still  is,  enti- 
tled to  common  of  pasture,  as  aforesaid,  in  the  said  place 
in  which,  &c. :  and  because  the  said  two  cows,  in  the  said 
declaration  mentioned,  were  at  the  time  when,  &c.,  de- 
pasturing and  destroying  the  grass  then  there  growing 
and  being,  and  doing  damage  to  the  said  Defendant,  so 
that  he  the  said  Defendant  could  not  have  and  enjoy  the 
aforesaid  common  of  pasture  there  in  so  large  and 
ample  a  manner  as  he  then  and  there  ought  to  have  had 
and  enjoyed  the  same,  he  well  avows  the  taking  of  the 
said  two  cows  in  the  said  place,  in  which,  &c.,  and 
justly,  &&,  as  and  for  a  distress  for  the  said  damage^  so 
by  them  there  done  and  doing,  as  aforesaid ;  and  this 
he  the  said  Defendant  is  ready  to  verify ;  wherefore  he 
prays  judgment,  and  a  return  of  the  saidcattle,  together 
with  his  damages,  &c.,  according  to  the  form  of  the 

statute 
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statute  in  such  case  made  and  provided  to  be  adjudged 
to  him,"  &c, 

To  this  avowry  the  Plaintiff  pleaded,  among  other 
pleas,  the  following:  That  from  time  whereof  the  me* 
mory  of  man  is  not  to  the  contrary,  hitherto,  the  said 
body  politic  and  corporate,  in  the  said  avowry  mentioned, 
hath  consisted  o^  amongst  other  persons,  divers,  to 
wit,  four  chamberlains,  and  twenty-four  common  coun- 
cilmen,  being  burgesses  of  the  said  town  or  borough,  in 
the  said  avowry  mentioned ;  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hitherto,  such 
common  councilmen,  and  chamberlains,  or  the  greater 
part  of  them,  being  in  common  council  assembled,  have 
appointed,  and  have  been  used  and  accustomed  to  ap- 
point, and  of  right  ought  to  have  appointed,  and  still  of 
right  ought  to  appoint,  a  reasonable  and  'proper  number 
of  herds,  for  [amongst  other  thingt)  the  herding,  tend- 
ing, and  taking  care  of  the  cattle  put  upon  the  said  place 
in  which,  &c.,  under,  and  by  virtue,  and  in  the  exercise 
of  such  right  of  common,  as  in  the  said  avowry  is  men- 
tioned :  and  also  for  and  during  all  that  time  have  ap- 
pointed, and  of  right  ought  to  have  appointed,  and  still 
of  right  ought  to  appoint,  for  the  pains  and  trouble  of 
each  such  herd,  a  reasonable  and  proper  number  of 
stints,  of  each  oTsuch  herds,  as  last  aforesaid,  to  be  de- 
pastured in  and  upon  the  said  place  in  which,  &c. ;  and 
that  for  and  during  all  the  time  aforesaid,  the  said  last- 
mentioned  body  politic  and  corporate  hath  had  and 
used,  and  been  accustomed  to  have  and  use,  and  of 
right  ought  to  have  had  and  used,  and  still  of  right 
ought  to  have  and  use,  for  each  of  such  herds  as  last 
aforesaid,  common  of  pasture  in  and  upon  the  said 
place  in  which,  &c.,  for  such  and  so  many  stints  as  were 
so  appointed  as  aforesaid,  of  each  of  such  herds  as  last 
aforesaid.  Upon  which  plea  a  verdict  was  found  for  the 
Plaintiff. 

The 
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The  sa&dftncy  of  tbk  plaa  ivstt  argued  twice^  {^ 
io  Hilary^  and  after  an  alteBBtion  in  llie  ^ntiy  «f  tiw 
▼erdicts,  again,  in  the  pceaent  temi,)  upon  a  rale  msif 
vhidiwas  oUatnedoii  thefiart^ifiheavovantsto  eatar 
vgp  ju(%mfiBt  Ibr  them,  non  cbatante  veredicto,  or  die 
ground  that  the  plea  was  not  sufficiently  certaiflu  WUie 
and  Taddjf  Seijts.  for  the  Pkintiir;  and  Pdl  and  Cross 
Serjts.  finr  the  Defendant. 


18M. 


V. 

Haust* 


Aigument  for  the  plaintiff.  The  objection  which  iiaa 
been  made  to  these  pleas  is,  diat  ihene  is  nothing  in 
them  bj  which  it  can  be  ascertained  wiiat  is  a  reasonable 
number  of  herda^  and  what  a  reasonable  nuoiber  <af 
stints ;  >but  after  verdict  the  abjection  comes  too  iate, 
snppomn^  even,  that  it  was  one  ivdbich  ought  Itane  beoi 
suocessfiilly  urged  on  demurrer.  A  nrerdict  will  cuse 
the  omissfton  of  the  ii^portant  allegation  of  IcTancy  and 
coodiancy,  Cieadk  v.  MiUer  (a),  cr  of  a  custom,  SidUes 
T.  MelUm  {b) ;  and  it  may  <be  psesumed  the  jury  have  as- 
certained what  was  a  reasonable  number  of  iherds  and 
stints.  In  strict  pleading  liowever,  there  is  nothing  nn* 
oestain  in  .the  word  '**  reasonable,''  thus  applied,  in  the 
common  <count  for  goods  sold,  the  Blaimtiff  declares  tiiat 
the  Defendant  was  indebted  to  him,  as  mudi  as  the 
goods  were  reasonabfy  worth :  when  a  parcener  claims 
her  share  in  an  estate,  though  it  is  Jcnown  what  the 
amount  of  the  share  is,  the  writ  is  de  ratUmabUi  parte : 
Copyhold  fines  moat  be  reasonabk ;  and  in  MetaUd^  559. 
there  is  a  writ  for  reasontMe  estovers.  In  jibbpt  t. 
Weekfy  (r),  a  custom  was  pleaded  <to  dance  in  a  close 
at  oUitines  of  the  year;  and  wbenitwas  (d>jeoteJl  iliMt 
tiUs  was  MMCBSoppbl^  laa  it  would  adaut  of  ^Jbm^ 
hag  vAsen  ibe  ibbse  iwas  bad  tdoMO  frr  im^  tbat  fdaa 
WBS  isiitm  mffioieat  after  oerdiot    So  in  SHok  9. 


(a)  1X^9.196. 

4fii  t£tfv.  M^« 

(r)  t  Lev.  lit* 

yms.  III. 

F 
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IlfnDling{a)   in   a    plea  to   have  games  at  seasonable 
times  of  the  year,  it  was,  after  verdict,  holden  not  neces- 
sary to  have  shewn  what  were  seasonable  times.     In  all 
such  cases,  what  is  reasonable  or  seasonable  is  a  question 
for  the  jury  to  determine.     But  on  the  present  plea,  the 
measure  is  suiRciently  ascertained,  even,  for  demurrer. 
The  measure  for  the  catde  is  actertained  by  levancy  and 
couchancy ;  the  herd  is  to  have  his  reasonable  reward  for 
attending  the  catde,  and  that  reward  must  be  according 
to  the  measure  of  the  cattle.     The  measure  for  the  cor* 
poration  cattle  will  also  be  the  measure  for  the  herd  cat- 
tle. '   Then  it  is  not  competent  to  the  avowants  to  raise 
this  objection,  whoever  else  might  raise  it.     Taking  this 
avowry  and  the  plea  together,  it  appears  that  the  original 
grant  of  common,  was  to  the  corporation  for  the  benefit 
of  the  burgesses  and  servants  to  be  appointed  by  them  ; 
they,   therefore,    cannot  contest  their  servants'   right, 
which  is,  indeed,  parcel  of  their  own,  parcel  of  the  same 
grant.     This  is  not  a  power  to  the  corporation  to  assign 
over  a  right  of  common,  but  a  grant  to  the  corporation 
and  its  servants :   as,  where  a  copyholder  prescribes  for 
common  in  the  manor  of  another ;  he  prescribes  in  the 
lord,  and  the  lord  claims  for  himself  and  his  tenants.    If 
the  avowants  say  the  original  grant  was  bad,  they  have 
no  tide  to  distrain ;  if  it  was  good,  the  plaintiff's  right  is 
the  same  as  the  javowants. 


Argument  for  the  avowants.  The  pleas  set  out  a 
void  prescription  which  no  verdict  can  cure.  The  quan- 
tity of  land  and  cattle  to  be  superintended  being  certain, 
there  is  no  excuse  for  leaving  in  uncertainty  tlie  number 
of  herds  to  superintend.  Besides,  the  functions  of  the 
herds  are  nowhere  ascertained :  superintending  the  land 
and  cattle,  might  have  formed  but  a  small  portion  of 


(a)  tir.JS/.  394. 


thffiD, 
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them,  for  they,  are  appointed  to  do  this  «  among  other 
Mngsj''  and  what  the  other  things  were,  nowhere  ap- 
pears ;  they  might  have  been  to  support  the  interests  of 
the  corporation  at  an  election,  or  any  other  object  equally 
unconnected  with  the  land.     Then  it  does  not  appear 
to  have  been  lea  to  the  jury  to  findj  nor  have  they  found 
what  was  a  reasonable  number  of  herds  or  stints ;  and 
the  kind  of  common  claimed  for  these  herds,  is  of  a  spe- 
cies new  to  the  law :  a  right  of  common  in  gross, for  an 

indefinite  number  of  persons,  —  for  an  indefinite  number 
of  cattle,— without  any  allegation  whose  cattle  they  are  to 
be,  —  or  whether  commonable  or  not,  —  or  of  the  times 
of  the  year  at  which  they  are  to  be  turned  on,  —  or  any 
other  qualification.  According  to  Mellar  v.  Spateman  (a), 
a  plea  of  common  sans  nombre  cannot  be  supported  for  the 
inhabitants  of  a  town.  This  is  in  effect  such  a  plea,  and 
equally  uncertain,  though  it  does  not  in  terms,  claim  a 
right  to  that  extent. 

Best  C.  J.  The  principal  objection  which  has  been 
urged  against  these  pleas,  is,  that  the  right  of  the  herds 
has  not  been  alleged  with  sufficient  certainty.  However 
it  is  not  necessary  for  us  to  determine  whether  or  not  this 
right  has  been  alleged  with  sufficient  certainty  to  withstand 
the  scrutiny  of  a  special  demurrer,  because  the  objection 
is  9iade  after  verdict  But  by  analogy  to  the  instances 
which  have  been  put  on  the  part  of  the  Plaintiff,  the 
all^ation  appears  to  be  sufficient,  and  it  could  not  easily 
have  been  made  with  greater  certainty ;  because  the  rea- 
sonableness of  the  number  of  herds  must  vary  from  time 
to  time^  must  depend  on  the  number  of  cattle  the  com- 
mon can  bear  in  anyone  year,  and  no  greater  certainty  has 
been  required  in  the  various  instances  cited.  Thus  in  a 
claim  by  one  of  three  parceners  she  is  not  bound  to  de- 
mand a  third  part,  but  her  reasonable  part  of  the  pro- 
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Hardt. 


(a)  X  Saund.  346  e.  per  Keijage  J. 
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perty.  If  that  mode  of  pleading  be  sufBcient  for  parceners, 
h  ought  surely  to  be  sufficient  for  these  herds.  Again, 
where  a  custom  is  pleaded  to  exist  at  all  seasonable  times 
of  the  year,  a  jury  may  find  what  are  the  seasoYiable  times. 
So  that  it  is  probable  this  objection  would  not  have  been 
susUdned  on  demurrer.  Then  comes  the  question  as  to 
the  validity  of  the  custom  itself;  and  in  considering  this, 
die  avowry  and  the  plea  have  been  properly  connected 
by  die  counsel  for  the  Plaintiff.  If  the  custom  as  it  ap- 
peal's on  the  face  of  both,  is  consbtent  with  reason  and 
justice^  and  has  subsisted  time  out  of  mind,  it  cannot 
iiowbe  impugned.  In  this  avowry  the  corporation  state 
a  grant,  the  existence  of  which  the  Plaintiff  admits  in  his 
plea,  but  he  says,  in  effect,  t  must  add  something  to  that 
statement  When  the  grant  was  first  proposed,  die 
burgesses  of  Atntoick  may  easily  be  imagined  to  have 
toid,  such  a  grant  will  be  useless  to  us,  unless  we  have 
herds  to  superintend  our  cattle^  and  as  we  hftve  no  mean) 
of  paying  for  their  service,  the  remuneration  must  be,  by 
allowing  them,  under  the  same  grant,  certain  stints,  < .  e^ 
a  right  to  feed  a  certain  number  of  cattde  on  the  same  land. 
There  is  nothing  unreasonable  in  such  a  supposition,  or 
such  a  grant ;  and  if  the  grant  were  of  diis  nature,  whidh 
is  now  determined  by  tlie  verdict  of  the  jury,  it  is  a  grant 
to  the  lierds  as  well  as  to  the  burgesses,  and  there  re- 
mains no  foundation  for  the  objection  that  what  the 
PIainUf&  claim,  is  an  assignment  of  a  right  of  common 
existing  in  die  burgesses  only.  It  is  true  that  sucli  a 
rig*ht  cannot  be  assigned,  *but  there  is  no  rule  of  few 
which  prohibits  a  grant  sucb  as  that  which  is  here 
pleaded. 


Park  J.  I  think  this  case  is  concluded  by  die  ver- 
dict, though  I  do  not  think  it  clear  that  the  plea  could 
have  been  sustained  upon  special  demurrer. 


BURROUGH 
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BubroughJ.  We  majr  intend  tbat  the  grants  to 
these  burgesses  and  their  herds  were  contemporaneous* 
De  Vesci  gives  a  right  of  comipon  to  the  burgesses  of 
Mnmcky  and  at  the  same  time,  he  says,  you  shall  have 
herds  to  superintend  your  cattle,  and  pay  them  by  a 
participation  in  the  use  of  the  common.  There  is  nothing 
unreasonable  or  illegal  in  that ;  and  as  to  the  alleged 
uncertainty  in  pleading  that  the  burgesses  were  to  ap- 
point a  reasonable  number  of  herds,  it  is  precisely  what 
the  plea  ought  to  state,  because  the  number  ought  to 
vary  according  to  times  and  circumstances.  The  verdict 
which  has  been  found  is  consistent  with  sense  and  jus- 
tice; and  the  rule  for  a  judgment,  non  obstante^  must  be 
discharged. 


\S2&. 


Gas£L££  J.  The  right  which  has  been  pleaded 
stands  on  prescription,  and  it  does  not  appear  but  that 
both  grants  might  have  been  made  at  the  same  moment 
Whether  the  pleas  would  have  been  su£Scient  on  special 
demurrer,  it  is  not  necessary  now  to  decide,  neither  is  it 
necessary  to  notice  the  objection  that  the  times  at  which 
the  right  is  to  be  exercised,  have  not  been  stated,  be- 
cause that  was  a  point  which  the  jury  were  competent  to 
ascertain.  There  is  nothing  illegal  in  a  grant  of  com- 
mon to  the  burgesses,  with  a  concurrent  grant  to  the 
herds  who  might  be  necessary  to  superintend  the  com- 
mon. It  has  been  urged  that  the  grant  is  bad  in  the 
present  instance,  because  it  amounts  to  a  grant  sans 
nombre ;  but  this  is  not  so ;  for  the  nomination  of  the 
herds  is  entrusted  to  a  select  body,  and  it  is  not  to  be 
presumed  that  they  will  appoint  more  than  a  reasonable 
number;  if  they  had  done  so,  it  might  have  been  pleaded; 
if  any  of  the  numerous  allegations  in  the  plea  are  un- 
true, they  might  have  been  traversed:  but  in  finding. 
that  the  herds  were  accustomed  to  have  their  stints,  the 

F  3  jury 
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jury  have  in  e£Pect  found  all  the  other  allegations.  There 
is  no  ground  for  the  Court  to  interfere,  and  the  rule 
which  has  been  obtained  by  the  avowants  must  be 

Discharged. 


May  Vl^ 


Hellings  v.  Jones. 


An  attorney 
who  stays 
proceedings 
upon  an  un- 
dertaking to 
pay  costs,  is 
bound  to  fuU 
fil  his  engage* 
inent,a]though 
his  client  dies 
before  bail  is 
put  in. 


'^KHE  Defendant's  attorney  in  this  cause,  soon  after  the 
writ  was  sued  out,  applied  to  stay  proceedings,  and 
entered  into  an  undertaking  to  pay  the  costs,  but  before 
the  iime  for  putting  ui  bail  arrived,  the  Defendant  died 
insolvent,  when  the  attorney  thinking  himself  exonerated, 
refused  to  fulfil  his  engagement 

PdX  Serjt.  having  obtained  a  rule  nisi^  calling  on  him 
to  do  so. 


Wilde  Serjt.  who  shewed  cause,  contended  that  the 
death  of  the  party  discharged  the  attorney  from  his  un- 
dertaking.    And  the 

Prothonotary  saying  there  was  no  settled  practice  on 
the  subject,  the  Court  took  time  to  enquire. 

Best  C.  J.  now  said,  that  upon  enquiry  they  found 
there  was  no  settled  practice ;  but  they  thought  the  at- 
torney bound  to  fulfil  his  engagement,  after  such  an 
admission  of  the  Plaintiff's  claim. 

Rule  absolute. 


Williams  and  Others  v.  Rawlinson.  ^^j  ". 


ONE   ThrelfaU  having  a  banking  account  with  the  7\  having  a 
Plaintifl&,  bankers  in  Londxm,  and  being  indebted  ^l^ 
to  them  on  that  account  109247/-  95.  \d.j  under  a  balance  Plalntiffiiy  on 
struck  in  Jamiaiy  1822,  the  Defendant  and  others  then  ?^^*^  ^®  ^" 
executed  to  the  Plainti£&  a  bond  on  a  9/.  stamp,  in  the  them  io»ooo/. 
penal  sum  of  10,000/.,  the  recital  to  the  condition  of  ini8»»,De- 
which  bond  stated,  that  the  said  John  ThrelfaU  had  for  ^l^iu^ 
some  time  past  had  a  banking  account  with  the  obligees ;  bond,  condi- 
tbat  the  Defendant  and  others  had  agreed  to  join  Threl-  ^^^^^J^.  *?" 
fall  in  the  above  bond,  for  the  purposes  and  on  the  con-  for  any  sums 
ditions  thereunder  written ;  and  that  it  had  been  ex-  which  for  tea 
pressly  agr^  between  the  above  parties,   that  such  J^j  ad- 
bond  should  not  in  anywise  prejudice  or  affect  a  certain  vance  on  billi» 
bond  bearing  date  the  29th  day  of  Naoember  1817,  which  ^'  iT^^* 
was  executed  and  given  by  the  said  John  'Fhrelfall  and  time  to  time 
others  to  the  above  obligees,  and  their  late  partner  WiU  ^^^^  o^  them 
Uam  Mqffatty  the  younger ;  but  that  all  rights  and  re-  ^y^  ^^  diSr^ 
medies  under  or  by  virtue  thereof,  should  remain  in  house,  and  all 

fall  force  and  effect ;  ^^^^'^^  *f  • 

not  exceeduiff 
And  the  condition  was,  that  if  ThrelfaU^  his  heirs,  ex-  5000/.  in  the 

ecutors,  or  administrators,  should  from  time  to  time  and  whole.  It  was 
at  all  times  thereafter  reimburse  to  the  obligees  or  the  thishond* 

should  not 
affect  a  prior  security  given  to  PlaintifTs  by  T.  in  1817  $  but  no  notice  was  given 
to  Defendant  by  FlaiotiflTs  that  T.  was  indebted  to  them  10,000/.  at  the  time  the 
Defendant  executed  his  bond  ;  7\,  however,  saw  the  accounts  every  fortnight,  and 
received  the  vouchers  half-yearly. 

At  the  close  of  his  account,  T.  was  indebted  to  the  Pluntifis'  more  than  10,000/., 
but  subsequently  to  the  executing  of  the  Defendant's  bond  he  had  paid  into  the 
Plaintiff '•  bank  more  than  5000/* : 

Held,  that  the  Defendant  was  liable  to  the  extent  of  5000/.  , 
Held,  also,  that  the  Defendant's  bond  did  not  require  a  15/.  stamp. 

F  4  survivor 
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laXS.       survivor  of  them,  and  every  other  person  who  should 
mZT^'^     become  partner  with  them  in  the  banking  business,  their 
^.  executors  or  administrators,  all  and  every  sum  and  sums 

Rawld^son*  of  money,  which  the  obligees  or  the  survivor  of  them, 
or  any  partner  in  their  banking-house,  should  within 
ten  years  thereof  advance  or  pa}^,  or  be  liable  to  advance 
er  pay  on  aecount  of  accepting,  indorsing,  di«vouDting» 
paying,  or  satisfying  any  btU  or  bUts  of  exchange,  drafts, 
notes,  ord^s,  or  other  engagements  whatsoever,  that 
the  said  ThrelfaU  should  from  time  to  Ume  draw  or 
cause  to  be  drawn  on  them,  or  make  payable  at  their 
banking^ieirse ;  and  also  flH  other  ssaas  of  money  which 
Ae  obligees  or  the  survivor  of  them,  or  any  partner  in 
fbeir  banking  business,  shoold  hfy  <mt  or  advance  or  be- 
ccMBe  liable  to  pay  on  the  cre^t  of  ThrelfaU  or  on  his  ao^ 
count,  and  all  s«ch  charges  and  allowances  for  advancing 
a»d  paying  such  biit  or  tntls^  drafts,  notes,  acceptances, 
advances^  payments,  engagements,  and  aceommodations, 
not  exceeding  the  sum  of  5000/.  in  the  whole,  together 
with  interest  for  such  sum  and  sums  of  money  as  they 
or  any  of  them  shonid  at  any  time  within  the  period 
aforesud  be  in  advance  on  account  of  TArdfidly  as  is 
vtsusl^  charged  by  bankers  in  such  and  the  like  cases  $ 
and  should  from  time  to  time  and  at  all  tiroes  witkni  the 
period,  and  to  the  amount  aforesaid,  indemBify  the  obU* 
gees  or  the  survivor  of  them,  or  any  partner  in  their 
banking  business,  from  alt  actions,  soils,  losses,  coats, 
charges^  npences,  and  demands  which  should  be  oeca^ 
sioned  by  their  accepting,  indorsing,  discounting,  pay- 
ing, &c  for  ThrelfaU  as  aforesaid,  then  the  bond  was 
to-  be  void« 

In  an  action  on  this  bond,  the  breach  of  condition 
suggested,  wac^  that  after  the  making  of  the  bond  in  Ja-^ 
nuary  1822,  and  before  the  commencement  of  this  suit, 
the  Plaintii&  had  advanced  and  paid,  and  were  liable  to 

advance 
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adTBDoe  aod  pay  a  large  sum,  to  wit^  20,000l.  for  ac-        1S25* 
cep&ig,  indorsiug,  discoonting,  payings  &c«  bills,  &e.     1^'  ^  "^  ^ 
which   ThrelfaU  during  the   time   last    aforesaid  had  ^^  ' 

dmwn  upon  and  made  payable  at  their  banking-house;  Rawj:,uuon« 
and  that  they  had  otherwise  laid  out  and  were  liable  to 
pay  on  the  credit  of  JTtrdfatt  other  sums  to  a  large 
amount,  to  wit,  the  amount  of  10,0002*,  and  that  the 
charges  and  allowances  upon  such  payments,  &c«  at 
die  rate  usually  chaif^ed  by  bankers,  amounted  to  a 
fitrther  large  sum,  to  wit,  5000/. ;  that  the  several  sums 
so  advanced  and  paid^  and  the  charges  upon  tbem„ 
amounted  to  a  large  sum,  exceeding  the  sum  of  5000A> 
to  wit,  to  35,0002.,  of  which  premises  Threlfall  had 
notice,  and  yet  neither  he^  the  Defendant,  nor  the  other 
obligors,  had  reimbursed  the  Plaintii!s  the  5000/. 

At  the  trial  before  Best  C.  J.,  GuUdhall  sittings  after 
Hilary  term  last,  it  appeared  that  subsequently  to  the 
execution  of  the  bond  in  1S22,  the  Plaintiffs  had  con- 
tinued their  advances  to  ThrelfaU,  and  at  the  close  of 
the  account  afterwords,  upon  his  becoming  bankrupt,  he 
slood  indebted  to  them  10,732/.  125.  lid.  But  sub- 
sequently to  the  first  advances  to  the  extent  of  15,O00dL 
after  the  executicm  of  the  bond,  he  had  paid  into  the 
Plaintiff's  bank  more  than  the  sum  of  5000/. ;  and  it  did 
not  ^>pear  that  at  the  time  of  executing  the  bond  the 
Defendant  had  received  any  notice  that  Tkrel/aU  then 
owed  the  Plamtiff  10,247A  9s.  Id.  ThrelfaU^'  however, 
saw  the  accounts  every  fortnight,  received  the  vouchers 
half^yeariy,  and  knew  how  the  payments  were  applied. 

The  jury  found  a  verdict  for  the  Plaintiffs  for  3978/L 
( 1022/.  having  previously  been  paid  on  account),  subjea 
t»  a  molioD  to  be  made  to  this  Court  to  reduce  the 
anMMttt  to  4tMl.  &.  lOd.  (the  diflferenee  between  the  first 
habnce  above  mentioned  and  the  last),  if  the  Couvt 
should  think  fit. 


Cross 
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1825.  Cross  Seiju  accordingly  moved  for  a  rule  nisi  to  that 

ylT^TTT!     effect,  on  the  ground,  first,  that  if  this  bond  were  In- 

V.  tended  to  secure  successive  advances  of  5000/.  each,  to 

Rawlinson.  ail  unlimited  extent,  it  ought  to  have  had  a  25/.  stamji. 

Secondly,  that  however  the   law  might  be  as  between 

tlie  creditor  and  the  debtor,  yet,  as  between  the  creditor 

and  the    surety,   (who   was   ignorant   of  the  debt  of 

10,247/.  9s.  IcZ.  outstanding  at  the  time  of  his  executing 

the  bond),  and  according  to  the  true  construction  of  the* 

bond,  the  sums  paid  in  by  TArelfall  after  the  execution 

of  the  bond,  ouglit  to  be  applied,  first,  in  liquidating 

advances  made  also  after  the  execution  of  tlie  bond,  and 

not  to  the  preceding  debt  of  10,247/>  95.  Id.;  and  that 

the  bond  was  intended  to  cover  only  one  advance  of 

5000/. 

The  Cowl  said  there  was  nothing  in  the  first  objec- 
tion, but  granted  on  the  second  a  rule ;  against  which 

Wilde  Serjt«  now  shewed  cause,  and  referred  to  Clay" 
UnCs  case  (a),  Brooke  v.  Enderby  (5),  and  Bodenham  v. 
Purchase  {c\  to  shew  that  either  the  creditor  or  the 
debtor  must  have  applied  the  sums  paid  after  the  exe- 
cution of  the  bond  to  the  liquidation  of  the  sums  ad- 
vanced after  that  time,  in  order  te  enable  the  surety  to 
say  that  they  had  been  so  applied ;  when  the  Court  , 
called  on 

Cross  to  support  his  rule.  He  urged,  that  the  prin- 
ciple with  respect  to  the  application  of  payment  by 
creditor  or  debtor  did  not  apply  to  this  case,  in  which 
the  chief  question  was,  what  was  the  intention  of  the 
Plaintiffs  and  Defendant  as  far  as  it  could  be  collected  on 
the  face  of  the  bond.     The  intention  was,  that  the  De- 

(a)  I  Merivalff  57*«'       (*)  %B.bfB.  to.         (e)  zB.^jI.  39. 

^  * 

fendant 
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feodant  should  give  security,  not  forapast,  but  tor  a        1825. 
future  account;  this  appeared  from  the  recital,  which     1^~  -  '  ^ 
referred  only  to  future  accounts,  and  which  expressly  ^. 

Stated  that  the  new  security  should  not  prejudice  the  RAWLDisoir. 
old  one  already  in  the  Plaintiff's  hands,  whence  it  must 
be  inferred  that  the  old  debt  was  to  be  covered  by  the 
old  security.     In  Bodenham  v.  Pttrchase^   the  intention 
to  secure  the  oM  balance  was  expressly  stated,  but  the 
banking  account  contemplated  by  these  parties,  was  an 
account  to  commence  from  the  time  of  executing  the 
bond ;  and  as  against  the  Defendant,  the  Plaintiff  had  no 
right  to  alter  that  mode  of  accountuig  without  the  De- 
fendant's consent.     The  Defendant,  too,  was  a  surety ; 
a  species  of  insurer,  in  whose  case  all  the  rules  of  in^ 
surance  apply,  and  if  there  be  any  misrepresentation  or 
any  concealment,  no  claim  can  be  made  against  him.     In 
Pidcock  V.  Bishop,  (K.  B.  Hilary  term  last,)  the  Plaintiff 
refused  to  supply  a  customer  with  certain  iron,  unless 
he  procured  the  guarantee  of  the  Defendant.     The  De- 
fendant having  given   his  guarantee,  the  Plaintiff,  in 
order  by  that  means  to  cover  an  old  debt  due  to  him 
from  the  customer,  charged  the  customer  for  the  iron, 
a  sum  far  beyond  the  regular  price ;  and  it  was  holden, 
that  this  contrivance  exonerated  the  Defendant  from  his 
guarantee :  in  the  present  case  it  no  where  appears  that 
the  Plaintiff  apprised  the  Defendants  of  the  fact,  that 
Tkrel/hU  was  already  10,247/.  9s.  Id,  in  their  debt,  and 
that  his  first  advances  must  be  applied  to  liquidate  that 
sum,  which,  if  they  had  done^  it  is  possible  the  De- 
fendant might  have  declined  to  enter  into  the  bond. 

Best  C.  J.  On  the  part  of  the  Defendant,  this  case 
has  been  put  on  the  only  ground  which  it  was  possible 
to  urge.  If  I  could  collect  on  the  face  of  the  bond,  that 
it  was  intended  that  the  various  sums  paid  in  to  the 
Plaintiff's  bank  by  Thre\fall,  subsequently  to  the  exe- 

^  cution 
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18^5.       eution  of  the  bond,  should  go  to  tl^e  new  ayccount*  the 
,V'  '    ~ '     Defendant  would  be  entitled  to  make  his  rule  absolujte, 
^  But  the  contrary  appears ;  and  it  was  impossible  for  the 

RAvtncsov.   Plaintiffs  to  have  entered  into  such  an  agreement^  for 
bad  they  done  so,  the  10,000/.  already  due  might  i^vec 
have  been  paid^  and  iu  the  absence  of  ai^  agreement 
touching  the  debts  to  which  the  subsequent  payments 
were  lo  be  affiled,  the  Plaintiff  had  a  right  to  apply 
them  first  in  discharge  of  the  earlier  amount.    The 
bond  reeites,  that  Threlfidl  had  had  a  banking  accoi^nt 
with  the  obligees^  and  that  the  Defendant  and  others 
had  agreed  to  join  Threlfidl  in  the  bond  for  the  par* 
poses  and  on  the  condiliona  therein  contained,  and  that 
it  had  been  agreed  that  the  bond  should  not  prejudice 
%  priiMr  bond  given  by  Tkrelfall  to  the  obligees;-^ 
These  words  are  not  very  dear^  but  I  cannot  collect 
from  them  any  agreement^  that  money  subsequently  re- 
ceived should  not  be  applied  in  discharge  of  the  prior 
debt*    When  the  money  was  paid»  nothing  was  said  as 
to  the  account  to  which  it  was  to  be  applied^  and  if  the 
two  accounts  were  blended,  the  course  of  business  is  to 
apply  the  payments  to  the  earlier;  that  is  the  principle 
laid  down  in  Clmf^on'a  ease^  and  confirmed  in  BodefiAam 
¥•  Purchase  /  bnt  here,  the  accounts  must  have  been 
blended,  for  the  Defendants  principal  agreed  to  such  an 
application  of  bis  payments ;  his  accounts  were  setded 
half  yearly,  and  he  must  have  seen  that  the  remittances 
subsequent  to  the  bond  had  be^n  applied  to  the  10>000/« 
If  80^  cadit  questio ;  for,  unless  by  distinct  agreement, 
the  surety  can  have  no  control  over  the  way  in  which 
the  principal  shall  make  his  payments,  and  no  such 
agreement  appears  on  the  face  of  the  bond.     The  case 
of  Pidcoek  v.  Bishop^  as  it  has  been  stated,  does  not 
apply  to  the  present,  for  the  whole  transaction  betweeu 
the  creditor  and  the  ddbtor  wa$  a  direct  firaud  upon  the 
surety,  and  there  is  no  pretence  for  imputing  fraud  to 
the  present  Plaintiffs.     It  has  been  argued,  that  the  De- 
fendant's 
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ftfndant'6  undertaking  is  analogous  to  afti  insarance;  a       ISQ5^ 
transaction,  in  which,  accordmg  to  Lord  Mansfield^     ^  '/^' 
there  most  always  be  uberrima  Jtdess  but  die  same  learned  v. 

person,  upon  the  occasion  in  which  he  established  that  ^^^vz^B^seif. 
position,  referred  also  to  the  ipaxim,  aliud  est  tacere^ 
aliud  celare.  But  there  has  been  nothing  like  an  im* 
proper  concealment  in  this  cause ;  it  might  hare  been 
pleaded,  if  there  had ;  lite  bond  was  expressly  given  &r 
the  conttnnance  of  an  old  banking  account,  and  it  is 
well  known  that  snch  accounts  are  not  carried  on  tifl 
the  old  balance  has  been  secured. 

TxMi  X  There  is  no  colour  "for  reducing  the  verdict 
which  has  been  given ;  if  the  defence  had  been  founded 
on  fraud  or  undue  concealment,  the  result  might  have 
heen  very  diilerent ;  and  in  Pidcock  v.  Bishop^  as  the 
case  has  been  stated  to  us,  the  decision  of  the  Court  must 
have  turned  on  the  fraud  practised  on  the  surety.  In 
the  present  instance  nothing  has  been  done  which  was 
not  warranted  by  the  course  of  business. 

BuRRoudH  J.  concurred. 

Gaselee  J.  I  feel  considerable  difficulty  in  this  case, 
and  am  not  prepared  to  say  that  the  judgment  tlie  Court 
is  pronouncing  is  altogether  satisfiurtory  to  me;  but  I 
can  find  no  authority  the  other  way,  and  therefore  con- 
cur in  the  decision  we  have  come  to.  The  bond  was  to 
run  for  ten  years.  Threlfall  was  to  commence  a  new 
account ;  and  it  is  not  clear  that  it  was  not  the  intention 
of  the  parties  that  all  sums  paid  in  by  him  subsequently 
should  i}e  oarried  to  that  account,  or  that  tbe  partners 
should  rely  on  the  old  securities  for  the  pa3rment  of  the 
told  account ;  'but  I  can  see  no  agreement  on  die  part  of 
the  hankers  to  let  the  payment  of  the  10,0002.  stand  by 
for  so  many  years ;  and  if  there  had  been  any  undue 
concealment  on  that  head,  it  might  have  been  pleaded. 

Had 
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Had  the  bond  clearly  stated  the  existence  of  the  former 
balance,  there  could  have  been  no  difficulty;  but  even 
^,  as  the  case  stands  at  present,  the  Defendants  rule  must 

Rawlinsoit.   be 

Disdiargedl 

Cross  then  moved  in  arrest  of  judgment,  that,  accord- 
ing to  the  terms  of  the  bond,  the  Plaintiff  were  not  to 
allow  Threlfall  to  be  more  than  5000/.  in  their  debt  at 
one  time;  whereas  it  was  averred  that  he  owed  them  a 
sum  exceeding  5000/.,  to  wit,  35,000/.  at  the  time  of  the 
action.  If  they  had  limited  their  credit  to  5000/.,  as 
the  Defendant  intended,  Threlfall  might  never  have  been 
involved  in  difficulty,  and  the  Defendant  never  have 
been  called  on.  He  might  have  known  enough  of 
Threlfall  to  be  willing  to  trust  him  with  a  limited  credit 
of  5000/.,  but  might  have  foreseen,  as  he  had  refused  to 
incur,  the  risk  of  a  more  extended  credit. 

But  the  Court  tliought  ther^  was  nothing  in  the  ob- 
jection, the  meaning  of  the  bond  being  clearly  that 
whatever  the  Plaintiffs  advanced,  the  Defendant  would 
contribute  5000/.  towards  indemnifying  them;  and 
Cross 

Took  nothing. 


May  13.  Pike  r.  Carter. 

Trespass  does   ^PHIS  was  an  action  of  trespass  w  et  armis  for  taking 

a^lJ^^Sir  *®  ™^"^y  ^^  ^"^  Plaintiff,  to  which  tlie  Defendant 

for  any  thing    pleaded  the  general  issue.     At  the  Summer  assizes  1 824, 
done  in  the 

dischaurge  of  his  duty»  unless  he  is  made  acquainted  with  all  the  circumstances  under 
which  he  is  called  on  to  act. 

for 
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Tor  the  county  of  Southampton^  a  verdict  was  found,  by        1825. 
consent^for  the  Plaintiff,  with  6/.  14.9.  6J.  damages,  sub-* 
ject  to  the  opinion  of  the  Court  upon  the  following  cf^e : 
The  Plaintiff  was  at  the  time  of  the  trespass  complained 
o^  and  still  is,  the  treasurer  of  a  friendly  society,  talleil 
**  The  General  Benefit  Society,"  holding  its  meetings  at 
PartseOj  within  the  borough  of  Portsmouth.     The  De- 
fendant was  a  magistrate  of  the  borough  of  Portsmouth* 
The  General  Union  Benefit  Society  was  instituted  in 
the  year  1818,  and  the  rulesofthe.society( which  were  to 
be  considered  as  part  of  the  case,  and  referred  to  if  ne- 
cessary) were   allowed  and  confirmed  at  the  general 
quarter  sessions  of  the  peace,  holden  in  and  for  the 
county  of  Southampton    at   fViftchestcr^    on    the    25th 
October  in  that  year. 

.  Among  these  rules  was  the  following :  ^^  In  order  to 
setde  any  case  in  dispute  between  this  society  and  any 
of  its  members,  their  executors,  administrators,  or  other 
person  or  persons  claiming  under  any  member  or  mem- 
bers relating  to  the  breach  of  any  of  the  clauses  of  these 
regulations,  or  the  widiholding  of  the  benefit,  or  expel-, 
ling  any  member  from  the  society,  or  any  other  account ; 
It  is  hereby  finally  agreed,  that  the  dissatisfied  party  or 
parties  shall  have  such  case  fairly  arbitrated,  upon  leav- 
ing notice  at  the  society-house  within  two  months  after 
such  dispute,  or  notice  of  expulsion,  if  such  dissatisfied 
party  or  parties  live  within  three  miles  from  the  society- 
house,  but  if  such  dissatisfied  party  or  parties  live  more 
than  three  miles  from  the  society-house,  then  within 
three  months  after  such  dispute,  or  notice  of  expulsion ; 
and  for  that  purpose  such  dissatisfied  party  or  parties 
shall  choose  three  persons  who  are  members  of  this  so- 
ciety^ and  the  .audit  or  general  committee  shall  choose 
three  oUier  members  of  this  society ;  and  the  six  mem- 
bers so  chosen,  or  the  tnajority  .of  them,  shall  appoint 
thre^  more  members  of  this  society,  which  pine  mem- 

bers 
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192S.       ^^"^  *^  appointed,  shall  act  as  arbitvatorB,  aad  sieet  fBtul 
^  ■'■■  V  » ^     oDDsider  (be  case  in  dispute  within  one  mondi  fcom  liie 
.    time  the  notice  of  sach  arbitration  was  so  left  at  the  fio- 
Carter,     cie^-house.     And  whatever  award,  order,  or  determin- 
ation^shali  be  made  by  Ae  said  ari>itrators,  or  the  major 
part  of  them,  shall  be  binding  and  conclusive  on  all  par- 
ties, and  shall  be  final  to  all  intents  and  purposes  without 
appeal,  or  being  subject  to  the  controul  of  two  or  more 
justices  •of  the  peace,  provided  such  an  awai^d  be  made 
in  writing  l)y  the  said  arbitrators,  or  the  major  part  of 
tbesn,  witlnn  one  boar  next  after  such  case  shall  be  de- 
termined*     Any  person  desiring  his  case  to  be  arbi- 
trated, shall  d^osit  in  die  hands  of  the  treasurer  1 0$.  6i2. ; 
and  in  ^case  -such  arbitration  shall  be  given  in  his  favour 
the  10s.  6cL  shall  be  returned,  and  the  expeoces  paid 
by  the  society,  Imt  If  the  case  is  decided  against  liim, 
the  escpenoe  shall  be  paid  from  the  deposit." 

InlB18  Z1b»iitfs;S!^irfl^«wa&  admitted  a  member  of  this 
sodety.  InSeptember  182S,  S^prog'gf,  who  then -had  been 
for  some  months  m  the  T^ceipt  of  relief  from  the  society^ 
applied  for  further  reliel^  which  wias  refused  on  theground 
of  an  alleged  violation  by  liim  of  cne  of  the  jndes  of  tiie 
soci^.  In  tsonsequence  <f(  this  refusal,  Spra^Sy  upon 
two  several  occasions,  applied  to  tlw  magistrates  of  Ports* 
numihf  who  tiaving  duly  'SummonM  the  officers  of  the  so- 
dely, made  two  several  cfxlers for  hisrelie^  (to be refenrsd 
t%  if  neoessary,  as  part  of  the  case)  which  orders  not 
havin^'been  cimiplied  with,  tlie  Defendant,  asm  magis- 
trate, signed  two  several  warrants  •of  distress,  under 
which,  -money  collected  from  the  society,  and  vested  in 
#ie  Plaintiff  as  treasurer,  was  on  liie  6tfa  December  ISSBf 
and  the  ^A  of  February  1-624,  fordbly  taken  'from  a 
boKm  the  custody  of  the  FkkitMr  n  treaamnr  of  Ao 


Qa^die  imh  of  J^v«  l^m.  liie  Plaintiff%y  Us 
ney  gave  the  Dtfendenit  a  notioe^  duly  eagned  and  ^- 

doreed. 
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dorsed)  according  to  the  statute  in  that  behalf ;  and  on       19S6^ 
the  12 til  of  May  1824,  the  action  was  commenced  by 
suing  out  a  writ  in  this  Court. 

At  the  trial  no  evidence  was  offered  oy  either  side^ 
but  it  was  agreed  between  the  counsel,  that  the  admis- 
sibility of  any  of  the  evidence  should  be  open  to  argu- 
ment on  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
this  action  could  be  maintained.  If  the  Court  should  be 
of  opinion  that  it  could,  then  the  verdict  was  to  stand ; 
if  ^oltf  a  verdict  was  to  be  entered  for  the  Defendant 

By  die  83  G.  S.  c.  54.  5. 15.  it  is  enacted,  '*  if  any 
member  of  such  society  shall  think  himself  aggrieved  by 
any  act  done  or  omitted  to  be  done  by  such  society,  or 
any  person  acting  under  them,  it  shall  be  lawful  for  the 
justices  near  unto  the  place  where  such  society  shall  be 
established,  on  complaint  made  upon  oath  or  affirmation, 
to  issue  their  summons  to  the  presidents,  stewards,  or 
other  officers  of  such  society,  or  one  of  them,  in  case 
such  complaint  shall  be  made  against  such  society  col- 
lectively ;  and  in  cas6  it  be  made  against  any  person  ap- 
pointed to  such  office^  then  to  summon  such  person  to 
appear  before  such  justices,  at  a  time  and  place  to*  be 
named  in  such  summons,  and  also  to  summon  at  the, 
same  time  and  places  if  there  be  occasion,  all  persons 
who  shall  appear  to  such  justices  to  have  the  custody  of 
the  rules  of  such  society ;  and  such  justices,  at  the  time 
and  place  named  in  such  summons,  >  whetlier  the  person 
summoned  shall  or  shall  not  appear,  on  proof  upon  oath 
or  affirmation  of  such  summons  being  served,  or  left  at 
his  abode,  shall  proceed  to  hear  and  determme,  in  a 
summary  way,  the  matter  of  such  complaint,  accoi*ding 
to  the  meaning  of  the  rules  of  such  society  confirmed  by 
the  justices  according  to  this  act,  and  shall  make  such 
order  therein  as  shall  seem  just,  which  shall  be  final  and 

Vol.  III.  Qr  not 
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1825.        not  subjecf  to  appeal,  or  to  be  l*emoved  into  any  court  of 
7y  '^       record  at  We$tminste>\^*     By  section   16-  it  is  further 

& /KB 

^^  enacted,  "  that  if  provision  shall  be  made  by  one  or 

C»(rtbr.  more  of  the  general  rides  or  orders  of  any  such  society ^ 
and  confirmed  as  required  by  the  act,  [for  a  reference  by 
arbiti'ation  of 'any  matter  in  dispute  between  any  such 
society,  or  any  person  or  persons  acting  under  them, 
and  any  individual  members  thereof,  the  matter  so  in 
dispiUe  shall  be  referred  to  such  arbitrators  as  shall  be 
named  and  elected,  in  such  manner  as  shall  be  prescribed 
by  such  general  rules  or  orders,  aiid  ^whatever  awards 
order,  or  determination  shall  be  made  by  the  said  arbi- 
trators, or  the  major  part. of  them,  according  to  the  true 
purport  and  meaning  of  the  rules  and  orders  of  such  so- 
ciety, confirmed  by  the  justices  according  to  the  di- 
rections of  this  act,  shall  be  binding  and  conclusive  on 
all  parties^  and  shall  lie  final  to  all  intents  and  purposes 
^without  appeal  J  or  being  subject  to  fhe  controul  of  two 
or  more  justices  of  the  peace  in  the  manner  hereinbefore 
prescribed." 

The  case  .was  argued  at  great  length  by  Bosanquet 
Serjt.  for  the  Plaintiff,  and  Jf^ilde  Serjt.  for  the  Defend- 
ant, exclusively  on  the  construction  to  be  givep  to  the 
statute;  viz.  whether  the  16'th  section,  connected  with 
the  rule  of  the  society  did  not  exclude  the  defendant's 
jurisdiction :  but  as  the  decision  turned  on  another  point, 
the  arguments  are  here  omitted. 

The  Court  having  taken  time  to  consider,  found,  in  the 
order  issued  by  the  Defendant  and  another  magistrate 
for  the  relief  of  SpraggSj  (and  appended  to  the  case),  the 
following  passage:  "  The  said  John  Holmes  (the  trea- 
surer of  the  society)  having  appeared  before  us  to 
answer  the  matters  of  the  said  complaint,''  (which  was 
stated  to  have  been  twice  made  on  oath,)  ^'  but  not  male- 
ing  any  defence^  we  do  order,*'  &c. ;  and  the  judgment  of 
the  Court  was  this  day  delivered  by 

Best 
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Best  C.  J.,  who,  after  readiug  the  case,  and  rererrliig  to       1825. 
the  various  orders  of  the  magistrates  appended  to  it,  said,     ^  ~-  -  ' 
There  is  only  one  fact  which  it  is  necessary  to  advert 'to  „. 

in  these  orders,  namely,  that  when  the  parties  were  first  Carter, 
summoned  before  the  magistrate  one  of  the  members 
attended  on  behalf  of  the  society,  and  made  no  defence, 
although  it  is  stated  that  the  magistrate  heard  the  charge 
proved  on  oath  ;  and  that  upon  the  second  summons  no 
one  attended,  but  the  charge  was  again  proved  on  oath. 
It  is  not  necessary  for  us  now  to  decide,  whether  or  not  it 
was  imperative  on  Spraggs  to  have  applied  for  an  arbitra- 
tion, according  to  the  rule  of  the  society,  because  an  ac« 
tion  of  trespass  will  not  lie  against  a  public  officer  for  any 
thing  which,  in  the  discharge  of  his  duty,  he  has  been 
called  on  to  do,  without  an  opportunity  having  been 
afforded  him  of  judging  of  all  the  circumstances  under 
which  be  is  to  act,  and  here  no  defence  was  made  on 
the  part  of  the  society,  nor  was  the  attention  of  the 
magistrate  called  to  the  society's  rule  for  arbitration. 

This  case  arises  on  the  33G.3.  c.  54.,  and  I  have 
reason  to  think  that  the  framers  of  that  measure  thought 
unfavorably  of  its  results,  when  it  was  found  that,  after 
the  hard  earnings  of  poor  persons  had  been  invested  in 
benefit  societies  as  a  provision  against  disease  and  age, 
the  funds  of  tliose  societies  were  often  squandered  in 
useless  litigation,  or  otherwise  improperly  dissipated. 
By  the  fifteenth  section  of  that  act,  however,  the  magis- 
trates are  invested  with  a  general  jurisdiction  in  the  case 
of  all  societies  whose  rules  Have  been  confirmed  at  the 
quarter  sessions,  but  the  sixteenth  section  sets  up  as  an 
exception,  that  where  the  rules  of  the  society  contain  a 
clause  enabling  the  members  to  refer  their  disputes  to 
arbitration,  the  disputes  shall  be  referred,  and  the  award 
be  final,  without  its  being  in  the  power  of  the  magistrates 
to  interfere.  Now  when  a  party  relies  on  an  exception 
from  a  general  law,  the  burthen  is  on  him  to  shew  that 

G  2  iiis 
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1825.  his  case  falls  within  the  exception ;  and  if  the  society 
had  produced  before  the  magistrate  the  clause  in  their 
rifles  enabling  them  to  refer  their  disputes  to  arbitration 
the  magbtrate  would  have  had  an  opportunity  of  judg- 
ing whether  he  possessed  any  jurisdiction  or  not;  but 
they  omitted  to  do  this,  and  the  magistrate's  attention 
was  never  called  to  the  denial  of  his  jurisdiction :  was 
he  then,  without  notice,  bound  to  be  acquainted  witli 
a  private  regulation  of  the  society,  forming  no  part  of 
the  general  law  of  the  land?  If  he  had  pleaded  his 
general  jurisdiction  in  the  concerns  of  the  society  under 
the  fifteenth  section  of  the  statute,  the  Plaintiff,  in  order 
to  establish  his  case,  must  in  his  reply  have  averred  thai 
the  Defendant  had  notice  of  the  society's  rule,  and  he 
would  have  been  left  to  establish  by  proof  that  exemption 
which  he  claims  only  under  a  particular  exception. 

This  is  like  the  case  of  a  privileged  person  who,  upon 
being  arrested,  omits  to  give  notice  of  his  privil^e :  can 
he  in  such  case  maintain  an  action  of  trespass  against 
the  officer  who  arrested  him  ?  Undoubtedly  not.  So  if 
a  man  resides  within  the  ambit  of  a  local  jurisdictioni 
can  he  complain  of  a  violation  of  his  franchisei  if  he 
himself  has  omitted  to  apprize  the  party  against  whom 
he  complains  of  the  right  which  he  proposes  to  assert? 
Upon  every  principle  of  common  sense  and  justice,  I 
should  determine  that  this  action  could  not  be  mun- 
tained,  even  if  there  were  no  decision  on  the  point;  but 
in  Lawther  v.  The  Earl  of  Radnor  (a),  it  was  holden  that 
magistrates  could  not  be  a£fected  as  trespassers,  if  facts 
stated  to  them  on  oath  by  a  complainant,  were  such 
whereof  they  had  jurisdiction  to  enquire^  and  nothing 
appeared  in  answer  to  contradict  the  first  statement. 

Nothing  of  this  kind  was  done  in  the  present  case 
before  the  magistrate's  order  was  made ;  the  rule  of  the 


.^1 


{a)  %£ajffti^, 

society 
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aodety  was  not  presented  to  his  notice,  nor  was  his        1825. 
jurisdiction  questioned.     Grose  J.  doubted  whether  in       "'  ' 
snch  a  case  the  Court  could  take  notice  of  any  thing  ,». 

but  what  appeared  on  the  fece  of  the  order  (a),  and  Cartbr* 
Lawrence  J.  whether,  if  the  magistrates  made  an  order 
against  the  evidence  laid  before  them,  the  party  in- 
jured would'  not  have  another  sort  of  remedy.  (&)  So 
that  we  have  the  opinion  of  the  whole  Court  of  King^s 
Bench,  that,  before  any  aadon  can  be  brought  against 
a  magistrate  for  any  thing  done  in  the  discharge  of 
his  duty,  it  must  appear  that  his  attention  was  called  ' 
to  all  the  fiu:ts  necessary  to  enable  him  to  form  a  judg- 
ment as  to  the  course  he  ought  to  have  pursued. 

Therefore,  without  touching  the  question  whether  the 
clause  in  the  SSG.d.  c.54.  concerning  arbitration  for 
Friendly  Societies  is  optional  or  imperative  on  the  dis- 
satisfied member,  our  judgment  in  tlie  present  case 
must  be  for  the  Defendant. 

(a)  SEajti  iiZ.  {h)  Ibid. 


Same  Case.  May  14. 

pELL  Serjt.  now  produced  affidavits,  which  stated.  Where,  in  a 

that  this  case  had  been  taken  on  admissions  at  the  f  I^"*  ^^*> 

...  judgment  was 

assizes,  the  sole  object  of  the  action  being  to  ascertain  given  for  the 

Defendant 
upon  a  point  not  mentioned  in  the  case  or  ailment,  and  on  a  supposed  state  of  facts* 
collected  by  the  Court  from  a  document  appended  to  the  case,  but  the  reverse  of 
those  which  really  took  place,  —  the  Court  refused  to  stay  proceedings  or  reconsider 
the  case  without  the  Ddendant's  consent,  -^  although  a  statement  of  the  real  facts 
as  to  diia  point,  contained  in  the  case  when  agreed  on  by  the  Defendant's  junior 
coonsel,  engrossed,  and  signed  by  the  PUintiff's  leading  counsel,'had  been  afterwards 
struck  out  by  the  Defendant's  counsel,  because  not  enumerated  in  a  collection  of  facts 
agreed  on  at  the  trial  of  the  cause  with  a  view  to  the 'special  case ;  but  the  state- 
ment waa  never  disputed ;  and  the  Defendant's  counsel  haid  been  iottnicted  to  dtrect, 
and  had  directed,  the  argument  exdusivdly  to  another  point. 

G  8  whether 
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1 825.        whether  or  not  the  magistrates  had  jurisdictiou  over  the 

^^^y^^'^      concerns  of  the  society ; 

Pike  -^  " 

T..,.  That  when  the  treasurer  of  the  society  was  smnmnfied 

Carter.      before  them  on  Spraggs's  complaint,  ie  had  expressly 

contested  the  magistrates*  jurisdiction^  and  had  exhibited 

to  him  the  rtde  of  tJie  society^  enabfing  it  to  settle  disputes 

bij  arbitration  g 

That  the  special  case,  as  firj^t  agreed  on  by  SehxyUj 
the  Defendant's  junior  counsel,  engrossed,  and  signed  by 
Pell  Serjt.,  the  Plaintiff's  leading  counsel,  contained  the 
following  passage ; 

"  The  treastirer  of  the  society^  when  he  appeared  before 
,  the  magistrate  J  refused  to  enter  into  the  merits  of  Spragg'i 
casc^  contending  that,  under  33  G.  3.  c.  54.  s.  16.,  the 
magistrates  had  no  jurisdiction  in  the  matter ;" 

That  this  passage  was  afterwards  struck  out  by  the 
Defendant's  counsel ; 

Tliat,  with  a  view  to  avoid  a  renewal  of  delays,  occa- 
sioned entirely  on  the  part  of  the  Defendant,  which  had  at 
that  time  been  very  prejudicial  to  the  Plaintiff's  society, 
and  in  the  understanding  (existing  on  both  sides,  as  the 
deponent  believed)  that  no  point  would  be  argued  but  the 
construction  of  the  stat.  33  G.  3.  c.  54.,  the  Plaintiff's 
agent  forbore  to  insist  on  the  restitution  of  this  passage 
to  the  case :  — 

He  then  moved,  that,  under  these  circumstances,  pro- 
ceedings might  be  staid  until  the  case  had  been  recon- 
sidered, upon  a  restitution  of  the  passage  so  struck  out 
as  above;  especially  as  the  decision  of  the  Court  had 
turned  on  a  point  never  adverted  to  in  argument,  and 
on  which  the  Plaintiff  had  never  been  heard. 

JVilde  Serjt.,  on  being  applied  to  by  the  Court,  atl- 
mitted,  that  his  instructions  were,  to  argue  the  case 
solely  on  the  construction  of  the  statute,  but  that  he  was 
not  instructed  to  relinquish  any  point  which  might  turn 

up 
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up  to  the  advantage  of  the  DeFendant.     He  snid,  that  the 

various  facts  proposed  to  be  inserted  in  tlie  special  case 

had  been  enumerated  and  reduced  to  writing  before  the 

Judge  who  presided  at  the  assizes,  and  that  the  passage      Carter. 

in  question  had  been  struck  out,  because  it  stated  a  fact 

which  did  not  appear  among  those  so  enumerated. 

Best  C.  J.  The  motion  which  has  been  made  is  of 
a  novel  description,  and  if  acceded  to  might  establish  a. 
precedent  most  prejudicial  to  the  suitors  of  the  court. 
We  cannot  allow  it,  for  it  would  lead  to  endless  disputes 
as  to  what  took  place  before  each  case  was  presented  to 
the  Court.  My  Brother  TVilde  now  says,  that  the  pas- 
sage in  question  was  struck  out,  because  it  stated  a  fact 
which  was  not  among  those  taken  down  at  the  trial  of 
the  cause,  with  a  view  to  the  framing  of  the  special 
case;  there  is,  therefore,  no  ground  for  the  application 
which  has  been  made.  If,  however,  the  Defendant  will 
consent  to  put  the  case  in  a  new  shape,  so  as  to  bring 
the  question  of  the  magistrates' jurisdiction  neatly  before 
us,  1  will  not  refuse,  upon  this  single  occasion,  to  recon- 
sider the  case ;  but  I  will  never  allow  such  a  course- 
to  be  pursued  again. 

The  Defendant  having  afteryvards  been  applied  to  for 
his  consent,  said  he  must  consult  his  counsel,  and  the 
consent  having  never  been  given.  Pell 

Took  nothing. 

But  the  Defendant  having  obtained  the  decision  of 
the  Court  in  the  way  above  described,  signed  judgment^  < 
and  applied  to  the  Prothonotary  for  his  double  costs  as  a 
magishraie. 
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-*%  ^3-  Dunne  v.  Anderson. 

Plaintiff,  a  8ur.  ^'HE  declaration  stated  that  Plaintiff,  long  before  and 

©TMrlUmra""  *  ®^  ^®  ^^™®  ^^  ^'^^  publishing  the  libels  by  Defend- 
against  quacks,  ant  thereinafter  mentioned,  was  and  still  is  a  surgeon,  and 

Defendant,  ^^  profession  of  a  sureeon  used,  exercised,  and  carried 
aioumalistf  ^        .  „^        ,°         .       ,  o,^. ,« 

commented       on,  to  Wit,  at  Westmtnstery  m  the  county  of  Middlesex^ 

severely  on  ^Xiii  in  the  course  and  exercise  of  such  his  profession, 
of  the  petition  ^^^  always  conducted  himself  with  great  skill,  know- 
and  charged  ledge,  fairaess,  regularity,  and  ability,  and  had  not  only 
the  Defendant  ^ever  been  guilty  of  quackery,  empiricism,  puffing,  and 
of  his  profei-  humbugging,  or  other  dishonorable,  unlawful,  or  dis- 
sion,  pointing  graceful  practices,  but,  until  the  time  of  publishing  the 
ofchemCuy  ^^^^'^  thereinafter  mentioned  was  never  suspected  of 
which,  he  said,  having  been  guilty  of  such  practices,  or  any  of  them; 
appwpcd  on  ^^^  jjy  j^^atis  of  the  premises  was  daily  acquiring  great 
the  petition,     gains  and  profits  in  the  way  of  his  said  profession,  to  the 

Plaintiff      comfortable  support  of  himself  and  his  family,  and  the 
then  sued  De*  ^  •  ^r**i  jii  •j        ^ 

fendant  for      g^'^at  increase  ot  his  nclies,  and  bad  acquired  and  en- 

libeUing  him    joyed  tlie  friendship,  good  opinion,  regard,  and  esteem 

m  Ais  protes-    ^f  ^| j  j^jg  neighbours,  patients,  and  other  eood  and 

•ion  of  a  sur-  i.   i  .  • 

geon ; the    worthy  subjects  of  this  realm,  to  wit,  at,  &c.  &fc. ' 

Judge  directed  *That  before  and  at  the  time  of  committing  the 
iftheyconsi-   grievances  tliereinafter   mentioned,   Plaintiff  was   and 

xlered  the  De- 
fendant's attack  a  fi^r  comment  on  the  Plaintiff's  petition,  —  if  the  charge  of  igno- 
ranee  was  collected  from  the  petition  alone,  and  was  not  the  spontaneous  effusion  of 
malice  in  the  Defendant^ — the  writing  in  question  was  no  libel ;  he  also  directed  them 
to  consider  whether  the  Defendant  had  imputed  to  the  Plaintiff  ignorance  in  his 
profession  of  a  surgeon  or  ignorance  of  chemistry,  for  if  they  thought  the  latter,  the 
declaration  was  not  adapted  to  the  Plaintiff's  case. 

The  jury  having  fouxul  a  verdict  for  the  Defendant,  the  Court  granted  a  new  trial, 
costs  to  abide  the  event. 

Quitrgf  Whether  a  petition  to  partiamWit  on  matters  of  general  importance  is 
such  a  publication  as  renders  the  petitioner  an  object  of  fair  criticum  and  comment. 

Still 
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still  is  a  member  of  the  Royal  College  of  Surgeons  in       IMS. 

That  before  that  time  Plaintiff  had  established,  seC 
up,  and  carried  on,  and  still  did  carry  on,  in  Begent^ 
street^  Westminster^  a  certain  establishment  by  and 
under  the  name  of  the  Athente  and  Royal  Institute^  a 
branch  of  die  Athexuuon,  fiom  the  carrying  on  of  which 
he  was  daily  deriving  sundry  great  gains  and  pfofits ; 

That  before  that  time  Plaintiff  had  presented  to  the 
Honorable  the  Commons  of  the  United  Kmgdom  df 
Great  Britain  and  If^bmdj  in  parliament  assemble^  a 
petition  for,  among  others,  obtain  purposes,  to  wit,  foir 
its  parliamentary  sanction  and  l^slative  authority 
against  the  practice  of  empiridsm  in  Englandf  for  sxifh 
porting  the  just  privilege  of  real  professional  merit,  far 
enforcing  the  honest  dbcharge  of  their  duty  by  mcf- 
dical  persons  towards  the  public,  and  to  associate  Ae 
profession  to  give  gratuitous  advice  in  the  different 
districts  or  counties,  by  branches,  on  the  same  plan  as 
pursued  in  the  Naticmal  Vaccine  establisbtaMt:  yet  die 
Defendant,  well  knowing  the  premisos,  but  contriving, 
and  wrongfully  and  maliciously  intending,  wilfully  and 
maliciously  to  injure  Plaii^tiff,  not  only  in  his  said  pro- 
fession of  a  surgeon,  but  in  his  genecal  character;  to 
destroy  his  good  narae^  fiime,  coedit,  and  rqiutalion ;  to 
brii^  him  into  great  pubfic  scandal,  infamy,  and  dto^ 
grace  with  and  amongst  all  his  neighbours,  patients,  and 
other  good  and  worthy  subjects  of  this  realm;  and  to 
canse  it  to  be  suspected  and  believed  by  those  neigh- 
bours, pattentSj  and  subjects  that  Plmntifir  was  a  quack 
and  empiric,  and  had  been  and  wasguilr^  of  the  ofl^iees 
and  misconduct  thereinafter  mentioned,  and  to  vest, ' 
hanass^  and  oppress,  him,  theretofore,  to  wit,  on,  Kc, 
at,  &G.,  fidsely,  wickedly,  and  malidoudy  did  pubHsh, 
and  cause  «nd  procttt^  to  be  pubished,  of  and  eoneem- 
Pkunlif^  and  of  and  concendiig  him  As  A  surgedn  as 

aforesmd, 
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aforesaid,  a  certain  false,  scandalous,  malicious,  and  de- 
famatory libel,  containing  therein  the  false,  scandalous, 
malicious,  libellous,  and  defamatory  matter  following 
of  and  concerning  Plaintiff,  and  of  and  concerning  hiro 
as  a  surgeon  as  aforesaid,  that  is  to  say, 

^  Humbug  petition  to  parliament;  (meaning  said  peti- 
tion of  Plaintiff),  a  Mr.  Dzmn,  o^  Regent- street  (meaning 
Plaintiff),  has  taken  up  the  idea  started  by  us,  and  peti* 
tioned  parliament  to  abolish  quackery  and  the  sale  of  pa- 
tent medicines.    Had  this  been  a  genuine  straight  forward 
thing,  we  should  have  been  the  first  to  hail  it  as  a  symp- 
tom of  reform  in  the  grossest  of  our  national  grievances. 
Had  it  been,  in  short,  a  petition  from  the  people,  who 
suffer  in  purse  and  person  by  the  legal  robberies  of  quacks, 
legitimate  and  illegitimate,  it  would  have  been  all  very 
well.     But  coming  thus,  in  the  shape  of  a  humbug  puff 
(meaning  tha(.  said  petition  was  a  humbug  puff)  from  an 
unknown-  and  an  ignorant  man  (meaning  Plaintiff),  who 
has  set  up  a  Royal  Medical  Institute   (meaning  said 
Athenie  and    Royal  Institute,  set   up  in  Begent-street 
aforesaid)  in  rivalry  of  JordatCsTSleixQdX  Establishment, 
or  Nisbefs  Army  Board,  ot  Eadtfs  Soko  concern,  or 
jKr^nuzn's  Humbug  in  Leicester'Square,  (meaning  certain 
quack  and  empirical   establishments  before  then  esta- 
blished, set  up,  and  carried  on  by  divers  persons,  and 
meaning  that  the  said  establishment  of  Plaintiff  was  an 
establishment  of  the  same  description  as  the  said  various 
.quack    and    empirical    establishments    aforesaid),    we 
must  pause.  —  This  petition  (meaning  said  petition  of 
Plaintiff)  indeed  is  the  most  barefaced  puff  we  recol- 
lect to  have  ever  seen,  and  by  a  person  (meaning  Plain- 
tiff) ,who,  though  he  may  have  passed  muster  at  the 
CoUege  (meaning  the   Royal  College  of  Surgeons  in 
London)  after  paying  his  guineas,  is  profoundly  ignorant 
.  of  the  science  of  his  profession,  (meaning  the  said  pro- 
fession of  a  surgeon,  which  he  Plaintiff  so  used  and 

exercised 
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exercised  and  carried  on  as  aforesaid,}  and  would  be  put        1825. 
to  the  blush  by  any  one  of  the  quacks  whom  he  evi-        ~\ 
dently  wishes  to  rival.   We  should  not  hesitate  to  match  t?. 

against  his  (meaning  PlaintiiTs)  chemical  knowledge  Andbrsok. 
either  Eady,  M^'Donald^  (meaning  certain  quacks  and 
empirics,)  or  the  quack  letter-puffer  of  the  French  tonic 
wine;  (meaning  a  certain  quack  medicine  called  or 
known  by  the  name  oi  Utie  French  Tonic  Wine;}  and 
yet  has  this  Mr.  Dunne  (meaning  Plaintiff,}  a  member, 
as  he  tells  us,  of  the  Royal  College  of  Surgeons,  the  as« 
su  ranee  to  come  before  the  House  with  a  petition,  pray- 
ing the  abolition  of  all  quack  medicines  until  they  shall 
have  been  analysed.  As  for  his  college  membership,  we 
hold  that  cheap;  as  Taylor  and  Son^  Caton,  GosSj  and  Co.j 
and  many  others  equally  notorious,  can  claim,  we  un- 
derstand, the  same  distinction.  But  you  must  hear  the 
humbug  petitioner  (meaning  Plaintiff)  himself,  to  un- 
derstand the  very  deep  knowledge  which  is  possessed  by 
a  member  of  the  Royal  College. of  Surgeons.  *^  On  the 
Continent  no  medicines  (similar  to  those  with  us  called 
Patent)  are  permitted  to  be  sold  without  first  having 
been  analysed  by  the  constituted  chemical  authorities, 
and  duly  examined  by  the  respective  faculties  of  medi- 
cine. If  this  plan  were  adopted  in  Britain^  your  peti- 
tioner  humbly  submits  many  valuable  lives  would  be 
saved  annually,  and  not  one-twentieth  of  the  miserable 
objects  vvould  be  found  in  our  streets,  or  in  our  hospitals, 
as  at  present,  and  this  might  be  effected  without  lessen- 
ing materially  the  revenue  produced  by  such  poisonous 
means ;  for  the  I'eporters  would  naturally  limit  the  use  of 
such  medicines  to  those  diseases  only  in  which  they 
would  be  useful,  and  they  would  also  prevent  any  improper 
article  being  introduced  into  the  composition."  After 
this  display  of  cliemical  ignorance  by  the  College  Mem- 
ber (meaning  Plintiff)  we  would  scarcely  add  a  word : 
it  is  only  matched  by  the  grammatical  blunders  which 

abound 
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abotmd  in  this  jwrliamentary  pu^  (meaning  said  petition 
of  Plainti£P>)  as  we  may  call  it,  of  his  Royal  Medical  In- 
atitote.  Pray  may  we  as\  this  analyser  of  quack  medi* 
cines  (meaning  Plaintiff)  what  test  he  has  discovered  for 
bcmlocky  digitalis^  hellebore^  aconite»  night-shade  ?  And 
not  to  go  into  the  dark  r^ons  of  v^;etable  chemistry^ 
may  we  ask  him  what  analysis  he  can  make  of  Jamdi 
Powder  ?  We  advise  him  (meaning  Pluntiff)  to  try  to 
get  an  engagement  in  the  Tonic  Wine  establishment^ 
(meaning  a  certain  quack  or  empirical  establishment  for 
the  sale  of  a  certmn  quack  medicine  called  or  known 
by  the  name  of  Tonic  Wine,)  to  write  puff  letters  for 
the  concern,  (meaning  said  last-mentioned  quack  or  em** 
pirical  establishment,)  as  it  seems  much  more  in  his 
(meaning  Plaintiff's)  line  than  chemical  analysis,  of  which, 
according  to  his  own  evidence,  he  knows  nothing." 

The  Defendant  pleaded  the  general  issue. 

At  the  trial  before  Best  C.  J.,  at  the  last  Middksess 
sittings,  the  Plaintiff  proved  the  publication  of  the 
alleged  libel  by  the  Defendant  in  a  periodical  journal, 
of  which  he  waa^  the  proprietor.  And  also  that  he  per- 
sisted in  selling  it,  and  in  refosing  to  disclose  the 
author^s  name^  notwithstanding  a  remonstrance  by  the 
Plaintiff. 

It  was  also  proved  that  the  Plaintiff  was  a  member  of 
the  Royal  College  of  Surgeons ;  it  did  not  appear,  how- 
every  that  he  was  practising  as  a  surgeon,  but  that  he 
was  proprietor  of  an  establishment  in  Begent  Street^ 
Westminster^  called  the  Athenaion^  the  precise  objects  of 
which  were  not  distinctly  shewn;  but  it  seemed  that  lec- 
tures of  various  kinds  had  been  given  there^  and  that, 
in  some  way  connected  with  i^  an  entertainment,  con- 
sisting pardy  oS  musics  and  partiy  of  poetry  or  lectures, 
had  been  Announced  at  the  Jrgyle  Rooms  in  th^  same 
street. 

The 
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The  Plaintiff's  petition  to  the  House  of  ComiAoiis^        18£5. 
which  it  was  proved  had  been  read  there,  was  aa    '      ' 
follows:  ^ 

<<To  the  Honourable  the  Commons  of  the  United    Amdiisqw* 
Kingdom  of  Oreai  Britain  and  IreUmdf  in  Parlia- 
ment assembled. 
*^  The  humble  Petition  of  Charles  Dunne^  member  of 
the  Royal  College  of  Surgeons  in  London^  subscribed 
by  other  members  of  the  same  College, 
«  ISieweth,  —  That  the  present  charter,  whereby  the 
functions  and  priyil^es  of  the  members  of  the  Boyal 
College  of  Surgeons  in  London  are  regulated,  so  fiu:  finom 
protecting  regularly  bred  practitioners,  often  subjects 
them  to  injury  and  insult,  by  die  tolerance  of  ignorant, 
disqualified,  and  unworthy  persons,  to  practise  the  art  and 
science  of  surgery  in  the  very  heart  of  oiir  metropolis ; 
the  college,  though  a  chartered  body ,  not  being  authorised 
to  prevent  any  person  whatever  firom  practising  surgery, 
although  it  possesses  sufficient  power  to  punish  its  own 
members  for  any  breach  of  its  bye^laws. 

^  That  for  the  better  protection  of  the  public  and 
the  community  at  large  against  die  immorality  and  the 
horrors  daily  committed  by  quack  doctors,  and  to  secure 
the  medical  profession  in  general  in  its  rights  and  im« 
munities,  as  well  individuaUy  as  collectively,  it  is  be* 
come  necessary  (from  the  extraordinary  inundation  of 
audacious  empirics,  who,  of  late  years,  have  so  shame- 
lessly assumed  the  professional  diaracter)  diat  an  ap* 
plication  be  made  to  parliament  for  arresting  the  pro- 
gress of  so  much  moral  turpitude  in  a  country,  whose 
laws  are  supposed  to  flow  spontaneously  to  meet  an- 
ticipated wrong. 

<<  That,  with  a  view  to  remedy,  as  much  ^. possibly 
the  banefiil  effects  of  medical  quackery  (praotiaed  by  the 
very  dr^  of  the  people)  it  u  amongit  other  tbinga 
intended,  that  stations,  after  the  pbm  of  the  National 

Vaccine 
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1825*       Vaccine  Establishment^  shall  be  formed  in  various  districU 
Dijkn'e      throughout  the  kingdom^  where  three  members  at  least 
V.  of  the  Royal  College  of  Physicians  and  Surgeons  in 

Amdcbson.  Jjomion  shall  attend  every  morning  to  give  advice,  with- 
out remuneration,  to  the  indigent  of  both  sexes,  and 
that  the  institution,  for  these  and  other  reasons  equally 
cogent  and  irresistible,  shall  be  intitled  *  The  Royal 
Medical  Institute.'  That  one  of  the  principal  objects 
of  this  society  be  to  preserve  the  dignity  and  just  privi- 
leges of  the  respective  classes  of  the  physician,  the  sur- 
geon, and  the  apothecary,  and  to  support  the  credit  of 
those  persons  who  honorably  demean  themselves  in  their 
res]>ective  branches,  —  to  promote  useful  and  scientific 
communications,  and  tair  and  honorabfe  practice,  —  to 
prevent  abuses  in  the  profession,  — to  punish  pretenders 
to  it,  and  to  adopt  such  other  measures  as  may  be  best 
calculated  to  ensure  respectability  to  its  members,  and 
advantage  to  the  community. 

**  That  during  ten  years  extensive  practice  on  the 
coDtinent  of  Europcy  your  petitioner  never  heard  of  any 
quack  doctpr  being  tolerated  for  an  instant;  on  the  con- 
trary, if  it  were  found  that  even  any  member  of  the 
profession  acted  in  any  way  derogatory  to  his  profes- 
sional character,  he  would  be  immediately  handed  over 
to  justice,  to  be  dealt  with  according  to  a  specific  law  in 
the  code  Napoleon^  for  the  punishment  of  medical  men 
and  impostors  pretending  to  medical  knowledge.  Your 
petitioner  furtlier  humbly  begs  leave  to  observe,  that, 
however  speculation  may  be  allowed  to  extend  and 
ramify  itself  in  other  concerns  of  life,  it  should  never  be 
permitted  in  a  well  regulated  government,  in  what  re* 
gards  the  health  and  lives  of  our  fellow  creatures. 
Your  petitioner  has  every  reason  to  believe  that,  at  the 
most  moderate  calculation,  several  thousands  of  lives 
are  annually  sacrificed  through  the  ignorance  and  im- 
proper treatment  of  quack  doctors,  not  to  say  any  thing 

of 
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of  the  numerous  miserable  objects  of  disease  in  our 
streets  and  in  our  hospitals,  the  effects  of  their  deadly 
nostrums. 

**  That  the  malpractices  of  quack  doctors  are  wisely 
guarded  against  in  every  country  of  Europe^  except  Bri" 
tain :  — for  no  person  (under  pain  of  fine  and  imprison- 
ment,) is  allowed  to  take  the  charge  of  the  sick,  or  even 
to  direct  the  application  of  medicines,  without  having 
gone  through  the  proper  ordeals  of  examination  as  to 
his  professional  knowledge  and  acquirements.  In  £ng- 
land  it  is  notorious  that  we  have  not  only  carpenters, 
tailors,  bricklayers'  labourers,  lead-pencil-inakers,  J^nuxs 
old  clothes  men,  journeymen  linendrapers,  and  men 'of 
colour,  but  even. women  quacks,  who  practise. their 
duplicities  on  the  unwary  and  unthinking  part  of  the 
public,  by  plundering  all  those  who  have  the  folly  to 
approach  them,  whilst  many  are  absolutely  deprived  of 
life  by  them,  and  others,  who  have  the  misfortune  to 
escape. death,  are  left  to  drag  on  a  miserable,  existence 
with,  an  entirely. broken  constitution  for  the  remainder 
of  their  days.  The  baneful  effects  too  of  patent  medicines, 
as  they  are  called,  deserve  particular  notice,  the  compo- 
sition of  which  is  formed  in  such  a  manner  as  to  render 
their  administration  at  all  times  dangerous,  and  but  too 
often  fraught  with  death :  whereas  on  the  continent  no 
medicines  (similar  to  those  with  us  called  patent)  'Are 
permitted  to  be  sold,  without  first  having  been  analj^zed 
by  the  constituted  medical  authorities,  and  duly  examined 
by  the  respective  faculties  of  medicine.'  •  •  •'  ^  >.  • 

,  «.That  if  this  plan  were  adopted  in  A*i/afif,  •  your 
petiticmer  humbly  submits  many  valuable  lives  would  be 
saved  annually^  and  not  one  twentieth  of  the  miserable 
objects  would  be  found  in  our  streets,  or  in  our  hos-^ 
pitals.as  at  present;  and  this  mjght  be  efiected  without 
lessening  materially  the  revenue  produced  by  .such 
poisonous' meaQ3, — ^for  the  reporters  would  naturally 

limit 
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IMS*  limit  the  use  of  such  medicines  to  those  diseases  only  in 
vAkik  they  would  be  usefiil,  and  they  would  also  pre- 
vent any  improper  article  being  introduced  into  their 
composition*  YoUr  petitioner,  however,  whilst  he  ac- 
knowledges that  there  are  efficacious  re^iedies  for  some 
few  diseases*  the  mode  of  whote  operation  by  which  they 
cure  is  unknowot  and  such  remedies  are  called  specifics, 
as  arsenic  atid  cinchona  in  intermittents,  —  mercury  in 
.'....•,  and  sulphur  in  psora,  denies  that  quack  medicines 
not  composed  of  these  ingredientiB,  and  ItppUed  in  those 
diseases  just  mentioned^  have  any  specific  effects,  and 
even  if  they  had,  he  humbly  submits,  nevertheless,  that 
it  would  not  only  be  repugnant  to  reason^  but-  pre- 
judicial to  society,  to  give  a  latitude  to  the  unlearned, 
igdoranf^  unworthy  aad  unprincipled  quack,  to  do  mis- 
chief by  those  pretended  specifics  for  different  maladies, 
which  have  no  foundation  in  fact : — and  whilst  it  shQWs 
the  firecdomof  our  laws  in  this  respecU  it  affords  an 
opportunity  to  tbdse  impostors  to  comnnt  eviery  species 
of  firatlid  and  depredation  on  the  public,  particularly  to 
the  ruin  both  of  the  pocket  and  constitution  of  the  tower 
classes,  al^ys  eager  to  flock  lor  relief  to  those  daring 
empirics,  whose  trade  it  is  to  hold  out  ^x;traordinary 
INTomises  to  their  dupes  of  th^r  cures,  which  they  know 
themsdvQS  totally  unable  to  perform. 

^  Your  petitioner  thereibre  most  humbly  prays  thai 
this  Honourable  House  may,  in  its  wisdom,  rescue  the 
En^isk  nation  from  the  obloquy  thrown  Upon  it  by 
foreigners  of  all  nations,  of  being  a  nursery  for  those 
vipers  denoni^nated  quack  doctors,  by  makmg  a  law, 
vendteing  it  a  misdemeanour  for  any  person  (for  the 
anke  of  gain  or  reward)  to  prescribe  for  the  sick,  with- 
out .theneoessary  qualification  of  adiploma— and  enable 
the  present. iflititute  to  pxoaGcnte  to  cmivicdon  disquali- 
.fied  perscms  so  prescribing;  or  to  adopt  such  other 
mteMwes  as  may  lend  to  eradicate  this  great  evil,  as  in 

the 
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the  superior  jadgment  of  this  Honourable  House  may       1825. 

seem  meet.  ^-^  '  "    • 

Dunne 

^*  And  your  petitioner,  as  in  duty  bound,  ^, 

will  ever  pray,  AmdbrsoNp 

«  Charles  Dunne" 
**  164,  Regent  Street,  lOth  May,  1824." 

Best  C.  J.  told  the  jury,  that  if  the  publication  com* 
plained  of  was  a  libel,  it  was  aggravated  by  the  De- 
fendant's conduct  at  the  time  of  the  Plaintiff's  remon- 
stance;  it  was,  however,  for  th&  jury  to  consider  whe- 
ther that  publication  was  a  malicious  and  wanton  attack 
upon  the  private  or  professional  character  of  the  Plain- 
tiff or  whether  it  was  no  more  than  a  fair  comment  on 
the  Plaintiff's  petition  to  the  House  of  Commons.  If 
the  writer,  without  any  ostensible  cause  for  an  attack, 
had  come  forward,  as  of  his  own  knowledge,  to  impute 
to  the  Plaintiff  ignorance  in  his  profession  of  a  surgeon, 
that  would  have  been  a  libel  for  which,  unless  justified 
.by  proof  of  its  truth,  the  writer  would  have  been  liable 
to  answer  in  damages.  But  if  he  had  not  imputed  ig- 
Dorance  to  the  Plaintiff  except  in  so  far  as  he  had  col- 
lected the  existence  of  ignorance  from  the  contents  of 
the  Plaintiff^s  petition ;  if  the  attack  was  only  through 
the  sides  of  the  peUtion^  and  not  spontaneous;  in  short, 
if  what  bad  been  written  was  no  more  than  a  iair  com- 
ment on  that  petition,  the  Defendant  was  entitled  to  a 
verdict;  for  where  a  man  obtruded  himself  on  the 
pablic  by  proposing  measures  to  affect  the  interests  of 
the  community  at  large,  his  proposals  were  legitimate 
objects  of  observation  and  criticism;  and,,  if  professing 
to  instruct  and  reform  the  world,  he  manifested  an  in«> 
fxunpetence  for  the  task  he  chose  to  impose  on  himself, 
there  could  be  no  offence  in  vaming  the  public  against 
the  incapaci^  of  such  a  self-constituted  instructor.    The 
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jury  would  also  consider,  whether  the  ignorance  which 
the  alleged  libel  imputed  to  the  Plaintiff,  meant  ignor- 
ance in  his  profession  of  a  surgeon,  or  ignorance  in  the 
profession  of  a  chemist;  for  if  they  should  be  of  opinion 
that  the  ignorance  imputed,  meant  ignorance  in  the 
profession  of  a  chemist,  their'  verdict  must  be  for  the 
Defendant,  inasmuch  as  the  charge  in  the  declaration 
was  only  for  imputing  ignorauce  to  the  Plaintiff  in  his 
profession  of  a  surgeon. 

The  jury  found  a  verdict  for  the  Defendant. 


Vaughan  Sei^t  moved  for  a  rule  nhi  to  set  aside  this 
verdict  and  have  a  new  trial,  on  the  ground,  first,  that 
•the  alleged  libel  clearly  imputed  to  the  Defendant  igno- 
rance in  his  profession  of  a  surgeon ;  and,  secondly,  that 
a  petition  to  the  House  of  Commons  was  a  communi- 
4:ation  so  far  privileged  as  to  protect  the  petitioner  from 
action  or  prosecution  for  libel  by  reason  of  any  alle- 
gations contained  in  It  {Lake  V.King  {a);  and  therefore 
<^uld  not  be  deemed  such  a  publication  or  obtrusion  of 
the  petitioner  upon  the  notice  of  mankind,  as  to  justifj^ 
them,  according  to  the  principle  of  Carr  v.  Hood(b\  in 
making  him  the  object  of  criticism  or  comment* 


Park  J.  said,  he  could  not  see  that  the  present  case 
fell  within  the  principle  of  Carr  v.  Hood^  as  he  was  not 
prepared  to  say  that  a  man  who  presented  a  petition  to 
{parliament  placed  himself  in  the  situation  of  a  publisher: 
the  alleged  libel  also  clearly  imputed  to  the  Plaintiff 
ignorance  in  liis  profession  of  a  surgeon. 

BuRRouoH  J.  thought  that  ignorance  in  his  pro- 
fession of  a  surgeon  was  manifestly  imputed  to  the 


(«}  tSwn4»Rep,i$i* 


Plaintiff, 
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Plaintiff^  and  that,  if  the  fact  of  his  practising  was  not        1825. 
disputed,  the  jury  ought  not  to  be  permitted  to  find  a     ^  '  -  ■  ' 
verdict  against  him.  ^' 

ANDEIlSOy. 

Gaselee  J.  also  thought  there  was  sufficient  ground 
for  a  rule  nisi^  which  was  granted  accordingly. 

Spankie  Seijt.  now  shewed  cause  against  the  rule,  and 
after  exposing  the  solecisms  and  ignorance  of  the  com- 
mon rules  of  grammar  conspicuous  on  the  face  of  the 
petition,  contended,  that,  taking  the  whole  of  the  alleged 
libel  together,  it  only  proposed  to  impute  to  the  Plain- 
tiff ignorance  of  chemistry,  when  it  stated,  that  *'  he  is 
profoundly  ignorant  of  the  science  of  his  profession, 
and  would  be  put  to  the  blush  by  any  of  the  quacks 
whom  he  evidendy  wishes  to  rival ;"  for  the  very  next 
sentence  explained  the  foregoing,  by  adding,  <<  we  should 
not  be  afraid  to  match  against  his  chemical  knowledge^ 
Eady^  &c. ;  and  then,  after  an  extract  from  the  Plain- 
tiff's petition,  the  writer  proceeded,  ^'  after  this  display 
oi  chemical  ignorance  by  the  college  member,** — — 

He  then  argued  that  the  construction  of  an  alleged 
libel,  and  the  ascertaining  the  motives  with  which  it  was 
published,  was  a  compound  question  of  law  and  fact^ 
exclusively  within  the  province  of  the  jury;  and  that, 
therefore,  a  new  trial  ought  not  to  be  granted,  because 
the  Court  might  happen,  in  construing  the  writing 
in  question,  to  draw  a  conclusion  different  from  that 
to  which  the  jury  had  come;  for.  supposing  the  writ- 
ing did  impute  to  the  Plaintiff  ignorance  in  his  pro- 
fession of  a  surgeon,  yet  if  this  were  done  without 
malice,  and  in  fair  comment  upon  the  Plaintiff's  own 
productions,  (a  matter  of  fact  which  the  jury  alone  were 
competent  to  ascertain,)  there  could  be  no  ground  for 
a  new  trial  where  the  jury,  as  here,  had  determined  that 
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such  was  the  fact.  Admitting  that  the  presentation  of 
a  petition  to  parliament,  or  to  an  officer  of  state,  {Fair* 
man  v.  Ives  (a),)  was  not  such  a  publication  as  would 
subject  the  petitioner  to  proceedings  for  libel  on  account 
of  any  allegations  contained  in  the  petition,  yet,  if  the 
petition  related  to  matters  affecting  the  community  at 
large,  it  was  a  publication  that  invited  and  justified  fair 
criticism  more  than  any  other.  If,  according  to  the 
principle  laid  down  in  Carr  v.  Hood^  the  author  of  a 
book  on  ordinary  topics  became,  by  publishing  it  and 
offering  himself  to  the  notice  of  mankind,  a  fair  object 
of  criticism  and  comment,  much  more  so  did  the  author 
of  a  petition  to  the  legislature,  proposing  measures  ex- 
tensively affecting  the  interests  of  the  community.  It 
was  of  the  utmost  importance  not  only  that  such  mea* 
sures  should  be  fully  and  freely  examined,  but  that  the 
proposers  of  them  should  be  exposed,  if  by  a  manifest- 
ation of  weakness  and  ignorance  they  proved  themselves 
incompetent  to  the  task  they  had  undertaken ;  such 
pretenders  were  the  most  dangerous  enemies  of  improve*^ 
ment,  by  deterring  men  of  real  talents  and  knowledge 
from  presenting  themselves  to  the  notice  of  the  public, 
and  it  was  therefore  not  only  permissible,  but  a  duty  in 
every  joumaKst  to  expose  their  ignorance. 

[Gaselee  J.  That  argument  might  perhaps  apply,  if 
the  alleged  libel  had*  been  a  counterpetition  to  the 
legislature.] 

There  was  nothing  in  the  present  publication  from 
which  malice  could  be  inferred,  and  the  Court  would 
not  grant  a  new  trial .  where  it  was  not  likely  20L 
damages  would  be  recovered.  Marsh  and  Ux.  v.  Baaer 
and  Ux.{b) 


(a)  5  J5.&>#.  462. 


(h)  ifT.BLSsi. 


Faugiat 
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Vatfghan  supported  his  rule  upon  the  grounds  on 
which  it  had  been  obtained,  and  the  Courts  without 
expressing  any  further  opinion,  made  the  rule  absolute ; 
the  costs  of  the  former  trial  to  abide  the  event  of  the 
new  trial. 

Rule  absolute. 


1625. 


Dunne 
ANDxiisoy. 


Upon  the  second  trial  the  plaintiff  recovc:red  one 
&rtiiing  damages. 


St£ad,  Daker,  Jackson,  Waii^wrioht,  and 

SowDEN  V.  Salt. 


May  X|. 


'^  PHE  five  Plaintiffi  declared  against  the  Defendant  for 
work,  labour,  and  materials,  and  on  the  common 
money  counts. 

The  general  issue  was  pleaded ;  and  at  the  trial  before 
BayleyJ.y  York  Lent  assizes  1825,  the  Defendant  put  in 
an  award  upon  the  matter  touching  which  the  action 
had  been  brought.  The  articles  of  agreement,  however, 
which  contained  the  submission,  were  signed  in  the  first 
instance  only  by  the  Defendant  Salt^  and  the  Plaintiffi 
Steady  DakeTf  and  Jackson.  The  time  limited  in  them 
having  expired  without  any  thmg  being  done,  they  were 
signed  a  second  time  with  altered  dates  by  Steadf  who 
added  the  words,  ^^  for  ourselves  and  partners,  William 
Wainwrightj  Isaac  Sowdcn" 

It  appearing  that  tlie  Plaintifis  were  not  general  part- 
ners, but  partners  only  in  the  dealings  to  which  the 
award  referred,  the  learned  judge  thought  the  instru* 
ment  of  submission  insufficient ;  and  a  verdict  was  taken 
for  the  Plaintiff,  subject  to  an  application  to  this  Court, 
to  set  it  aside  and  enter  a  nonsuit,  on  the  ground  of  the 
defect  in  the  submission. 

H  S  Pell 


One  of  several 
partners  can- 
not bind  the 
otheri  by  a 
subioaission  to 
arbitration» 
even  of  mat- 
ten  arising  out 
of  the  business 
of  the  firm. 
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1825.  Pell  Serjt.,  obtained  a  rule  nisi  to  this  effect,  on  the 

ground  that  there  was  no  difference  between  the  incidents 
of  a  general  partnership  and  a  partnership  in  a  particular 
transaction ;  —  that  a  payment  to  one  of  several  part- 
ners would  operate  as  a  discharge  of  a  debt  due  to  the 
whole  firm ;  —  that  a  release  of  such  a  debt,  executed  by 
one  of  several  partners,  would  be  valid  against  the 
others ;  as  also  a  release  of  an  action ;  — that  an  admission 
by  one  of  several  partners  would  be  equally  binding  on 
the  others ;  —  that  each  partner  had  authority  to  act  for 
the  firm  in  all  matters  relating  to  the  business  carried 
on  by  them ;  — and  that  although  an  authority  could  not 
be  implied  to  one  of  them  to  bind  the  others  by  a  sub- 
mission to  arbitration  on  matters  foreign  to  such  busi^ 
ness,  {Sandeland  si  Marsh\{a)  yet  a  submission  to 
arbitration  on  matters  arising,  out  of  it,  seemed  to  be  as 
much  within  the  scope  of  the  partnership  authority,  and 
as  necessary  to  its  success,  as  the  ordinary  conduct  of 
their  trade. 

Vaughan  and  Wilde  Serjts.  for  the  Plaintifis  relied  on 
Com*  Dig*  Arb*  D.  2.  **  If  there  be  a  controversy  -be- 
tween A.  of  the  one  part,  and  B.  and  C.  of  the  other, 
and  B.  submit  for  himself  and  C,  and  there  be  an  award 
that  B.  shall  pay,  this  is  good,  though  C.  be  a  stranger. 
So  if  B*  submit  for  himself  and  his  partner ;"  from  which 
they  argued  that  JB.'s  hiding  been  holden  singly  liable, 
must  have  proceeded  on  the  ground  that  his  engage- 
ment did  not  bind  his  partner :  they  referred  to  Siratig'- 
ford  V.  Greed (b)  as  an  authority  to  the  same  effect: 
urging  that  the  executing  a  submission  to  refer  to  arbi- 
tration was  not  an  act  within  the  ordinary  course  of 
business,  but  a  delegation  of  an  authority,  and  that  an 
award  might  call  on  the  partners  to  perform  acts  which 
by  law  they  could  not  be  called  on  to  perform;  as  to 

{a)  %B.^j1.  67J.  (^)  %  Mod.  %%%. 

execute 
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execute  deeds,  &c.     That  they  could  not  revoke  the  au-        1825. 
thority  which  had  been  given,  and^  therefore  ought  not         '-  " 
to  be  bound  by  it. 


PeU  was  heard  in  support  of  his  rule,  and  the  Court 
having  taken  time  to  consider,  judgment  was  now  de- 
livered by 

Best  C.  X     The  only  question  in  this  case  was,  whe- 
ther the  Plaintiffs  were  concluded  by  an  award  which 
had  been  made  on  the  subject  of  the  demand,  to  enforce 
which  the  action  was  brought*    The  plaintiffs  are  five 
in  number,  but  the  submission  to  tl)e  award  was  signed 
by  no  more  than  three  of  them,  «and  the  question  is, 
whether  a  submission  by  the  thril  will  bind  tlie  five. 
The  Court  are  of  opinion  that  it  will  not  bind  them.     It 
has  been  urged  that  a  release  by  one  of  several  partners 
will  bind  the  others,  and  that  is  true,  because,  as  a 
debtor  may  lawfully  pay  his  debt  to  one  of  them,  he 
ought  also  to  be  able  to  obtain  a  discharge  upon  pay- 
ment    It  has  further  been  urged  that  the  admission  of 
one  partner  is  binding  on  his  fellows,  this,  however,  is 
not  exactly  so;  such  an  admission  is  evidence  against  all 
the  partners,  and  as  such  evidence,  it  may  atiect  them 
more  or  less,  but  it  does  not  affect  this  case,  for  even  in 
the  case  of  a  general  partnership,  one  of  the  partners 
cannot  bind  thq  others  without  nn  authority  express  or 
implied,  and  an  apthority  can  only  be  implied  for  what 
is  necessary  to  carry  on  the  trade  in  which  the  partners 
are  concerned.    Now  to  enter  into  a  submission  for  arbi- 
tration is  no  part  of  the  ordinary  business  of  a  trading 
firm,  and  tliere  is  nothing  in  the  present  case  to  shew 
that  either  of  the  parties  had  authority  to  bind  the  others 
to  such  a  submission      It  is  true  that  in  Strangfprd  \\ 
Greed  the  point  now  determined  was  not  exactly  in  issue, 
but  it  was  ahnost  inseparably  connected  with  the  point 
which  was  there  decided :  it  was  laid  down  in  that  case 

H  4  ihal 


Saxt. 
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1880.  that  partner  4*  may  engage  for  the  performance  of  an 
agreement  by  his  co-partner  B,^  and  liB.  fiiils  to  perform, 
it  will  be  a  breach  of  A!s  engagement ;  if  it  is  a  breach 
of  /f/s  engagement,  it  seems  to  be  implied  that  B.  was 
not  jointly  bound  with  him,  for  had  he  been  bound,  it 
would  have  been  a  breach  of  the  engagement  of  both* 

The  language  of  Comyn*s  Digest  is  to  the  same  effect. 
*^  If  there  be  a  controversy  between  A*  of  the  one  part, 
and  B.  and  C.  of  the  other,  and  B.  submit  for  himself 
and  C  and  there  be  an  award  that  B.  shall  pay,  this  is 
good,  though  C.  be  a  stranger."  We  should  be  sorry  to 
establish  a  principle  by  which  those  who  are  concerned 
in  joint  contracts  should  be  rendered  more  extensively 
liable  than  at  present. 

Rule  discharged* 


^ojf  14-  TkoMAS  V.  Jacksok. 

To  say  of  one  '^P'HE  cleclaration  stated,  that  the  Defendant  was  a 
the  business  of  husbandman,  and  farmer  of  a  certain  large  farm  of 

a  com  vendor,  arable  and  other  lands,  with  the  appurtenances,  and  a 
ou  ara  a      yg^dor  of  the  corn  by  him  raised  and  grown  in  and 
swindling  ras-   upon  his  said  farm  and  lands,  and  carried  on  the  busi- 

cal ;  you  de-    j^^^g  ^f  ^  husbandman  and  vendor  of  com  with  ffreat 

Itvered  me  loo  ... 

bushels  of  oats  ii^tegrity,  and  with  the  good  opinion  of  his  neighbours 

worse  by  6i/.  and  Other  good  subjects;  and  that  the  Defendant 
I  bareained"*  slandered  him,  by  saying  to  him  and  of  him,  as  such 
for,"  is  action-  husbandman,  farmer,  and  vendor  of  com,  in  the  pre- 

able,  and  en-    senoe  and  hearin&r  of  others,-  **  You  are  a  rosrne  and  a 

titles  him  to  a  •      ® 

verdict  without  swindling  rascal;  you  delivered  me  100  bushels  of  oats 

proof  of  spe-  worse  by  6rf.  a  bushel  than  I  bargained  for ;"  where- 
^^         ^**     upon  one  Marrt  who,  before  the  speaking  of  the  words, 

was  about  to  make  a  purchase  of  the  plaintiff,  refused  to 
do  so.     The  Defendant  pleaded  the  general  issue,  and 

justified 
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JQstified  the  charge  of  selling  oats  6d.  a  bushel  worse 
than  those  bargained  for. 

At  the  trial  before  Bayley  J.^  last  York  assizes,  the 
Plaintiff*  proved  the  speaking  of  the  words,  as  alleged  in 
the  declaration,  but  failed  in  establishing  the  existence 
of  the  special  damage. 

Whereupon  the  learned  Judge  told  the  jury,  that  un- 
less special  damage  was  proved  the  action  could  not  be 
maintained ;  and  that  therefore  they  must  find  a  verdict 
lor  the  Defendant.  But  in  order  to  save  the  pinrties 
the  expence  of  coming  to  trial  again,  in  case  the  Court 
above  should  dissent  from  his  direction  touching  the 
special  damage,  they  might  also  say  what  damage  they 
thought  the  Plaintiff  had  sustained  by  the  speaking  of 
the  words  only. 

The  jury  found  a  verdict  for  the  Defendant,  and  said 
they  could  find  no  damages  for  the  Plaintiff,  *^  because 
he  had  not  substantiated  the  charge." 

Bosanquct  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  verdict  for  the  Plaintiff,  or  to  allow 
him  a  new  trial,  on  the  ground  that  the  words  alleged  in 
the  declaration  having  been  spoken  of  the  Plaintiff  in 
bis  business  or  calling  of  a  corn  vendor,  were  actionable^ 
and  entitled  him  to  a  verdict  without  proof  of  special 
damage. 

Vaughan  Serjt  shewed  cause,  but 

• 

The  Court  were  clearly  of  opinion,  that  these  words 
spoken  of  a  corn-factor  were  actionable,  without  proof 
of  special  damage ;  and  Best  C.  J.  said,  that  such  would 
be  the  case  with  any  words  which  imputed  to  a  man 
fraudulent  conduct  in  the  business  whereby  he  gained 
his  bread. 

The  rule,  therefore,  for  a  new  trial  was  made  abso- 
lute, unless  the  defendant  consented  within  a  week  to 
aBow  a  verdict  to  be  entered  for  the  Plaintiff  with  40s* 
damages. 


1825. 
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Uof  14.  CoLLiEB  V.  Jacob. 

An  agfeement  '^I^HIS  was  an  action  on  the  stat.  2  &  S  Edw.  6.  c.  13^ 
of  wheat  by  ^^^  improperly  setting  out  the  tithe  of  wheat.  ' 

one  sheaf  At  thetrialat  the  lastZe^Bttf^assizes, before Gosefee  J., 

f^^'^^^J^"  certain  witnesses  whom  the  jury  believed,  stated  that  the 
out  of  each  of  Plaintiff  had  at  a  vestry  agreed  that  the  tithes  should  be 
many  shocks  taken  in  the  following  manner,  viz.  the  sheaves  were  to 
yigpX.  ^  ^^  ^P  ^^  shocks  of  ten  each,  and  the  Plaintiff  was 

to  have  one  sheaf  out  of  each  shock,  taken  by  the  De- 
fendant at  varying  intervals ;  as,  the  first  sheaf  in  the 
first  shock,  the  second  in  the  second  shock,  the  third  in 
the  third  shock ;  so  that  out  of  the  sheaves  in  the  field 
he  was  to  take  the  first,  the  twelfth,  the  twenty*third, 
and  so  on, 

Gaselee  J.  told  the  jury,  that  if  they  believed  the 
Plaintiff  had  made  this  agreement,  and  that  the  Defend- 
ant had  in  cpnsequence  taken  the  trouble  to  set  up 
shocks  which  he  would  not  otherwise  have  done,  they 
ought  to  find  a  verdict  for  the  Defendant  This  was 
done;  and 

Bosanquet  Seijt,  who  had  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  had  been  given 
against  the  weight  of  evidence,  now  contended,  also,  that 
.iiis  mode  of  tithing  was  illegal,  and  likely  to  lead  to  a 
araud  on.  the  parson ;  that  the  parson  had  no  right  to 
select  any  particular  sheaf,  and  that,  therefore^  it  could 
not  be  allowed  to  the  farmer  to  do^so. 

Best  C*  J.  Though  I  might  have  disbelieved  wit- 
nesses who  stated  that  a  man  had  made  an  agreement 

so 


IN  THE  Sixth  Ykau  of  GEO.  IV. 

so  prejadicial  to  his  own  interests  as  tbb  must  have 
been  to  the  interest  of  the  Plaintiff  the  jury  have  be- 
lieved them^  and  have  confirmed  the  existence  of  the 
agreement,  in  which  I  think,  in  the  way  it  was  put  to 
the  jury  by  my  Brother  Gaselee,  there  was  nothing  il- 
legal, although  the  mode  of  tithing  adopted  was  more 
likely  to  lea^  to  fraud  than  any  I  ever  heard  of. 
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BuBROUGH  J.  (a)  The  legal  mode  of  tithing  wheat 
is  by  the  sheaf;  but  it  is  also  very  common,  especially 
in  the  west  of  England,  to  tithe  it  by  the  shock;  an 
agreement  to  which  effect  has  here  been  given  by  the 
jury,  without  any  imputation  of  fraud.  The  verdict, 
therefore^  ought  not  to  be  disturbed. 

'    Gaselee  J.  concurring,   and  adding  that  no  fraud 
had  been  practised,  the  rule  was 

Discharged. 

(a)  Park  J.  had  gone  to  Chamber^. 


MoRLEY  and  Others  v.  Boothby 


Maj  14. 


Same  v.  Boothby  and  Clarke. 


'^PHE  Plaintiffs  (declared,   that,  in  consideration  that  «<  Messrs. 

the  said  Plaintiffs,  at  the  request  of  the  said  De-  ^^''^Zwt 
fendants,  would  sell  and  deliver  to  certain  persons  using  hereby  pro- 
mise that  your 
draft  on  WlUiam  CUirke$  •Son,  and  Co.,  due  at  Messrs.  Mastermans*^  at  six  months, 
on  the  97th  of  November  next,  shall  be  then  paid  out  of  money  to  be  received  from 
St,  Philips  church,  say  amount  1 74^  13J.  sd.  —  W.  Clarke^  W.  Boothby  :** 

Held,  that  this  undertiaddng  was  void  wiChm  the  statute  of  lirands,  no  consideration 
^peariog  for  Bootbb/9  promise. 

the 
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the  style  of  William  Claries  Son,  and  Co.,  certain  gooda^ 
wares,  and  merchandises,  of  certain  value,  to  wit,  of  the 
value  of  174/.  ISs.  5 J.,  to  be  used  in  and  about  building 
a  certain  church,  to  wit,  SL  Phillip's  church,  atSheffieldf 
in  the  county  of  Yorkj  to  be  paid  for  by  a  bill  of  ex* 
change^  to  be  drawn  by  the  said  Plaintiffs  upon  the  said 
William  Clarke,  Son,  and  Co.,  to  be  payable  at  a  certain 
day  then  to  come,  to  wit,  at  a  day  not  eanier  than  the 
27th  day  of  November  then  next,  the  said  Defendants  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
Plainti&  that  the  said  bill  should  be  paid  when  due  out 
of  such  monies  as  the  said  Defendants  should  receive 
before  the  said  bill  should  become  due,  for  and  on  ac- 
count of  the  building  of  the  said  church ;  and  the  said 
Plaintiffi  aver  that  they,  confiding  in  the  said  promise 
and  undertaking  of  the  said  Defendwts,  did  afterwards, 
to'  wit,  on,  &c.,  at,  &c.,  sell  and  deliver  to  the  said  Wil^ 
Ham  Clarki  Son,  and  Co.  divers  goods,  wares  and  mer> 
chandises  of  the  value  aforesaid,  to  be  used  in  and  about 
the  building  of  the  said  church,  and  did  afterwards,  to 
wit,  on  the  27th  day  of  May  in  the  year  aforesaid,  draw 
a  certain  bill  for  the  said  snm  of  money  on  the  said 
William  Clarke^  Son,  and  Co.,  payable  to  the  order  of 
the  said  Plaintifis,  at  a  certain  day  not  sooner  than  the . 
27th  of  November  in  the  year  aforesaid,  to  wit,  on  the 
SOth  day  of  the  month  last  aforesaid ;  and  the  said  Wil^ 
Ham  Clarke,  Son,  and  Co.  then  and  there  duly  accepted 
the  said  bill ;   and  although  the  said  bill  afterwards,  and 
when  the  same  became  due  and  payable,  to  wit,  on  the 
SOth  day  of  November  in  the  year  aforesaid,   in   the 
county  aforesaid,  was  duly  presented  for  payment  there- 
of; and  although   the    same  was  then  and  there   dis- 
honored by  the  said  William  Clarke,  Son,  and  Co.,  the 
said  acceptors  thereof,  of  which  said  premises  the  said 
Defendants  afterwards,  to  wit,  on,  &&,  at,  &C.,  had 
notice ;   and  although  the  said  Defendants  received  be* 

fore 
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fore  the  bill  became  dae,  and  from  thence  hitherto  have 
had  sufficient  monies  for  and  on  account  of  the  building 
the  said  church,  to  satisfy  the  said  bill,  yet  the  said 
Defendants,  not  regarding  their  said  promise  and  un<^ 
dertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  Plaintifis  in  this  respect,  have  not,  (al- 
though ofleivrequested  so  to  do)  guaranteed  the  payment 
of  the  said  bill,  or  paid  or  caused  to  be  paid  the  sum  of 
money  therein  specified,  or  any  part  thereof  to  the  said 
Plaintiffs. 

There  were  various  other  counts,  but  all  stating  in 
substance  the  same*  undertaking. 

The  Defendants  pleaded,  that  the  supposed  promise 
was  a  special  [Promise  to  answer  for  the  debt  of  other 
persons,  to  wit,  the  said  persons  using  the  style  of 
William  Ctdrkej  Son,  and  Co. ;  and  that  no  agreement 
in  respect  of  or  relating  to  the  supposed  cause  of  action, 
or  any  memorandum  or  note  thereof,  wherein  the  con- 
sideration for  the  said  promise  was  stated  or  shewn,  was, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  in  writing  or  signed  by  the  said  Defend- 
ants, or  by  any  other  person  or  persons  by  them  there- 
unto lawfully  authorized.  The  Plaintiffs  replied,  that  a 
certain  agreement  in  respect  of  and  relating  to  the  said 
cause  of  action,  wherein  the  consideration  for  the  said 
promise  was  stated  and  shewn,  was,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
made  in  writing  and  signed  by  the  said  Defendants, 
which  said  last  mentioned  agreement  was  and  is  to  the 
effect  following ;  that  is  to  say. 


*'  Messrs.  Morley  and  Co. 

"  We  hereby  promise  that  your  draft  on 
WtUiam  Clarke^  Son,  and  Co.  due  at  Messrs.  Master-- 
man's  at  six  months,  due  on  the  27tb  of  November  next, 
shall  be  then  paid  out  of  money  to  be  received  from 

Si^Pkilip^n 
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St.  PhUtp^s  Church;  say  amount  174/.  IS^.  5(/«,   say: 
27th  Nooember. 

"  Sheffieldy  "  We  are,  yours, 

"  May  26.  1824»."  W.  Clarke j  W.BoUhbyy 

And  this  the  said  Plaintiff  are  ready  to  verify* 
Demurrer^  assigning  for  cause,  that  the  supposed 
agreements  in  writing  mentioned  In  the  replications,  do 
not  state  or  shew,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  any  such  consider- 
ations or  consideration  for  the  promises  or  promise  as 
in  and  by  the  declaration  are  alleged  to  have  been 
the  considerations  of  such  promises  respectively;  and 
,  also  for  that  the  supposed  agreements  in  .the  said  repli- 
cations mentioned,  do  not,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  state  or  shew 
any  considerations  or  consideration  for  the  promises 
mentioned  and  set  forth  in  the  declaration,  or  for  any  or 
either  of  those  promises.     Joinder  in  demurrer. 

The  action  against  BooMy  alone  was  upon  an  under- 
taking in  substance  the  same  as  the  above^  and  the,, 
pleadings  were  framed  accordingly. 

Ondaw  Sexjt,  in  support  of  the  demurrer,  relied  on 
Wain  V.  Walters  (a),  Lyon  v.  Lamb  (6),  Saunders  v.  WaJce^ 
field  {c)j  and  Jenkins  v.  Reynolds  {d\  and  contended  that 
no  consideration  for  the  Defendants'  promise  appeared 
on  the  face  of  these  instruments,  the  language  respect- 
ing St.Philip*s  Church  not  being  intelligible  without 
recourse  to  oral  testimony,  which  it  was  the  express 
object  of  the  statute  of  frauds  to  exclude. 


Pell  Serjt.  contra  said,  that,  admitting  the  correctness 
of  the  principle  laid  down  in  Wain  v.  Walters^  there  had 


(a)  s  BasU  10. 

{b)  Fell.  Mtrc. Guar.  %6o. 


(r)  4B.bfjf.S95' 


always 
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always  been  much  indecision  in  the  application  of  it,  as 
it  frequently  led  to  great  injustice,  and  promoted  breach 
of  faith.  He  referred  to  the  language  of  Dallas  C.  J. 
in  Pace  v.  Marsh  (a) — **  These  cases  ought  not  to  be 
encouraged  beyond  what  the  law  strictly  warrants ;  be- 
cause parties  too  frequently  by  entering  into  such  engage* 
ments  occasion  extensive  credit  to  be  given,  and  then 
get  out  of  their  obligation  in  any  way  they  can  ;"-^  and 
to  the  disapprobation  expressed  by  the  Chancellor  in 
Ex  parte  Minet{b)  on  the  subject  of  the  doctrine  laid 
down  in  Wain  v.  Walters,  A  very  slight  indication  of 
the  consideration  for  the  Defendants'  promise  had  been 
holden  sufficient;  and  the  case  of  Boehm  v.  Campbell {c)^ 
where  the  guarantee  was  sustained,  could  not  be  distin- 
guished from  the  present,  in  which,  from  the  date  of  the 
guarantee,  and  the  language  of  the  bills,  the  consider- 
ation was  sufficiently  connected  with  the  building  of  the 
cimrch. 
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Ondax  replied,  that  Boehm  v.  Campbell  was  anterior 
to  Saunders  v.  Wakefield  and  Jenkins  v.  Beynolds^  and 
that  the  consideration  in  that  case  was  more  apparent 
than  in  the  present. 

Cur.  adv.' vult. 

Best  C.  J.  now  delivered  the  judgment  of  the  Court, 
and  after  stating  the  pleadings,  and  observing,  that 
though  a  sufficient  consideration  for  the  Defendants' 
promise  was  stated  in  the  declarations,  the  instruments 
.set  out  in  the  replications  did  not  contain  any  proof  of 
the  averments  in  the  declarations,  —  said, — 
.  The  common  law  protected  men  against  improvident 
•contracts.  If  they  bound  themselves  by  deed,  it  was  con- 
sidered thattheymusthavedetermineduponwhatthey  were 


{a)  X  Bingh.  %i6.         {b)  14  Fes.  jun.  190. 


{e)zB.M.ls. 

about 
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MoRLKT       ***^  therefore  it  was  not  necessary  to  the  validity  of  the 
V.  instrument,  that  any  consideration  should  appear  on  it* 

^oofTWBr.      jn  nil  other  cases  the  contract  was  invalid,  unless  the  . 
party  making  the  promise  was  to  obtain  some  advan- 
tage, or  the  party  to  whom  it  was  made,  was  to  suflfer 
some  inconvenience  in  consequence  of  the  one  making, 
or  the  other  accepting  such  promise. 

If  the  contract  was  oral,  the  benefit  or  inconvenienoe, 
as  well  as  the  other  parts  of  the  contract,  could  only  be 
proved  by  parol  testimony.  When  the  contract  was 
reduced  to  writing,  it  was  required  not  only  that  the 
obligatory  part,  but  that  the  inducement  or  consider- 
ation should  also  be  in  writing,  because  it  was  always 
a  rule  in  the  law  of  evidence,  that  no  parol  testimony 
could  be  admitted,  either  to  supply  the  defects,  or  ex- 
plain the  contents  of  a  written  instrument  If  the  writ- 
ing did  not  prove  the  consideration,  it  could  not  be 
proved  in  any  other  manner,  and  thus  the  contract  &iled, 
because  the  consideration,  without  which  it  was  alto- 
gether inoperative,  could  not  be  shewn.  When  the 
statute  of  frauds  declared  that  no  person  should  be 
charged  with  the  debt  of  another  except  on  an  agree- 
ment in  writing;  if  the  clause  in  the  statute  had  not  ex- 
pressed (as  I  think  it  does)  that  the  whole  agreement 
sbpuld  be  in  writing,  the  law  of  evidence  would  have 
rendered  it  necessary  the  whole  should  have  been  in 
writing,  by  declaring,  as  it  uniformly  has  done,  that 
nothing  could  be  added  to  the  terms  expressed  in  writ- 
ing by  parol  testimony.  Applying  the  principles  of 
common  law  to  the  statute,  which  is  a  safe  mode  of 
construing  acts  of  the  legislature,  I  say,  as  I  said  in 
Saunders  y.  Wakefield^  that  if  I  had  never  heard  of  Wain 
Y.  Walters  1  should  have  held,  that  a  consideration  must 
appear  on  the  &ce  of  the  written  instrument  It  must 
also  oocur  to  any  one^  that  to  attain  the  avowed  object 

of 
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of  the  statute  of  frauds  (namely,  the  preveadon  of  per- 
)ury\  h  is  move  necessary  to  require  that  the  conskl^ * 
atioa  of  a  bargain  should  a^)ear  in  writing  than  any 
other  ttermt  or  condition  of  it.  That  the  oonsideratioli 
should  appear  on  the  instrument,  not  in  any  set  formal 
termsy  but  wdh  deamess  enough  for  the  courts  to 
jiici^t>f  its  sufficiency,  is  now  fiiUy  established  fay  JVain 
T.  Waken,  and  Saunders  v.  WdJc^idd^  in  the  King^s 
Baldly  and  JenJdm  v.  Beynoldsj  in  this  Court. 

The  present  Ixnrd  Chancellor  is  reported  to  have 
dqmssed  himself,  -in  ex  parte  Minetf  dissatisfied  with 
the  judgment  of  Wain^.  Walters.  I  think  his  Lord- 
ship must  have  been  mistaken  by  the  reporter,  who 
has  made  the  Chancellor  say,  ^  The  undertaking  of 
ooe  man  for  die  debts  of  another  does  not  require 
a  consideration  moving  between  them."  No  court  of 
common  law  has  ever  said  that  there  should  be  a  con* 
sideration  directly  between  the  persons  giving  and  re- 
ceiving the  guaranty.  It  is  enough  if  the  person  for 
whom'  the  guaxmitor  becomes  surety  has  boiefit^  or  the 
peraon  to  whom  the  guaranty  is  pveft  suffer  incon«* 
vmienc^  as  an  inducement  to  the  surety  to  become 
guaranty  for  the  priticq[>d  debtor. 

The  ChaModlor  did  not  decide  this  point  in  that  case. 
In  ex  parte  Gardam  (a),  this  question  came  again  be- 
fore the  Chancellor,  and  his  Lordship  again  expressed 
his  dissatis&ction  at  Wain  v.  Walters^  but  his  judgment 
is  not  in  opposition  to  the  authority  of  that  case.  The 
judgment  of  the  Chancellor  was,  that  there  was  a  suffi- 
dent  consideration  expressed  in  the  guarantee. 

I  must  observe,  that  Saunders  v.  Wakefield,  and  Jenkins 
V.  SeynMsf  have  been  dedded  by  the  King's  Bench 
and  the  Common  Pleas,  since  the  cases  in  equity. 


ISSffi 


Moauar 


Vol.  UI. 


(«)  15  rr/.jun«a88. 
I 
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In  die  cases  of  Boehmy*  Campbell^  and  Pace  v.  Marsh  ^ 
this  Court  did  not  mean  to  over-rule  them,  but  gave*, 
their  judgments  on  the  ground  that  there  was  a  suffi- 
cient consideration  expressed  on  the  written  instru- 
ments. In  both  those  cases  a  by-gone  consideration 
was  expressed  on  the  guarantees ;  whether  such  con-' 
sideration  was  sufficient,  it  is  not  now  material  to  in- 
quire, because  in  the  instruments  set  in  these  declar- 
ations there  are  neither  past  nor  future  considerations. 
It  does  not .  appear  that  the  credits  which  had  pre- 
viously been  given  to  the  original  debtors  were  excused 
in  consequence  of  those  guarantees.  When  the  bills 
which  had  been  given  were  at  maturi^,  the  debtors  could 
be  sued  as  well  after  as  before  the  giving  of  the  gua- 
rantees. The  debtors  had  no  benefit,  nor  did  the  cre- 
ditors put  themselves  to  any  inconvenience  in  con- 
sequence of  the  execution  of  those  instruments.  Al- 
though one  of  the  papers  speaks  of  money  for  Si, 
Phillijfa  church,  it  does  not  appear  that  the  persons 
subscribing  such  paper  had  any  thing  to  do  with  any 
such  money.  The  replications  setting  forth  these  gua- 
rantees do  not  support  the  declaration,  and  we  are  of 
opinion  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  Defendants  accordingly. 
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TTRESPASS  for  breaking  and  entering  the  Plaintiff's  Defendant 

close,  called  the  yard,  in  the  parish  of  St.  Andrew^  P^**^  *. 

in  the  town  of  Cambridge.  of  way  by 

Tfte  Defendant  pleaded  that  before  and  at  the  said  ^^^*  viUt-^ 

several  times  when,  &c.,  he  was  seized  in  his  demesne  pfjjQt^  2q  \^ 

as  of  fee  of  and  in  a  certain  messuage  and  yard  in  the  replication, 

parish  aforesaid,  and  that  long  before  any  of  the  several  *™^"**«<*  '^« 

,  ,  -      grant.     At 

times,  when,  &c.,  to  wit,  on  the  1st  January  1764,  at  the  the  trial,  thet« 
parish  aforesaid,  by  a  certain  deed  then  and  there  made  being  conflict- 
between  John  Waterfield^  the  then  owner  of  the  said  ^^^^  ^y^^  ^ 
close  of  Plaintiff  called  die  yard,  and  who  was  then  interrupted 
seized  hereof  in  his  demesne  as  of  fee,  and  Thomas  "»e«*o^the 

n  J  1  •       •  .  way,  the  Judge 

Blanks  and  Mary  his  wife,  who  were  then  seized  in  their  directed  the 
demesne  as  of  fee,  in  right  of  the  said  Mary^  of  and  in  J^T*  that  if 
the  messuage  and  yard,  now  of  Defendant,  and  whose  ^^  thought 
estates  therein  he.  Defendant,  now  hath,  but  which  said  Defendant  had 
last-mentioned  deed  hath  since  been  lost  and  destroyed  **?^''? 

•^        nght  or  way 

by  accident,  and,  therefore,  cannot  be  produced  to  the  uninterrupt- 
Court  here,  and  the  date  whereof  is  for  that  reason  ^Y  ^^  """* 
wholly  unknown  to  Defendant,  the  said  John  Waterfield  ^^^^  y^   ^J^^ 
so  being  owner  of  the  said  close,  in  which,  &c.,  did  grant  tue  of  a  deed, 
to  the  said  Thomas  Blanks  and  Mary  his  wife,  in  right  Jj^^°"Jf^ 
of  the  said  Mary^  so  then  being  the  owner  of  the  said  Defendant ;  if 

messuage  and  yard,  now  of  Defendant,  and  to  the  heirs  ^^^V  thought 

J        .  i».L        -J  n^  r  •!  .  •  there  had  been 

and  assigns  of  the  said  Mary  as  aforesaid,  a  certain  way  ^^        grant- 

from  the  public  highway  or  street  called  the  Petty  Cury^  ed  by  deed, 

into,  through,  over,  and  along  the  said  close  called  the  ^  IT^'*"? 

yard,  in  which,  &c.,  unto  and  into  the  said  messuage  and  PiaintifT: 

yard  of  Defendant,  and  so  back  again  from  the  said  last     .^^!^»  ^1*^^ 

mentioned  close  into,  through,  over,  and  along  the  said  ^g,  ^gi^i^ 

I  9        *  close, 


lid 


CASES  IN  EASTER  TERM 


1825. 


close,  in  whicb,  Sec,  called  the  yard,  unto  and  into  the 
said  public  king's  highway  to  go,  return,  pass,  and  re- 
pass on  foot  in  and  along  the  said  last  mentioned  way 
at  seasonable  hours  in  the  day  time. 

The  Plaintiff  replied,  that  the  said  John  fVaterfield  so 
being  owner  of  the  said  dose,  in  which,  &C.,  did  not 
grant  to  the  said  lyiomas  Blanks  and  Mary  his  wife,  in 
right  of  the  said  Mary^  being  the  owners  of  the  said  mes- 
suage and  yard,  now  of  Defendant,  a  certain  way  to  pass 
on  foot  from  the  said  public  highway  or  street  called  the 
Petty  Curyy  into,  through,  over,  and  along  the  said  dose 
called  the  yard,  in  which,  &c« 

Upon  this  replication  issue  was  taken,  and  there  was 
also  a  new  assignment,  upon  which  judgment  was  suf- 
fered by  nil  dicit.  A  t  the  trial  before  Gasdee  J.  at  the  last 
Cambridge  assizes,  it  appeared  that  the  premises  occu- 
pied by  the  Plaintiff  and  Defendant  adjoined  each  other, 
and  were  formerly  in  the  hands  of  a  single  owner  who 
divided  them  in  the  year  1784,  by  a  conveyance  of  part 
to  a  person  under  whom  the  Defendant  claimed,  but  the 
right  of  way  now  asserted  was  not  reserved  in  that  con- 
veyance. As  to  the  undisputed  use  of  the  way,  there 
was  conflicting  testimony,  but  the  weight  of  evidence 
showed  that  the  alleged  right  had  been  pretty  constandy 
contested,  and  the  Defendant  upon  recently  taking  some 
adjacent  premises  the  approach  to  which  was  by  the  en- 
trance he  claimed  into  the  yard,  said,  **  My  right  of 
way  from  the  street  to  the  yard  can  now  no  longer  be 
resisted.** 


Gaseixe  J.  referred  to  Doe  d.  Fenmiek  v.  Bead  (a) 
and  told  the  jury  that  if  upon  this  issue  they  thought  the 
Defendant  had.  exercised  the  right  of  way  uninterrupt- 
edly for  more  than  twenty  years,  by  virtue  of  a  deed» 


(if)  5  B.  &  ^,  13a. 


and 
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And  that  thai  deed  had  been  lost,  they  would  find  a  ver- 
dict fat  the  Defendant  t  if  they  thought  there  had  been 
no  way  granted  by  deed,  they  would  find  for  the 
Plaintiff. 

The  jttiy  said  they  could  not  find  any  deed)  and  gave 
A  verdict  for  the  Plaintiff. 


1825. 


Taddjf  Serjtk  obtained  a  rule  nisi  for  a  new  trial  upon 
on  objection  to  this  direction,  against  which  rule  Wild^ 
Serjt.  was  to  have  shewn  cause,  but  the  Court  stopped 
him,  and  called  on  Taddy  to  support  his -rule.  He  con- 
tended that  the  jury  ought  to  have  been  told,  that  i^ 
they  thought  the  way  had  been  used  uninterruptedly 
for  a  suficient  length  of  time^  they  might  from  that  cir* 
cumstance  presume  a  deed ;  and  he  referred  to  Campbell 
V.  Wilson  {a\  where  it  was  holden  that  upon  an  \x\x* 
intjerrupted  use  for  twenty  years  the  jury  might  presume 
a  grant.  In  Doe  dU  Fenwick  v.  Bead  the  commencement 
of  the  Defendant's  title  appeared^  and  as  that  title  was 
not  sufficient  unless  confirmed  by  a  subsequent  convey-^ 
anoe,  the  jury  were  properly  directed  to  consider  whether 
or  not  any  such  conveyance  had  been  made;  but  even 
in  that  case  Holrqyd  J.  said,  **  In  cases  of  rights  of  way 
the  original  enjoyment  cannot  be  accounted  for,  unless 
a  grant  has  been  made^  and  therefore  it  is  that  fix>m 
long  enjoyment  such  grants  are  presumed.''  In  Holcrqfi 
V.  Hed{b)9  where  the  grantee  of  a  market  had  suffered 
another  to  erect  another  market  in  his  neighbourhood^ 

and  use  it  without  interruption  for  above  twenty  years, 

» 

J^e  C.  Jk  thought  it  was  a  bar  to  an  action  on  the  case 
for  a  disturbance  of  the  franchise,  though  it  was  clear 
that  the  user  originated  without  any  rightful  authority. 
Tlierefor^  where  there  has  been  a  user  adverse  to  thd 


{a)  s^Mt,%94* 


I  9 


Plaintifl; 
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Plaintiff,  it  is  not  for  a  jury  to  find  a  deed,  but  for  the 
judge  to  direct  them  whether  or  not  the  fkcts  are  suffi- 
cient to  authorize  them  to  presume  one. 

Best  C.  J.  I  think  that  the  direction  of  the  learned 
Judge  was  perfectly  right,  and  that  he  went  far  enough. 
I  do  not  dispute  that  if  there  had  been  an  uninterrupted 
usage  for  twenty  years,  the  jury  might  be  authorized  to 
presume  it  originated  in  a  deed ;  but  even  in  such  a  case 
a  Judge  would  not  be  justified  in  saying  that  they  must, 
but  that  they  may  presume  the  deed.  If,  however,  there 
are  circumstances  inconsistent  with  the  existence  of  a 
deed,  the  jury  should  be  directed  to  consider  them,  and 
to  decide  accordingly.  In  the  present  case  the  way 
which  was  pleaded  had  not  been  reserved  by  the  deed 
under  which  the  premises  to  which  it  was  said  to  be 
long  were  separated  from  the  PlaintiiTs  premises ;  the 
user,  so  far  from  having  been  uninterrupted,  had  almost 
always  been  the  subject  of  con^st;  and  the  expression 
employed  by  the  Defendant  upon  acquiring  a  way  to  the 
premises  recently  taken,  showed  that  he  was  distrustful 
of  his  claim  before. 


Park  J.  Nothing  but  uninterrupted  usage  can  raise 
a  presumption  of  a  grant;  here  the  usage  wa3  always 
interrupted,  and  the  learned  Judge's  charge  was  per- 
fecdy  correct 

BuRKOUGH  J.  The  charge  to  the  jury  Was  bo  proper 
that  I  shall  adopt  it  for  the  future.  It  was  of  the  essence 
of  the  plea  and  replication  that  the  jury  should  enquire 
whether  or  not  the  deed  stated  in  the  plea  ever  had 
existence.  If  there  had  been  such  a  deed  it  is  not  pro- 
bable the  usage  of  the  way  would  have  been  constandy 
disputed,  as  it  appears  to  have  been  according  to  the 

evideqcc 
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evidence  at  the  trial.    There  is  no  ground  for  wishing       18251 

to  alter  the  verdict  of  the  jury,  and  the  Defendant's  role  \  ^  '-^ 
-  Lnrxrr 

must  be  . .  v. 

Discharged.  Wuaon. 


COLLBDOE  V.  Horn.  Maj  i6. 

nPHIS  was   an  action  to  recover  money  alleged   to  Tlie  Ibllowiog 

be  due  from  the  Defendant  to  the  Plaintiff.    The  J««f  fromthe 

JDfSKndant  to 
Defendant  pleaded  the  statute  of  limitations; «  and  as  Plaintiff's  at- 

to  a  part  of  the  demand,  proposed  at  the  trial  before  tomey,  was 
the  Chief  Baron,  at  the  last  Herifbrd  assizes,  to  prove  |J^  w^ 
an  admission  made  in  the  presence  of  the  Plaintiff,  by  Plaintiff  in 
the  Plaintiff's  counsel,  in  his  opening  address  to  the  ^?^^  ^?  ^ 
jury  on  a  former  trial ;  when,  however,  the  witness,  who  ttatute  of 
was  called  to  prove  this  admission,  was  asked  ^^.what  limitations. 
was  said  by  the  counsel  for  the  Plaintiff"  the  learned  ".^^ "^ 

•'  ^  ^  '  ceived  your  s 

Chief  Baron  prohibited  the  witness  from  answering^  and  respecting 

Vdected  the  evidence.  Plaintiff's  de- 

numd  *  it  IS 
In  answer  to  the  plea  of  the  statute  of  Ihnitadons,  the  Q^t  j^  j^^  qq^. 

Plaintiff  gave  in  evidence  the  following  letter  from  the  I  ^m  ready  to 
Defendant  to  the  Plaintiff 's  attorney.  Sntth^ 

eTerPlamtiff 
^*  Sir,  thinks  proper 

"  I  this  day  received  yours  respecting  Mr.  Thomas  ^  ™*^  ^"^  *• 

CoOedg^s  demand;  it  is  not  a  just  one.     I  am  ready  to  am  not  bi  his 

debt  9o/.f  nor 
any  thing  like  that  sum ;  shall  be  happy  to  settle  the  difference  by  his  meeting  me  i** 

Held,  that  the  Judge  was  justified  in  directbg  the  jury,  ^  that  after  this  letter  the 
statute  of  limitations  was  out  of  the  question.'' 

Per  Burrougb  J.     A  statement  made  by  a  counsel  upon  his  address  to  the  jury, 
but  ni  the  hearing  of  his  client,  ti  binding  oa  die  client  if  he  makes  no  objeCtioa. 

settle 
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iaS&  settle  the  account  whenever  Mr.  T.  C.  thinks  proper  to 
meet  on  the  business*  I  am  not  in  his  debt  90/L,  not 
any  thing  like  &at  sumt  shall  be  happy  to  settle  the 
c^fisienoe^  by  his  meeting  me  in  London^  or  at  my 
house* 

«« Yours* 
*<  JofHkmf  10,  1820«  **  Geok  Horn* 

<<  I  shall  write  Mr*  CoUedge  on  the  subject." 

The  learned  Judge  told  the  jury^  that  after  this 
letter  the  statute  of  linntalions  t^as  'out  of  the  question^ 
and  a  verdict  was  thereupon  found  for  the  Plaintiff. 

VaughoH  Serjt.)  otgecting  that  the  learned  Judge 
ought  to  have  left  it  to  the  juiy  to  determine  whedier 
or  not  this  letter  was  an  acknowledgment  of  any  ex- 
isting demand^  and  particularly  whether  it  applied  to 
the  demand  on  which  the  action  was  brought,  instead 
of  taking  upon:  himsdf  to  decide^  that  after  the  letter 
the  statute  was  out  of  the  question,  —  and  objecting 
that  evidoioe  of  the  admission  by  the  Plaintiff's  counsdL 
ought  not  to  have  been  rqected,  — *  obtained  a  rule  nisi 
finranew  triaL 

Upon  reading  the  Judge's  notes  it  did  not  appear; 
lior  could  it  be  distinctly  ascertained  in  what  part  of 
the  court  the  Plaintiff  stood  at  the  former  trial,  when 
die  alleged  admission  was  made  by  his  oonnsel^  nor 
whether  he  was  within  hearing  of  what  was  said. 

Tade^  Seijt,  however,  who  shewed  causey  insisted^ 
diat  whatever  might  be  the  law  as  to  admissions  which 
were  formally  made  and  taken  down  in  the  Judge^a 
lloles  as  part  of  tiie  Plaintiff's  cas^  under  no  circum- 
stances could  evidence  be  given,  as  against  the  dien^ 
of  statements  made  by  his  counsel  in  the  course  of  an 

address 
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address  to  the  jaiy*  These  statements  were  often  no 
odier  than  the  embdlishmeots  of  the  imagination;  or,  at 
all  events,  so  mixed  up  with  such  embeUishments  as  not 
to  be  easily  distingubhabk  from  them.  The  state* 
ments  contained  in  a  bill  in  equity  were  not  evidence 
against  the  party  who  filed  the  bill,  solely  on  the  ground 
that  they  were  supposed  to  be  the  st^gestions  of  counsel. 
As  to  the  language  used  by  the  Judge  tcjuching  the 
defendant's  letter,  it  had  no  such  object  as  that  of  super- 
seding die  functions  of  the  jury,  and  amoonted  to  no 
mcMre  than  leaving  the  considenition  of  the  letter  to 
them,  accompanied  with  a  strong  expression  of  his  own 
opinion* 

Vaugkan  and  Wilde  Seijts^  in  support  of  the  nile^ 
insisted  that  the  Defendant's  letter  had  not  been  su& 
ciently  left  to  the  jory,  as  it  ought  to  have  been,  Rvst  v. 
Bengfwgh  {a\  and  that  it  contained  no  admission  of  any 
demand.  Bamcrcft  y«  Lomas  (b%  HiUifigs  v.  Stow  {c\ 
Bealer.NML{ri) 

That  if  the  declarations  of  an  agent  were  admissiMo 
in  evidence  against  his  principal,  .there  oould  be  no 
reason  for  excluding  the  evidence  of  counseL  [  Asf  C.  J. 
I  cannot  allow  that  the  counsel  is  the  agent  of  the 
party.]  At  all  events,  the  witness  upon  the  present 
oocaacm  was  stopped  too  soon,  and  before  he  was  re- 
jected ought  to  have  been  permitted  at  least  to  have 
shewn  the  circumstances  under  whidi  the  aUeged  adnua- 
sion  was  made. 

« 

Bxax  C.  J.  With  respect  to  the  statute  of  limitationa 
none  of  us  eniertain  any  doubL    In  effect,  the  consider- 

(a)  sJlMssr*^^  <f )  7  Tmm/.  6oa« 

ation 
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1:82 5.  ation  of  the  Defendant's  letter  was  left  to  the  juiy^ 
though  with  a  strong  observation  from  the  learned 
Judge,  which  w^  well  warranted,  because  upon  the  face 
of  the  letter  there  is  a  clear  admission  of  an  existing 
cause  of  action.  If  it  had  been  simply  left  to  the  jury 
to  say  whether  or  not  this  letter  took  the  PldntiflTs 
case  out  of  the  statute  of  limitations,  and  the  jury  had 
found -for  the  Defendant,  we  must  hare  granted  a  new 
trial. 

The  other  question  is  one  of  great .  difficulty,  and  I 
avoid  saying  any  .thing  on  it  till  we  have  all  the  &cts 
fully  before  us ;  at  present  it  does  not  appear  whether 
or  not  the  PlaintiiF  was  within  hearing  of  the  statement 
made  by  his  counsel,  or  how  far  that  statement  was 
authorised. 

'  Park  J.  Even  if  there  had  been  an  omission  to 
leave  the  Defendant's  letter  to  the  consideration  of  the 
jury,  yet  if  no  possible  doubt  arises  on  the  construction 
of  it,  that  omission  would  be  no  ground  for  granting  a 
new  trial* 

Upon  the  other  question  there  must  be  a  new  trial  to 
ascertain  the  facts ;  till  they  are  known,  I  abstain  from 
coming  to  any  conclusion  on  the  subject 

BuRROUOH  J*  Where  a  letter  is  so  clear  as  this,  a 
judge  b  justified  in  telling  the  jury  it  is  an  admission  of 
a  debt  Upon  the  other  question,  I  see  no  difficulty  at 
all ;  parties  are  every  day  bound  by  the  acts  and  de- 
clarations of  their  counsel;  if  the  Plaintiff  was  in  courts 
heard  what  his  counsel  said,  and  made  no  objeotion,  I 
think  he  was  bound. 

Gaselee  J.  There  is  nothing  in  the  question  upon 
the  statute  of  limitadons.    Upon  the  other  question  I 

forbear 
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forbear  to  give  any  opinion  under  the  present  imperfect       IS2S. 

statement. 

The  rule  for  a  new  trial  was  then  made  absolute^ 

with  an  agreement  to  discharge  it  if  the  Plaintiff       Hobk. 
would  consent  to  accept  S6k  in  full  of  his  de- 
mand. 


COLLEDGE 
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Jones  v^  Db  Lisle.  Jwu  3. 

7T/f2)2)y  Seijt,  upon  an  affidavit  showing  that  a  writ  The  Court 

of  error  in  this  case  had  been  sued  out  expressly  J^^  not  inter- 
for  delay,  and  that  the  Defendant  had  fled  to  Paris,  allowance  of  a 
moved  ibr  a  rule  nisi  to  set  aside  the  allowance  of  the  ^'  ^^  ^"^^* 
writ,  over  which  allowance  as  being  the  act  of  the 
Court,  the  Court,  he  insisted,  might  exercise  its  dis* 
cretion* 

Sedper  Curiam.  We  cannot  interfere.  If  the  writ 
has  been  improperly  sued  out,  you  may  move  against 
the  attorney, — apply  to  Chancexy,.  whence  the  writ 
issues, —  or  move  to  proceed  with  execution  notwith- 
standing;—  but  the  officer  of  this  Court  is  bound  to 

Vol.  III.  K  aUow 
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allow  the  writi  and  might  be  attached  if  he  refused. 
Such  a  motion  was  never  made  before. 


Taddy  not  finding  it  expedioit^  under  the  drcum- 
stances  of  the  case,  to  move  to  issue  execution  notwith- 
standing the  writ  of  error, 

Took  nothing. 


June  4. 


Barnard  v.  Neville, 


Affidavit  to 
bold  to  bail 
OQ  tbe  ground 
that  Defend- 
ant was  in- 
debted to 
Plaintiff  In 
trust  for  De- 
fendant, undef 
a  deed  by 
which  the 
Defendant  had 
covenanted  to 
pay  **  at  cer- 
tain times  and 
on  certain 
events  now 
paitand 
happened  :'* 
Held»  suffi- 
cient. 


T'HE  affidavit  to  hold  to  baU  stated  that  tlie  Defend- 
ant was  indebted  to  the  Plaintiff  in  trust  for  the  de- 
ponent^ under  a  deed  by  which  the  Defendant  had 
covenanted  to  pay,  ^^  at  certain  times,  and  on  certain 
events  now  past  and  happ^i^/' 

PeU  SerjL  moved  to  discharge  the  Defendant  on 
filing  a  common  appearance,  on  the  ground  that  this 
affidavit  was  not  sufficiently  explicit;  that  perjury  could 
not  be  assigned  on  it;  and  that,  for  aught  that  appeared, 
the  consideration  fbt  the  debt,  and  the  whole  transaction, 
might  be  illegal.  He  cited  the  language  ofLe  Btanc  J. 
in  Bosanquet  v.  FiUis  {a)  to  show  that  in  such  a  case 
breaches  ought  to  be  assigned,  and  that  it.sfaould  appeeir 
the  Plaintiff  was  damnified. 

Best  C.  J.  We  think  this  affidavit  sufficiently  certain ; 
it  states  a  deed  under  which  a  debt  was  to'  accrue  at 
certain  times^  and  on  certain  events,  and  it  alleges  that 
those  times  and  events  have  passed  and  happenedr    If 
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tbey  haye  not,  the  deponent  may  be  indicted  for  peijury. 
The  case  which  has  been  referred  to  was  very  different, 
fi>r  there  k  was  left  to  the  Court  to  infer  that  a  debt 
might  be  due;  here  it  is  expressly  stated  that  a  debt  ii 
due.  As  to  the  possible  illegality  of  the  consideration, 
diat  is  a  matter  to  be  pleaded  or  proved  if  it  exists,  but 
not  decided  summarHy  on  motion. 


Pabk  J.  The  consideration  is  never  stated  in  affi- 
davits to  hold  to  bul  on  tnlls  of  exchange,  and  there  is 
no  reason  for  reqairing  it  in  a  case  like  the  present. 

BtJKRouGH  J.  If  we  acceded  to  this  motion,  affi- 
davits to  hold  to  bail  must  be  made  as  long  as  de- 
daradons. 


1825. 


BARNAftD 


Gaseux  J.  oobcurred,  and  Pell 


Took  nothing. 


HouLiSTOK  t;.  Smtth. 


Jtmejt 


ASSUMPSIT  to  recover  agunst  the  husband  17/.  for 
board  and  lodging  provided  for  his  wife  by  the 
Flamtiff,  fiom  the  I3th  of  Mey  to  the  ISth  of  Jufy 
1824. 

At  the  trial  before  Best  C.  J.,  Middlesex  sittings  after 
Easier  term  last,  it  appetoisd  that  the  Defendant  having 
treated  his  wife  with  unusual  cruelty,  she  had  quitted 
him  under  the  apprehension  of  further  violence,  and 
bad  taken  rdiige  with  the  Plaintiff.  Among  other  fects^ 
it  was  proved  that  the  Defendant^  sanctioned  by  the 
opiniOD  of  a  young  medical  man,  had,  in  I828|  confined 

K  2  his 
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his  wife  in  a  mad-house^  although  she  was  perfectly 
sane,  and  was  afterwards  released  under  a  habeas  corpus* 
She  then  returned  to  her  husband,  and  the  immediate 
occasion  of  her  flight  to  the  PlabtiiTs  was  personal 
violence  on  the  part  of  her  husband,  he  having  struck 
her  with  his  fist  in  the  face,  having  threatened  her  with 
a  pistol,  and  with  another  confinement  in  the  mad- 
house. 

On  the  part  of  the  Defendant  it  was  proposed  to 
shew  that  in  December  1824,  the  ecclesiastical  court  hadf 
in  a  suit  for  a  divorce,  decreed  the  Defendant's  wife 
alimony  from  the  8th  of  ilfoy  preceding;  and  also  that 
about  two  years  previously  to  the  trial  she  had  com- 
mitted adultery.  The  Chief  Justice,  however,  dismissed 
these  tw9^  grounds  of  defence,  as  affording  no  answer  Iq 
the  action;  the  alimony  not  having  been  decreed  till 
some  months  after  the  period  of  the  PlaintLOTs  .claim, 
and  ihe  Defendant  having  received  hb  wife  again  afler 
the  commission  of  the  alleged  adultery;  and  he  directed 
the  jury  that  if  they  thought  the  Defendant's  wife  had 
left  his  house  with  reasonable  grounds  for  apprehending 
personal  violence,  she  was  entitled,  wherever  she  went, 
to  credit  for  her  support 

The  jury  having  found  a  verdict  for  the  Plaintiff  with 
1 7/«  damages. 


Vaugkan  Seijt.  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  jury  had  been  mis-directed ;  he 
urged  that  no  case  had  gone  so  far  as  to  decide  that  the 
wife  was  entitled  to  credit  if  she  left  her  hiid^arid  upon 
a  mere  apprehension  of  viplence.  In  Horwood  ▼• 
Heffer  (a)  Mansfield  C.  J.  said,  «  Nothing  short  of 
actual  terror  and  violence  will  support  this  action." 
And  Lawrence  J*  thotght  the  circumstance  of  a  pro« 


{a)  3  Taunt,  4%l. 
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^ute  being  placed  at  the  fausbapd's  table  not  sufBcient       1825. 
to  justify  the  wife's  departure^  so  long  as  she  could 
obtain  support  in  hb  house. 

'  If  mere  apprehension  of  violence  were  sufficient  to      Smythj 
authorize  such  a  course,  a  fantastic  woman  might  elope 
without  any  just  cause  of  complaint,  or  upon  fear  of  that 
degree  of  chastisement  which  the  law  allowed/ 

Then  the  alimony  which  had  been  decreed  to  the 
Defendant's  wife  had  relation  back  to  a  period  anterior 
to  the  Plaintiff's  claim ;  and  if  he  could  recover  in  this 
action,  she  would  have  the  credit  obtained  against  her 
husband,  as  well  as  her  alimony. 

With  respect  to  the  adultery,  it  might  be  that  the 
husband  upon  receiving  his  wife  again  knew  nothing  of 
it,  and  in  that  case  he  would  be  discharged  from  any 
claim  upon  her  subsequendy  quitting  his  roof. 

'  Best  C.  J.  There  is  not  the  least  pretence  for  tiiis 
motion ;  the  only  ground  on  which  a  new  trial  can  bef 
asked  for  is  a  supposed-  mis- direction  on  my  part,  f 
told  the  jury  that  if  they  were  of  opinion  the  Defend' 
ant's  wife  had  reasonable  ground  to  apprehend  personal- 
violence  she  was  justified  in  leaving  her  husband ;  tliat 
the  man  who  received  and  supported  her  under  such 
circumstances  acted  like  a  Christian,  and  in  a  Christian 
country  was  entitled  to  compensation.  I  am  still  of  that 
opinion,  and  it  is  warranted  even  by  the  case  of  Hor^ 
wood  v.  Heffer ;  for  Lccwrence  J.  says,  "  You  did  not 
state  any  apprehension  of  her  personal  safety ;"  from 
which  it  may  be  inferred  that  if  evidence  had  been  ad- 
duced of  such  apprehension,  the  decision  of  the  Court 
would  have  been  the  other  way.  But  a  woman  is  not 
bound  to  wait  till  actual  violence  is  committed,  and  if 
she  has  reasonable  ground  for  apprehending  danger, 
may  fly  from  Uie  presence  of  her  husband.  It  has  been 
objected,  that  the  establishment  of  this  principle  may  . 
lead  fanciful  women  to  quit  their  homes  without  sufH- 

K  3  cietit 


HOULI)51X»f 


ISO  CAJSE$  n  TRtNITY  TERM 

1825«  cient  reason.  The  apprehensioiiy  howeTer,  is  not  to  te 
merely  such  as  a  fandfisl  woman  may  entert^,  but  sQcb 
as  a  jury  dhall  esteem  to  have  been  kit  upon  reasonable 

SftOTTH.  groundsw  It  tras  put  to  ^e  jury  in  the  present  cas^ 
whether  ti^  thought  die  woman  had  reasonable  gromid 
for  apprehending  personal  violence.  The  jury  were 
warranted  in  concludii^  she  apprehended  a  repedtion 
of  tl^e  violence  offered  to  her  the  year  preceding;  and 
more  horrid  treatment  no  female  had  ever  experienced^ 
If  I  had  recollected  the  cases  decided  by  Lord  EUenr' 
borough^  I  should  have  decided,  even  at  Nisi  Frius^ 
against  the  case  of  Horwood  v.  Heffkr.  The  doctrine 
in  that  case  cannot  be  bw.  Is  a  decent  woman  to  stay 
under  the  same  roof  with  a  prostitute  ?  to  ttt  at  the 
same  table  with  her  ?  or  to  give  place,  and  receive  her 
meals  in  a  separate  apartment  ?  The  law  can  never  re^ 
quire  any  woman  to  a6t  contrary  to  decency; — If  a 
wife  remains  in  the  house  with  her  husband  and  an 
adulteress,  |  doubt  whether  she  could  afterwards  obtain 
a  divorce  for  the  adultery  of  hejr  husband ;  her  oontinu-^ 
ance  in  the  house  with  her  husbuid  under  such  circum-' 
stances,  might  be  considered  as  an  assent  to  his  conduct^ 
and  prejudice  her  case  in  the  Spiritual  Court 

As  to  the  act  of  adultery  which  has  been  imputed  vet 
this  case  to  the  pefendant's  wife^  it  can  be  no  defence 
to  an  action  arising  out  of  transactions  subsequent  to  her* 
return  to,  and  reception  by  her  husband.  In  order  ta 
render  adultery  on  the  part  of  the  wife  a  defence  for  the 
husband  in  an  action  like  the  present,  she  ought  to  be 
repudiated  at  the  time  of  the  adultery,  and  not  recdved 
again.  * 

The  afimpny  wa9  not  decreed  tUl  many  months  after 
the  flight  of  the  Defendscnt's  wife^  so  that  she  must  have 
starved  if  the  husband  were  not  bolden  liable  for  her 
support  in  the  mean  time. 

Park  J.  There  is  no  ground  whatever  for  interfer-' 
ing  with  this  verdict*    The  direction  to  the  jury  wa9 

18  perfectly 
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})erfectly  correct,  and  the  true  question  was,  whether  the 
conduct  of  the  Defendant  was  such  as  to  occasion  on  the 
part  of  his  wife  a  reasonable  and  strong  apprehension  of 
personal  vidence.  From  what  had  passed  before^  she 
had  a  reasonable  ground  for  appr^ending  such  vio- 
lence and  the  jury  have  drawn  the  proper  conclusion. 
I  am  surprised  at  the  language  ascribed  to  the  Court 
in  Honoood  v.  Heffir^  because  it  is  abhorrent  from  every 
feeling  of  a  man  and  a  Christian.  It  b  not  to  be  endured 
that  the  mistress  of  a  house  should  confine  herself  to  a 
chamber  with  bare  necessaries,  when  a  prostitute  is 
sitting  at  the  same  taUe  with  her  husband.  That  can- 
not be  the  law  of  England^  because  it  is  not  the  law  of 
morality  and  religion. 

BuRKOUGH  J.  It  is  not  necessary  for  us  to  consider 
the  case  of  Horwood  v.  Heffir :  the  only  quesdon  here 
is,  whether  there  was  evidence  at  the  trial  from  which 
the  jury  might  presume  the  wife  had  a  reasonable 
ground  to  apprehend  personal  violaice.  I  am  of 
opinion  there  was  enough  to  warrant  this,  and  that  the 
verdict  ought  not  to  be  disturbed. 


1825. 


houliston 
Smyth. 


GaseleeJ.  It  is  not  neces^ry  fer  us  to  enquire 
now  what  species  of  violence  will  justify  a  wife  in  leaving 
her  hdsband's  house,  for  it  is  impossible  to  doubt  that 
the  improperly  confining  her  in  a  madhouse,  is  of  itself 
a  sufficient  cause.  It  was  for  the  jury  to  say  whether 
or  not  a  reascxiable  ground  of  apprehension  ^cisted,  and 
they  having  found  the  fiwrt,  I  do  not  feel  myself  called 
upcm  to  give  any  opinion  on  the  case  of  Horwood  v. 
Heffer.  I  have  always  considered  the  law  on  this  sub- 
ject to  be  as  laid  down  by  Lord  Kenym^  that  if  a  man 
renders  his  house  unfit  for  a  modest  woman  to  contmue 
in  itf  she  is  authorised  in  going  away. 

Rule  refused. 
K  4 
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^une  7.  Abbott  v.  Rice, 


IVhere  an  at-  HT'HE  Plaintiff  was  the  occupier  of  a  fiutn  which  had 
ouTrregular  '^®®'*  mortgaged  to  the  Defendant.    There  being 

authority  from  also  a  subsequent  mortgage  of  the  same  property^  the 

the  Plaintiff,     Defendant  was  appointed  receiver  of  the  rents.    John 

commenced  an  --.  .  . 

action  of  !«•     JmUsj  who  claimed  under  the  second  mortgage,  and 

plevm,  and  the  under  a  purchase  of  the  equity  of  redemption  from  the 

Flaintiffiknow-  -  1      1       -r^  /*     1     ^ 

ing  of  the  pro-  niortgagor,  came  to  an  account  witli  the  Defendant^ 
ceedings,  suf-    promised  to  pay  him  the  amount  of  his  claim  on  the 
[^  t^  property,  ca^jd  his  authority  as  receiver  to  be  revoked, 
down  to  trial,   and  gave  the  Plaintiff  notice  to  pay  rent  to  him,  Mills. 
but  afterwards,      j^jn^    having   failed  to  discharge  the  Defendanf^ 

J  jin.'jt.'l  inii 

with  the  De-  ^^^  the  Defendant  in  August  1823  (having  been  for 
fendant,  en-^  some  time  preceding  in  rec^pt  of  the  rents),  distrained 
faction  ontiie"  ^^^  ^^  arrear  which  he  had  allowed  to  accumulate  under 
record  without  the  expectation  that  Mills  would  have  discharged  all  the 

sccanng  the      incumbrances  on  the  property.  / 

attorney  his  ,  *r     «-      .^ 

costs,  the  Milh  and  bis  attorney  then  sent  for  the  Plaintiff,  and 

Court  refused   having,   under  a  promise  of  indemnity,   induced  him 

entry  of  latis-  ^  ^*^  ^  replevin  bond,  which  they  themselves  also 
faction.  executed  as  his  sureties,  commenced  in  the  plaintiff's 

name,  an  action  of  replevin  -against  the  DefendanL 

The  Defendant  upon  applying  to  the  Plaintiff  found 
that  he  was  not  aware  of  the  nature  of  the  instrument 
he  had  signed,  and  had  no  intention  of  prosecuting  a 
replevin.  ^ 

The  Plaintiff  and  Defendant  then  concerted  measures 
for  terminating  the  proceedings,  and  obtained  a  judge's 
order  for  transferring  the  papers  in  the  action  from 
MUWs  attorney  to  Plaintiff's  attorney,  upon  paying 
^MiU^s  attorney  his  costs  up  to  that  time. 

These 
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These  costs  not  having  been  paid,  the  order  was  re-       1825. 
scinded»  and  JiSUJs  attorney  having  received  no  further 
notice  from  the  Plaintiff  proceeded  to  trial. 

At  the  trial  the  Defendant  put  in  an  admission  by  the 
Pluntiff  (signed  jost  before  the  cause  was  called  on}» 
that  the  Plaintiff  hdd  the  premises  as  tenant  to  the  De^ 
fendant ;  and  the  judge  who  presided  having  left  it  to 
the  jury  to  decide  whether  or  not  this  admission  had 
been  executed  fraudulently  and  with  a  view  to  deprive 
MiU^s  attorney  of  his  costs,  the  jury  found  a  verdict 
for  the  Plaintiff. 

The  Plaintiff  then,  without  communicating  with 
MiU^s  attorney,  caused  an  entry  of  siitisfaction  to  be 
tnade  on  the  record. 

The  foregoing  facts  appeared  in. affidavits  made  by 
MiUs  and  his  attorney  on  the  one  side,,  and  the  Plaintiff 
and  Defendant  on  the  other ;  the  Pluntiff,  further,  ex-» 
pressly  denying  that  he  had  ever  given  Jt£22ys. attorney- 
toy  authority  to  commence  a  suit;  affirming  that  MiUs 
and  his  attorney  had  omitted  to  give  him  any  indemnity ; 
that,  Uierefore,  he  and  the  Defendant  had,  without  fraud, 
concerted  measures  to  terminate  the  action  as  quickly 
as  possible;  the  Plaintiff  never  having  had  any  intention 
to  contest  the  Defendant's  tide,  and  having  told  MUI^b 
attorney's  agQpt  that  he  would  not  allow  the  pro- 
ceeding. 

Wilde  Seijt  having  upon  the  affidavit  of  MiUs  and 
his  attorney,  obtained  a  rule  nisi  for  vacating  with  costs 
the  entry  of  satisfaction  on  the  judgm^t  roll,  upon  the 
ground  that  the  Plaintiff  and  Defendant  had  colluded 
together  to  deprive  Mill^s  attorney  of  costs  to  which  he 
was  feirly  entitled, 

Spankie  Seijt  now  shewed  cause,  and  relied  on  the 
faci  that  MiUs*s  attorney  had  nevqr  any  authority  for 
commencbg  the  suit. 
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192$*  ^  JVilde,  however^  urged,  that  the  suit  must  be  deemed 
to  have  been  carried  on  with  ihe  PlainUflPs  conciirrteoe^ 
inasmuch  as  it  appeared  that  though  he  was  fidly  aware 
of  the  prooeedingsy  he  never  interfered  to  pierent  M3l^9 
attorney  finom  carrying  the  cause  down  to  txial.  The 
case,  therefore^  fell  within  the  principle  of  Payne  ▼• 
Bogen(a)  and  Hickey  y.  jBar/  (&),  and  the  Court  would 
interfere  fer  the  pootection  of  its  officer. 

BbstCX  Notv^ithstandhq;  the  case  of  Payie  v. 
Bpgers,  which  goes  a  long  way,  I  doubt  the  power  of 
the  Court  to  follow  up  the  blow  they  are  now  dalled  upon 
to  strike ;  for  if  we  were  to  set  aside  the  entry  of  satis* 
fection,  and  execution  were  thereupon  to  issue,  could 
we  grant  an  attachment  against  the  Plaintiff  if  he  chose 
to  discharge  the  goods  in  the  hands  of  the  sheriff?  But 
the  ground  of  my  decision  in  the  present  instance,  is^ 
that  if  an  attorney  will  sue  for  a  tenant  against  his  land<^ 
lord,  he  ought  to  make  it  appear  distinctly  that  he  had 
authority  for  his  proceeding,  and  that  die  tenant  knew 
what  he  was  about.  This  Court  should  always  require 
that,  in  a  case  like  the  present,  the  tenant  should  receive 
an  indemnity  cm  the  one  hand,  and  sign  a  contract  in 
writing  on  the  other,  not  to  rdease  the  action,  in  which 
casfi^  should  he  afterwards  violate  his  engagement,  he 
might  be  sued  by  the  party  aggrieved.  If  an  attorney 
calls  on  the  Court  to  interfere  summarily  against  an  in- 
dividual who  has  deprived  him  of  his  costs  by  altering 
satisfaction  on  record,  he  must  make  it  distinctiy  appear 
that  every  thing  has  been  rightiy  done.  That  does  not 
appear  m  the  present  case ;  but  as  both  parties  are  to 
Uame^  the  rule  must  be 

Discharged  without  costs. 

(«)  Doug*  407*  (S)  yTatmUAZ^ 
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Weathbsll  V.  Howard.  j^^  ^^ 

^HE  Plaintiff  declared  in  trespass  for  an  assault  and  Dedantioa 
batteiy  with  a  tearing  of  clothes;  the  Defendant  foraanulty 
pleaded  that  he  was  not  gailty  of  the  said  supposed  ttt^Idothes. 
assaults  in  manner  and  Jbrm  as  the  said  Plaintiff  above      Plot  that 
thereof  complained  ugainst  him.    At  the  trial  at  the  ^^^^^ 
last  Keni  assizes,  it  appearing  that  the  Defendant  had  the  said  sup- 
only  collared  and  shaken  the  Plaintiff^  the  jury  found  a  V^^^  assaults 
verdict  with  205.  damages.    Nothing  was  said  about  fonnasthe 
costs,  nor  did  the  judge  certify  that  a  battery  had  been  FUintiff  coin- 

The  associate  entered  on  ibeposiea  20s.  damages  and  the  moJo  et 
20s.  costs,  but  imder  some  mis^iprehension  as  to  the  /ormd  iiMlud- 
supposed  admission  of  a  battery  on  the  pleadings,  he  ^  battery 
afterwards  altered  the  205.  costs  nnto  405.  and  laeeravii. 

Judgment  for  increi^sed  costs  having  thereupon  be^  ^^J^  ^  ^ 
signed  by  the  Plaintifl^ 

WUde  Seijt.  last  term  obtained  a  rule  nisi  for  setting 
aside  so  much  of  the  payment  as  related  to  increased 
costs, — for  restoring  the  indorsement  in  the  posieuy  •— 
and  for  the  prothonotary  to  be  at  liberty  to  review  his 
taxation  of  costs.  He  relied  on  Mean  v.Greenamay  (a) 
and  Lodeaooad  v.  SiannanL  (b) 

Vai^han  and  Lowes  Seijts.,  who  shewed  cause,  cott' 
tended  that  the  plea  only  mentioning  the  assaults^  there 
was  an  admission  of  the  battery  and  laceraaii,  and  that, 
therefore^  a  judge's  certificate  was  not  necessary  to  en- 
title the  Plaintiff  to  his  increased  costs,  though  the 
damages  were  under  405.  (c) 

(tf )  I H.  JB/.  aoi.  ^b)  5  T.  ft.  481* 

(c)  Fide  %%  &r  33  Car*  a.  «.  9.     ^ 

For 
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For  the  Defendant  it  was  observed,  that  the  battery 
and  laceravit  must  have  formed  parcel  of  the  assault, 
even  in  the  estimation  of  the  Plaintifi^  as  he  had  joined 
issue  on  the  pl^,  and  had  made  no  award  of  enquir}'  of 
daqiages  for  the  laceraviL 

The  Court  were  of  opinion,  that  the  plea  denying  the 
assault  had  been  made  in  manner  and  form  as  alleged 
l^y  the  Plmntiff,  contained  in  substance  a  denial  of  the 
battery  and  laceravil,  .  And  they  made  the  rule   . 

Absolute. 


Junet* 


Spooner  V.  Brewster. 


Though  the 
freehold  of  the 
church-yard  is 
in  the  parson, 
trespass  lies 
for  the  erec- 
tor of  a  tomb- 
stone against  a 
person  who 
wrongfully  re- 
moves it  from 
the  church- 
yard and 
erases  the  in- 
scription. 


HTRESPASS.for  seizing,  cuttings  damaging,  and  de* 
stroying  divers  tombstones  and  gravestones  of  the 
Plaintifi^  and  with  chisels  and  other  instruments  cutting 
out  and  erasing  therefrom  divers  inscriptions,  letters, 
and  figures  of  the  PlaintifT,  and  taking  and  carrying 
away  the  same  stones,  and  converting  them  to  Dofendr 
ant's  own.  use.    . 

Plea,  general  issue. 

At  the  trial  before  Best  C.  J.  Middlesex  sittings  after 
last  Easter  term,  it  appeared  that  one  Gravenor  had  in 
1815  married  the  daughter  of  the  Plaintiff,  who  having 
been  convicted  of  purchasing  government  stores,  was 
then  undergoing  sentence  of  transportation  in  New  South 
Wales,  Mrs.  Gravenor  ^eA  in  1816,  when  the  Plaintiff 
being  still  abroad  and  under  sentence,  his  wife  erected 
and  paid  for  a  tombstone  to  her  daughter  in  Bethnal 
Green  church-yard,  and  some  little  time  afler  caused  to 
be  inscribed  upon  the  stone,  the  words  •*  The  family 

grave 
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grave  of  JbAn/and  Sarah .  Spooner"  In  January  1825 
the  Defendant  (by  direction  of  Gravenor  who  had  paid, 
for  the  grave)  took  up  the  tombstone,  and  immediately 
conveyed  it  to  his  workshop.  While  he  was  in  the  act 
of  removing  the  stone  he  received  a  prohibiticm  from  the 
Plaioti£^  whose  consent  had  been  asked  and  refused ;  and 
after  the  stone  had  been  removed  firom  the  church-yard^ 
notice  was  given  him  by  the  Plaintiff  not  ^  alter  it;  thi^ 
notice  he  promised  to  observe^  but  subsequ(a>tly  siaid.he 
was  indemnified,  and  would  alter  it :  he  then  obliterated 
Che  words  ^*  The  family  grave  otjohn  and  Sarah  Spooner^* 
and  added  the  record  of  the  death  of  Graventn^s  two 
children* 

-  It  was  objected  on  the  part  of  the  Defendant  that  the 
freehold  of  the  church-yard  being  in  the  parson,  the 
Plaindff  could  not  maintain  trespass  for  what  the  De- 
fendant had  done. 

A  verdict,  however,  was  found  for  the  Plaintiff,  with 
leave  for  the  Defendant  to  move  to  enter  a  nonsuit  in- 
stead. 

JVUde  Serjt,  who  moved  accordingly,  cited  in  support 
of  the  objection  urged  on  the  trial  Com.  Dig.  Esglise  G.  I. 
2  Ron.  Abr,  337.  CorverCs  case  (a)  Frances  v.  Ley  (ft), 
and  Com.  Dig.  action  on  the  case  for  misfeasance^  A*6.f 
to  show  that  the  remedy  Was  by  case  and  not  by  trespass, 
even  where  the  parson  had  improperly  removed  or*- 
naments  placed  in  the  church  in  honor  of  persons  in- 
terred there.  In  Godboli  200,  where  it  was  said  trespass 
would  lie  against  the  parson  under  -such  circumstances, 
a  reference  was  made  to  the  year  book,  which  did  not 
warrant  the  position.  IBest  C.  J.  In  DaMrie  v.  Dee{cy 
it.  was  holden  that  tlie  owner  of  a  pew  might  maintain 
trespass  for  breaking  it.  But  in  the  present  case  the 
erasure  seems  to  have  been  a  distinct  act  of  trespass 


1B25. 


(«)  t%Rep.  105. 


Cro*  Ja€.  367. 


(f)  ait9//.X^'t40.    P4|/»t,46.. 

after 
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1825;  aftar' die  removal  of  the  sf6iie:]  Thai  wQf  hdt 
aisifirt  the  Pbdndf^  for  the  taldng  up,  the  removal,  and 
the  eraamre  conatitaled  one  continued  act|  and  the  pro^ 
perty  and  possession  of  die  tombstone  never  reverted  to 
the  plaintiffi  In  the  severance  by  a  thief  of  thingls  fixed 
tfli  dA9  fii^ediold,  die  fh&ig  sever^  is  not  deemed  a  chattel 
so  as  to  reiider  the  taking  of  it  fislonious,  nnless  an  in* 
tervai  ehipse  between  the  severance  and  rembvaL 
The  Court  took  tune  ta  consider,  and  now 


BsstC.J.  8aid(a)^  There  is  no  doubt  that  some 
action  may  be  maintained  for  the  injury  of  which  the 
Plaindff  complains.  Lord  Cole  say%  the  parson  in  such 
a  case  **  is  subject  to  an  acdon  to  the  heir''  (6) ;  but  this 
passage  does  not  state  what  form  of  action  is  to  be 
adopted*  The  observance  of  forms  is  mdeed  material 
for  the  purposes  of  justice^  but  upon  consideradon  we 
are  all  of  opinion  that  the  form  which  has  been  diosen 
in  the  present  instance  is  right.  There  are  many  au^ 
thorides  which  shew  that  the  heir  may  maintain  an  ac- 
tion in  cases  of  this  kind :  so  also  the  owner  of  a  pew  for 
violations  of  the  right  to  enjoy  it.  In  general  that  right 
is  conferred  by  the  ordinary,  and  case  is  the  remedy  for  a 
mere  obstrucd^m;  but  in  i>vai^rf>  v.  Dee  it  is  said,  if  the 
pew  itself  which  the  party  has  put  up,  be  broken,  trespass 
liea;  That  case  has,  I  understand,  been  somewhere 
doubted,  but  I  think  it  consistent  with  hiw  and  good 
sense,  and  it  agrees  with  the  decisions  in  9  Ed.  4. 14.  S. 
In  Moore  878.,  Lady  Gfr^scase  is  cited,  and  trespass 
said  to  be  the  proper  fomu 

In  a  case  like  the  present^  where  it  is  dear  some  ac-> 
tion  is  maintainable  one  instance  is  suffident  to  dedde 
the  form.  As  to  the  cases  of  fdony  the  distinctions 
hi  foBoorem  vUee  are  exceedingly  nic^  but  even  in  those 

(«)  The  reporter  was  abieat  vered,  and  ii  indebted  for  it  to  a 
whta  dw  JudgaMBI  wn  deli*    gentleman  at  the  bar. 

(^)  Ce.MMB^ 

cases 
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cases  a  riight  interval  'betire6a.«evefatice  and  resawfslf 
will  make  the  thing  removed  a  chattel.  The  Dtf&ndani' 
here  subseqaently  to  the  removal  of  the  stone,  waa  cau* 
tuned  not  to  oUitezate  the  inser^itioii,  and  he  proimsed 
to  abstain  from  doing  so;  but  aftervmrds^  saying  hewas' 
indemaifiedy  ei&cted  the  erasnre  complained  of.  It  has 
been  utgsd  that- the  freehold  of  the  dumshyard  is'in  th^ 
person;  that  is  undoubtedly- true^  but  even  he  has  no- 
ngbt  to  remove  the  tombsMies^  >  the  property  of  whioh 
xemaiiia in  the  persons  whoei^ected  thern^ 


1S» 


1825. 


The  vest  of  the  Court  coaGUiringy  the  rule  was 

Reused.' 


(IN 


£XCH£QU£B  CHAMBER.) 


WuLiAMS  alftd  Other »'V.  BARtON  and  Atiotbeft.     june  to. 


P^RROR  from  K.B.    Hie  Plaintiffi  below  had  sued  ^.  and  A 

iix  tr&oer  to  recover  from  the  Defendants  below  the  '^^p  °y 

••  o       t       1  1.  /•  ^^^  brokers, 

Value  of  certain  East  India  warrants  for  the  delivery  of  purchawd  cot- 

tooBf  warrants 
or  oites  Cur  ddivety  wtte  aiade  out  iatbeaameef  tbcfbrakoiSf  jnd  the  cottons 
were  left  in  their  possesiiony  as  the  broken,  of  A*  Immediately  after  the  purchase^ 
B.  paid  A,  one^half  the  value.  When  considerable  purchases  had  been  madOf  the 
brakcN  were  infotined  tiiat  A  had  an  intersst  in- the  goods  purchased,  and  upon  di- 
rections from  A».  and  JS^  ^vidcd  di«:goods  held*  o^  their  joint  acceiinti  by  appropriat- 
ing specific  warrants  to  each  party ;  A^  after  thisf  directed  the  brokers  to  procure  him 
a  ]oiak  on  the  security  of  the  warrantSy  and  C,  advanced  money  by  discounting  biOe 
drawn  bf  A»  Upon  the  broksrs  s  as  a  seouritgr'for  whfiolii  tha wli^of  the  warrants 
were  deposited  with  C*  by  the  brokers* 

Brfore  the  bills  became  due^  the  brokers  were  directed  by  i4.  to  get  one-half  re- 
newed* C.  having  discounted  freshbyis  for  this  purpdte>  thebrdBett  who  had  obtain- 
ed the  warrants  from  C.  for,. the  parposi^  of  divifHAg  themr  and/rttmning  him  one 
halfy  left  in  the  hands  of  C.y  as  a  securityf  the  warrants  belonging  to  B»f  C  not 
knowing  that  J^  had  any  interest  in  them : 

Held*  that  B,  might  recover  from  C.  in  respect  of  the  goods  thus  pledged  to  him 
by^. 

a  quan- 
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a'  quantity  of  cotton,  and  certain  quantities  of  cotton 
stated  in  the  declaration.  At  tlie  trial  before  Abbott  C.J. 
at  the  lucmdtm  sittings  a  verdict  was  found  for  the 
PlaihtiS  below,  damages  7837/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

In  the  year  1818,  John  Moony  who  then  carried  on 
business  at  Manchester  as  a  cotton  merchant,  under  the 
jSrm  of  cZ  Moon  and  Son,  having  agreed  with  the  Plain- 
ti£&  below  (who  also  carry  on  business  at  Manchester)  to 
make  a  purchase  on  joint  account  with  them  of  cottons^ 
gave  directions  to  his  brokers.  Hunt  and  Sharp^  of 
London^  to  purchase,  at  the  East  India  Companyfs  sales, 
cotton  to  a  considerable  amount,  on  the  account  of 
«7.  Moon. .  Hunt  and  Sharp  accordingly  purchased,  at 
several  sales  between  the  months  of  January  and  JunCf 
in  that  year,  cotton  to  the  amount  of  20,000/.,  and  ob- 
tained orders  for  the  delivery  of  it,  commonly  called 
East  India  warranty  which  were  made  out  in  the  name 
of  Huntf  as  the  broker  employed  at  the  sale^  and  were 
left  in  the  possession  of  Hunt  and  Sharp^  as  the  brokers 
of  the  said  John  Moon.  The  Plaindffi  below,  imme- 
diately after  the  purchases,  paid  Moon  and  Co.  one« 
half  of  the  value  of  the  cottons.  Hunt  and  Sharp  knew 
that  Moon  and  Co..  were  occasionally  in  the  habit  of 
making  purchases  on  joint  account,  but  at  the  time  of 
making  the  first  purchases  in  question,  had  no  know- 
ledge that  the  Pl^tiffi  below  w^e  in  any  way  con- 
cerned. When  half  the  purchases  were  completed,  they 
were  apprised  that  the  Plaintiffs  below  had  some  interest 
in  the  purchases  in  quesUon.  It  was  subsequently  agreed 
between  the  Plainti&  below  and  J.  Moony  that  the 
cottons  should  be  divided ;  and  accordingly,  in  February 
1819,  written  directions  were  given  by  the  Plainti£& 
below  to  Hunt  and  Sharp  to  make  divisions  of  the 
cottons  held  by  them  on  the  joint  account  of  Moon  and 

the 
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this  Plaiiitiffi  below;  and  they  having  received  similar       1825. 

directions  from  Moon  and  Co.,  proceeded  to  make  the     L,   -  '  ' 
J-  .  -       i_  .^  •  Williams 

oivisioni  by  specirjring,  in  separate  columns,  the  warrants  ^. 

which  were  respectively  appropriated  to  the  Plaintiffi  Barton. 
below  and  Moon  and  Co. ;  and  on  the  20th  February 
1819,  they  communicated  such  division  to  both  parties, 
and  received  their  approbation  of  the  same.  At  the 
latter  end  of  November  1818,  Moon  directed  Hunt  and 
Sharp  to  procure  him  a  loan  of  from  20,000/.  to 
25,000/.  on  the  security  of  the  East  India  warrants 
then  in  their  possession  :  they  informed  the  Defendants 
below  of  the  request  of  J.  Moon,  and  applied  to  them 
to  discount  acceptances  of  them.  Hunt  and  Sharps  on 
bills  drawn  by  Moon  and  Co.  upon  the  security  of 
the  whole  of  the  warrants :  tiiis  the  Defendants  below 
agreed  to  do ;  and,  accordingly,  eight  bills,  payable  at 
three  months  after  date,  were  drawn  by  J.  Moon  and 
Son  upon,  and  accepted  by  Hunt  and  Sharpf  falling  due 
respectivdy  27th  February^  1st  March^  3d  Marchj  and 
4th  and  5th  March^  all  of  which  were  duly  pdd  at 
maturity.  These  bills  were  discounted  by  the  Defend- 
ants below  in  the  beginning  of  December  1818 ;  and  at 
the  time  of  receiving  the  money  from  the  Defendants 
below,  and  as  a  security  for  the  payment  of  the  bills, 
Hunt  and  ^uzrp  deposited  with  the  Defendants  below 
the  whole  of  the  warrants. 

On  the  2Sd  F^nruartfj  Hunt  and  Sharp  received  from 
Moon  and  Co.  the  following  directions,  contained  in  a 
letter,  dated  15th  February  1819:  <*  Half  the  amount 
from  WzUiams^s  is  all  I  would  wish,  or  even  nothing,  if 
you  can  force  off  every  bale  of  cotton  I  have  in  London. 
Cash  in  time.  If  half  diould  be  done  by  Williams  and  Co. 
Mr.  ^.'s  warrants  might  remain.''  An  application  was, 
in  consequence,  made  by  Hunt  and  Sharp  to  the  Defend- 
ants below  to  renew  10,000/.  of  the  amount  of  the  ori* 
ginal  bills,  which  the  Defendants  below  agreed  to  do,  by 
-    Vol.  III.  L  discounting 
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discoiinting  other  bills,  similar  to  the  former,  on  a  suffi- 
cioit  number  of  the  warrants  to  cover  them  to  that 
amount  being  left  as  a  security  for  such  renewal.  Huni 
and  SAarp  did  not  at  any  time  previous  to  such  renewal 
communicate  to  the  Defendants  below  that  any  alter- 
ation had  taken  place  in  the  property,  or  that  the  Plain- 
tii&  below  had  any  concern  in  it.  On  the  2d  March^ 
Sharp,  of  the  firm  of  Hunt  and  Sharp,  recdved  the  war- 
rants from  the  Defendants  below,  for  the  express  pur- 
pose of  dividing  them,  so  as  to  take  10,000/.  worth  of 
them  away,  and  to  return  10,000/.  worth  to  the  Defend- 
ants below,  to  remain  as  a  security  for  the  renewed  bills : 
he  took  them  to  his  counting-house  for  the  purpose  of 
making  such  separation;  and  having  made  it,  returned 
to  the  Defendants  below  the  warrants  belong^g  to  the 
Plaintiffi  below,  retaining  those  which  had  been  appro- 
priated to  Moon  and  Son:  in  so  doing  he  acted  by 
the.  direction  of  Moon  and  Son,  but  without  any  com- 
hiunication  with  or  authority  from  the  Plaintiffi  below. 
The  Defendants  below  discounted  two  bills  of  2490/.  Ss. 
and  2569/.  12&  respectively,  drawn  as  before,  by  Moon 
and  Son,  upon,  and  accepted  by  Hunt  and  Sharp,  on  the 
2d  March;  and  two  other  bills  of  2496/i  155.  and 
2564/.  15s.  on  the  11th  March  $  which  fbur  bills 
amounted  to  10,121/.,  and  which  were  dishonored  when 
they  became  due.  The  Defendants  below  sold  the 
cottons  in  question  for  7d37/. 

The  question  for  the  opinion  of  the  Court  below  was, 
whether  the  Plaintiffs  below  were,  under  the  circmn- 
stances,  entitled  to  maintain  the  action  of  trover.  Upon 
this  question  they  gave  judgment  for  the  Plainti& 
below  (a)  in  Hilary  term  1822,  when  the  special  case 
having  been  turned  into  a  special  verdict,  a  writ  of  error 
was  brought  into  this  Court 


{a)  sB  VA.39S' 


Tindal, 
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Tindali  for  the  Plaintiffs  in  error.  First,  the  Plain- 
tiffs in  error  had  a  lien  upon  the  whole  of  the  warrants^ 
or,  at  all  events,  upon  an  undivided  moiety  of  them  to 
the  extent  of  the  bills  last  accepted ;  secondly,  they  were 
tenants  in  common  with  the  Defendants  in  error  of  the 
whole  of  the  warrants,  and  therefore  were  not  liable  to 
be  sued  in  trover.  The  question  is  a  question  of  strict 
law,  neither  of  the  present  parties  being  to  blame. 

The  Defendants  in  error  were  either  sub-contractors 
with  Moon  or  partners  with  him  in  this  transaction ; 
and,  in  either  case,  the  pledge  made  by  Moon  is 
binding  on  them.  If  they  were  sub-contractors,  the 
property  of  the  cottons  was  in  Moon^  and  he  had  a 
right  to  dispose  of  them,  as  in  Savile  v.  Robertson  (a), 
where,  although  goods  were  purchased  for  a  specific 
purpose,  yet  the  supercargo,  who  alone  appeared  in  the 
transaction,  was  considered  solely  interested.  And  in 
Young  V.  Hunter  (6),  where  one  person  purchased  goods, 
and  another  was  afterwards  permitted  to  share  in  the 
adventure,  it  was  holden  the  vendor  could  not  recover 
the  price  of  the  goods  against  the  person  so  subsequently 
taking  a  share.  Gibbs  J.  said,  "  If  parties  agree  amongst 
themselves  that  one  house  shall  purchase  goods,  and  let 
another  into  an  interest  in  them,  that  otlier  being  unknown 
to  the  vendor,  in  such  a  case  the  vendor  could  not  recqver 
against  him,  although  such  other  person  would  have  the 
benefit  of  the  goods."  If,  however,  the  Defendants  in 
error  bad  a  joint  interest  with  Moon^  his  authority  to 
pledge  the  whole  was  indisputable,  and  no  distinction 
can  be  made  in  this  respect  between  general  partners, 
and  partners  for  an  individual  transaction.  Raba  v. 
&^and{c\  Ex  parte  GeUar.{d)  ' 

But,  secondly,  after  the  pledge  by  Moon^  the  Plaintifi 
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in  error  became*  tenants  in  common  of  the  warrants  with 
the  Defendants  in  error,  at  all  events  as  to  a  moiety, 
and  therefore  were  not  liaUe  to  be  sued  in  trover  by 
their  co-tenants,  unless  there  had  been  a  destructicm  of 
the  property.     Co*  Lit.  200.,  Heath  v.  Hubbard*  {a) 

The  division  of  the  warrants  made  by  Sharp  occasions 
no  alteration  in  the  case,  for  in  effecting  that  division 
he  acted  as  the  agent  of  the  Plaintiffs  in  error,  who 
having  a  lien  on  the  whole  of  the  warrants,  might,  if 
they  pleased,  have  made  the  division  in  their  own  count- 
ing-house. 


* 

Pollock  for  the  Defendants  in  error.     • 

The  original  purchase  was  made  on  the  joint  account 
of  the  Defendants  in  error  and  Moon*  The  Defend- 
ants in  error,  therefore,  were  not  sub-contractors  with 
Moofiy  and  the  cases  of  Yowig  v.  Hunter  and  Savile  v. 
Robertson  do  not  apply.  Then,  after  the  division  of 
the  warrants  by  Stiarpy  there  was  no  longer  any  com- 
munity of  interest  between  the  Defendants  in  error  and 
Moon^  but  the  Defendants  in  error  were  separately  en- 
titled to  their  moiety,  which  Moon  had  no  authori^  to 
pledge,  and  in  which,  therefore,  under  his  pledge,  the 
Plaintifis  in  error  could  not  acquire  any  property.  The 
Defendants  in  error  might,  therefore,  maintain  trover 
against  the  Plaintiffs  in  error ;  for  even  supposing  the 
division  by  Sharp  did  not  effect  a  separation  of  the  pro- 
perty of  the  Defendants  in  error  from  the  property  of 
Moon,  still  the  pawnee  of  a  pledge  does  not  become 
tenant  in  common  with  others  who  have  an  interest  in 
the  pledge  as  well  as  the  pawner.  A  tenant  in  common 
would  have  the  rights  of  an  absolute  owner,  whereas  a 
pawnee  has  only  a  lien  on  the  property  and  cannot  sell. 
It  is  laid  down  in  Conn/n^s  Digest  {tit.  Action  on  the  Case 


{a)  4Eajtfiio. 
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upon  Traoer^  E.)  that  if  a  bailee  sells  the  goods  of  an- 
other, the  very  act  of  sale  is  such  a  conversion  as  to 
enable  the  owner  to  maintain  trover. 

Best  C.  J.  The  counsel  for  the  Plaintiff  in  error 
has  reminded  us  that  we  are  called  on  to  decide  a 
question  of  strict  law.  I  feel  that  this  is  our  situation, 
and  on  this  account  only^  I  give  the  judgment  that  I 
shall  give  in  this  case. 

Had  I  authority  to  alter  the  law,  as  the  mode  of  car- 
rying on  commerce  has  altered,  I  would  say  that,  when 
the  owner  of  property  conceals  himseli^  whoever  can 
prove  a  good  title  under  the  person  whom  the  concealed 
owner  permits  to  hold  it,  should  retain  that  property 
agabst  the  owner: — but  this  is  not  yet  the  law  of 
England,  Possession  is  not  proof  of  property.  Our 
ancestors  kept  their  goods  in  their  own  possession.  If 
agents  were  employed  by  them  to  deal  with  their  pro- 
perty, they  did  not  keep  themselves  out  of  view,  and  the 
extent  of  the  authority  of  the  agent  was  so  well  known, 
that  no  one  dealing  with  these  agents  could  be  imposed 
upon.  But  as  little  credit  was  given,  and  as  men  could 
not  trade  beyond  their  capital,  they  were  seldom  reduced 
to  the  necessity  of  pledging  their  stock  in  trade.  The 
sales  of  merchandize  were  made  in  market  overt,  and 
if  the  buyers  conducted  themselves  honestly,  the  law 
protected  them  from  suffering  by  purchasing  in  market 
overt  property  that  did  not  belong,  to  the  person  of 
whom  Uiey  bought.  This  exception  in  our  law  proves 
that  if  a  person  acquirer  the  possession  of  property  in 
any  mode,  other  than  that  of  sale  in  market  overt,  he 
cannot  keep  it  against  the  owner ;  it  proves  at  the  same 
time,  that,  as  commerce  is  now  carried  on,  the  purchaser 
or  pawnee  should  have  the  same  protection  against  him 
who  permits  another  to  deal  with  his  property,  as  if  it 
v«re  his  own.     But  a  small  proportion  of  the  merchan- 
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dize  that  is  now  brought  to  sale,  is  sold  in  market  orert. 
The  law  relative  to  sales  in  market  overt^  affords,  there- 
fore, but  little  protection  to  those  who  are  engaged  in 
commerce. 

The  owners  of  goods  for  many  reasons  keep  them- 
selves concealed,  and  put  forward  brokers  to  act  for  un- 
known principals.  If  such  brokers  abuse  their  trust, 
those  who  have  trusted  them  should  suffer:  but 
it  b  for  the  legislature,  and  not  the  courts  of  justice,  to 
adapt  the  law  to  this  new  state  of  things.  As  the  law 
now  stands,  if  the  pawner  of  goods  has  no  authority  to 
make  the  pledge,  the  pawnee  cannot  hold  them  against 
the  owner.  What  then  is  the  present  case?  The  goods 
had  been  originally  purchased  by  Hunt  and  Sharp  on 
the  joint  account  of  Moan  and  Bartons  :  whilst  Moon 
and  the  Bartons  were  tenants  in  common  of  those  goods, 
they  Were  pledged  by  Hunt  and  Sharp  to  the  PUuntifi 
in  error  for  20,000/.  for  Moon  only,  unknown  to  the 
Bartons.  If  the  Bartons  had  brought  their  action  to 
recover  their  share  of  the  goods,  whilst  they  remained 
under  this  first  pledge,  they  might  probably  have  been 
told  tiiey  were  only  tenants  in  common,  and  conki  not  sup- 
port the  action  against  persons  who  held  under  their  co- 
tenants.  It  would  also  have  been  necessary  to  consider 
the  effect  of  die  cases  to  which  we  have  been  referred, 
and  which  seem  to  shew  that  one  part  owner  of  a  joint 
adventure  may  bind  the  property  of  the  others  concerned. 
But  10,000/L  of  the  original  debt  was  paid  ofl^  and  it 
was  agreed  between  Hunt  and  the  Defendants  below  that 
they  should  renew  those  acceptances  for  the  10,000/.  re- 
maining unpaid;  that  they  should  give  back  the  whole  of 
the  warrants  to  Hunt^  and  allow  him  to  select  from  them 
such  as  he  thought  proper  to  pledge  for  the  10,000/.  The 
Defendants  below  parted  with  tiieir  lien  on  the  whole  of 
the  warrants,  and  gave  Hunt  leave  to  say  which  he  would 
select  to  repledge  for  tiiis  reduced  debt.     Before  this 

1 7  happened 


IN  THB  Sixth  Year  of  GEO  IV. 


147 


happened  the  goods  had  been  dividedt  and  one  moiety 
was  the  sole  property  of  the  Bartons^  and  the  ^other 
moiety  the  sole  property  otMoon.  When  Hunt  got  back 
these  warrants,  he  held  those  that  related  to  the  Barton^ 
share  for  themf  and  those  which  related  to  Mbon^s  share 
for  him.  Neither  Moon  nor  Hunt  could  then  pledge 
the  Barton^  warrants  without  their  assent  HutU  was 
then  bound  to  use  the  right  of  selection,  which  the 
Defendants  below  had  given  him,  as  honesty  required  i 
that  is,  by  carrying  back  Moon^s  warrants  to  the  De- 
fendants below,  and  keeping  the  Barton^  for  them.  The 
Defendants  below  having  parted  with  the  lien  on  the 
whole,  eould  only  require  such  part  to  be  brought 
back  as  Moon  had  a  right  to  pledge.  Instead  of  which^ 
under  the  authority  of  Moon,  and  of  Moon  only.  Hunt 
pledged  those  warrants  with  which  Moon  had  now  no 
more  to  do^  than  one  who  never  had  any  interest  ia 
them. 

It  has  been  contended  at  the  bar  that  none  of  the 
warrants  were  out  of  the  possession  of  the  Defendants 
below,  for  the  possession  of  Huni  was  the  possession  of 
the  Defendants  below,  and  that  he  was  to  sort  the  war- 
rants for  them.  We  cannot  consider  Huni  as  the  agent 
of  the  Defendants  below,  but  of  Moon  ;  and,  therefore, 
when  they  were  in  Hunfs  hands,  they  were,  in  law  as 
well  as  in  feet,  out  of  the  possession  of  the  Defendants 
below.  Moon  had  certainly  contracted  to  repledge,  not 
the  whole,  but  enough  to  serve  the  new  loan  of  10,000/., 
and  )ie  is  answerable  to  the  Defendants  below  in  da- 
mages for  the  non-*perfonnance  of  that  contract;  but 
after  the  Defendants  below  had  given  the  possession 
of  the  warrants  to  Hunt^  with  authority  to  Hunt  to  re- 
turn such  as  he  {leased,  they  had  no  legal  means  of 
getting  any  ofthese  warrants  in  specie.  They  were  then  in 
Hunfs  hands  as  agent  of  the  Bartons^  and  he  could  not 
part  with  them  again  without  their  assent    We  con- 
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sider  that  the  first  pledge  was  given  up  entirely,  and  a 
new  contract  made  by  the  second  transaction.  We  are 
all)  therefore,  of  opinion  that  the  Judgment  of  the 
Kin^s  Bench  must  be  affirmed. 

Judgment  affirmed. 


Jtmiis* 


Ratcliffe  v.  Bleasby. 


The  Defend- 
ant»  after  set- 
tling a  draft 
of  articles  of 
partnership 
with  the  Plain- 
tiff>  having 
engrossed  and 
executed  a       > 
deed)  differing 
in  some  re- 
spects from 
the  draft  of 
the  articles^ 
the  Plaintiff 
reftised  to  ex- 
ecute the 
deed;  but 
having  after- 
wards com- 
menced an  ac- 
tion for  breach 
of  agreement 
to  take  him. 
into  partner- 
ship, he  moved 
to  be  at  liberty 
to  inspect  and 
copy  the  deed 
The  Court  re* 
fused  to  order 
such  inspec- 
tion. 


yi  N  affidavit  of  the  Plaintiff's  attorney  stated,  that 
this  action  was  brought  to  recover  a  compensation 
in  damages,  for  breach  of  an  agreement  to  take  the 
Plaintiff  into  partnership ;  that  a  draft  of  the  articles  of 
co-partnership  was  prepared  by  the  Defendant's  at-> 
tomies,  perused  and  settled  by  the  Plaintiffi  and  returned 
by  him  to  the  Defendant's  attornies ;  that  an  engross- 
ment of  a  deed  of  co-partnership  between  the  Plaintiff 
and  Defendant  was  made^  signed,  and  executed  by  tiie 
Defendant,  and  retained  in  his  possession;  that  the 
Plaintiff  had  no  copy  of  the  draft  or  deed,  and  that  the 
Defendant  had  refused  to  furnish  copies  at  the  Plaintiff's 
expence. 

Cross  Seijt,  upon  this  affidavit,  and  upon  an  opini<Hi 
pronounced  by  him  at  the  requisition  of  the  Court,  that 
a  copy  of  these  instruments  was  necessary  to  enable  the 
Plaintiff  to  declare  safely,  obtained  in  the  last  term  a 
rule  nisi  for  the  Plaintiff  to  be  at  liberty  to  inspect  and 
take  a  copy  of  die  above-mentioned  draft  and  deed. 

Wilde  Serjt  (upon  an  affidavit  which  stated  that  the 
deed  executed  by  the  Defkidant  difiered  in  some  re- 
spects from  the  draft  settied  by  the  Plaintiff  and  that 
the  Plaintiff  had,  therefore^  refiised  to  execute  the  deed) 

now 
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now  shewed  cause  against  the  rule.  He  urged^  that  in 
all  the  decisions  the  principle  on  which  the  indulgence 
now  asked  by  the  Plaintiff  had  been  granted,  was,  that 
the  party  holding  the  instrument  was  a  trustee  for  the 
party  requiring  a  copy ;  that  this  could  not  be  the  case 
with  a  party  holding  instruments,  neither  of  which  had 
been  signed  by  the  Plaintiff;  and  upon  which,  therefore, 
he  could  have  no  cause  of  action. 


1825. 


Ratcuvfb 

BUBASBV. 


Cross.  The  draft  assented  to  by  both  parties  is  their 
agreement,  though  not  'Signed.  Morrow  v.  Saunders  (a) 
is  a  decision  expressly  in  iavor  of  the  present  appli- 
cation, the  only  difference  between  the  two  cases  being, 
that  in  that  case  the  Plaintiff  retained  a  deed  which  had 
been  signed  and  was  called  for  by  tbe'Defendimt;  in 
the  present  the  defendant  has'  signed  and  retained  a 
deed  called  for  by  the  Plaintiff  In  Cl^d  v.  Teller  (6), 
Blakey  v.  Porter  {c\  Bateman  v.  Phillips  {d)y  and  King 
y.  King  (e\  the  court  has  recognised  the  convenience  of 
this  practice,  and  its  own  jurisdiction  to  pursue  it.  That 
jurisdiction  enables  them  to  compel  parties  to  a  suit  to 
do  justice.  How  far  the  engrossed  instrument  may  be 
binding  on  the  Defendant  is  a  matter  to  be  ascertained 
at  the  trial  of  the  cause,  and  not  summarily  upon  motion ; 
but  if  he  be  refused  a  sight  of  it,  he  may  be  nonsuited, 
and  prevented  from  entering  into  the  merits  of  his  case. 

Best  C.  J.  I  agree  with  the  observations  which  were 
made .  from  time  to  time  by  Mansfield  C.  J.,  that  it  -is 
fit  for  the  courts  of  law,  as  far  as  possible,  to  save  its 
suitors  from  the  expence  of  resorting  to  a  court  of 
equity,  in  order  to. establish  a  common  law  right.'  I^ 
however,  the  law  compek  them  to  proceed  in  that  course, 


(a)  xJi.GfJ?,3i8. 
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fiir  us  to  decide  at  present,  is,  idiether  we  are  warranted, 
by  any  rule  of  practice  established  in  this  court,  to  do 
what  is  now  required  of  us.  But  as  to  the  deed^  we 
should  go  &rther  than  the  G>urt  has  ever  yet  gone,  if  we 
acceded  to  the  present  apfdication;  for  though  the  deed 
has  been  signed  by  theDefendant,  the  Plaintiff  has  refiised 
to  sign  it,  and  thereby  has  repudiated  aU  interest  in  the 
instrument:  having  done  this,  he  cannot  call  on  the 
CkNirt  to  order  an  inspection;  for  the  principle  esta- 
blished by  all  the  cases  is,  that  a  party  can  only  be 
compelled  to  produce  a  deed  where  he  holds  it  as  a 
trustee  for  another.  In  Baieman  v.  PkiOips^  indeed,  the 
party  applying  was  not  a  party  to  the  instrament,  bnt  it 
was  given  to  the  party  who  held  it,  to  allay  the  appre^* 
tensions,  and  afford  a  kind  of  security  to  the  creditors 
of  a  baidc  on  which  there  had  been  a  run.  By  that 
instrument  the  holder^  BamUt^^  was  ai^thorisedto  assure 
the  inhabitants  of  Pdtibroke  that  Jthe  subscribers  to  it 
would  be  accountable  for  the  payment  of  notes  issued  by 
the  1£^^  bank  to  the  extent  of  30,000/.  Theauthocity 
in  writing,  therefore,  given  to  BcnoUngt  was  for  the  ad- 
vantage of  the  Plaintiff  who  was  a  creditor,  as  well  as 
the  odier  cieditors ;  and  Mansfdd  C.  J.  «ays,  ^*  Tbb 
rule  is  called  for  on  the  ground  that  tlie  Plaintiffi  are 
interested  in  the  pi^per,  and  that  is  the  only  ground  Jon 
which  they  can  support  their  application.  On  the  de- 
daration  the  Plaintifl&  state,  that,  at  the  time  of  giving 
the  guarantee,  they  held  some  notes,  and  in  consc^- 
quende  of  it  became  possessed  of  others."  He,  there- 
fore, .puts  it  upon  the  ground  that  the  party  who  lield  it 
held  it  as  trustee  for  the  others:  he  then  goes  on, 
*<  This  paper  is  certainly  not  of  a  public  nature,  Uke 
corporation  books  or  records,  but  it  b  a  paper  in  which 
<he  Plaintiffs  are  interested.  In  the  case  of  Osborne  v. 
Taylor^  in  the  Court  of  King's  Bench,  it  seems  admit- 
ted, 
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ted,  that  if  the  party  had  been  interested  he  mig^  liave 
bad  the  production  of  the  instrum^it.'' 

So  in  the  present  ease,  if  the  Plaintiff  had  any  in« 
terest  the  Defendant  wonld  not  be  permitted  to  with* 
hold  the  deed.  Marram  v.  Saunders  is  clearly  distin- 
guidiabk  from  the  present  case,  because  the  deed  was 
required  by  the  party  who  had  executed  it  at  tbe  hands 
of  the  party  who  had  not.  It  is  just  the  converse  of 
this  case,  in  which,  if  the  Plaintiff  had  executed  the 
deed  instead  of  the  Defendant,  there  might  have  been 
some  ground  for  the  application.  In  Blaiey  v.  Porter^ 
Mansfield  C.  J.  puts  his  decasi<»i  on  the  same  footing  as 
in  Baieman  v.  PhiOipe.  ^*  Of  what  use  would  the  De- 
fendant's covenant  be,  if  the  Plaintiff  could  not  get  ao* 
cess  to  it  ?  iWties,  in  order  to  save  die  expence  of 
double  stamps,  are  unwisely  content  to  execute  one  part 
only  of  an  indenture.  Is  it  not,  however,  the  necessary 
consequence  of  diis  practice  that  the  party  who  has  the 
custody  undertakes  to  produce  the  deed  when  wanted 
for  ^  use  of  both  ?' 

He  puts  it  on  the  principle  of  an  impUed  undertaking 
that  the  party  who  has  the  deed  holds  it  as  a  trustee  for 
both.  -'That  case,  however,  has  nothing  in  common  with 
the  present,  but  the  opinion  of  Gibbs  C.  J.,  in  Sh'eet  v. 
Brawn  (a)  is  conclusive:  there,  two  parts  of  a  charter- 
party  were  supposed  to  have  been  interchangeabfy  exe- 
cuted, and  the  part  of  whidi  the  master  of  the  diartered 
vessel  had  the  custody,  was  lost  at  sea  with  the  ship^ 
but  the  court  would  not  compel  the  charterer  to  grant 
an  inspection  and  copy  of  the  other  part,  for  the  pur- 
jx»e  of  the  Plaintiffi  declaring  with  certainty ;  and  the 
ground  on  v^ich  the  Chief  Justice  decides  is,  *'  The 
one  par^  executes  a  deed,  by  which  he  binds  himself 
and  the  other  executes  a  deed  by  which  he  binds  him- 
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self,  and  the  one  having  lost  bis  part,  calls  on  the  other 
to  produce  his :  it  is  like  the  case  where  a  man  having 
given  a  bond  and  kept  a  copy  of  it,  the  other  losing  the 
bond  applies  for  a  copy  of  the  copy :  —  we  should  not 
gi*ant  that/' 

In  the  course  of  his  judgment  he  has  commented  on 
all  the  cases,  and  has  declared  the  principle  on  which 
inspection  is  ordered,  to  be,  that  the  par^  holding  the 
instrument  is  considered  a  trustee  for  the  party  apply- 
ing*. How  can  that  be  affirmed  in  the  present  case  ? 
It  has.been  urged,  indeed,  that,  by  the  production  of  the 
deed  at  the  trial,  the  Plaintiff  may  be  nonsuited ;  but  if  we 
were  to  act  on  that  consideration,  we  might  on  motion 
order  something  like  a  bill  of  discovery  in  every  case. 
In  ejectment,  the  lessor  of  the  Plaintiff  is  always  liable 
to  be  nonsuited  by  the  production  of  deeds  which  may 
disclose  a  title  better  than  his  own ;  but  in  order  to  ob- 
tain a  sight  of  them,  he  must  apply  to  a  court  of  equity. 
In  the  present  case,  however,  one  of  the  instruments, 
the  draft  of  the  articles  of  co-partnership,  appears  to 
have  been  at  one  time  agreed  on  by  both  parties ;  as  to 
that,  the  Defendant  stands  in  the  situation  of  a  trustee 
for  the  Plainti£^  and  the  rule  for  its  production  must  be 
made  absolute.  . 


Park  J.  The  principle  on  which  these  applications 
have  been  granted  is,  that  the  party  holding  the  deed 
has  been  a  trustee  for  the  party  requiring  a  sight  of  it ; 
but  the  Defendant  in  this  case  cannot  be  esteemed  a 
trustee  for  the  Plaintiff  as  to  a  deed  which  the  Plaintiff 
refused  to  execute.  The  principle  laid  down  by  the 
Court  of  King's  Bench  in  Taylor  v.  Osborne  is,  that  the 
application  will  not  be  attended  to  where  the  party  ap- 
plying is  neither  an  instrumental  party,  nor  has  any  in- 
terest in  the  deed ;  and  that  seems  the  more  expedient 
rule;   Street  v.  Brcnm  seems  to  trench  closely  upon 
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Taylor  v.  Osborne^  and  to  be  a  case  of  some  hardship ; 
but  our  jurisdiction  ought  to  be  exercised  consistently 
Tvith  the  rule  of  law,  and  not  to  infringe  upon  the  pro- 
vince of  equity.  Morrcrw  v.  Saunders  is  quite  consistent 
with  what  we  now  decide,  for  in  that  case  the  deed  was 
executed  by  the  party  who.  applied  for  its  production. 
The  draft  of  the  articles  in  the  present  case  is,  however, 
an  instrument  in  which  both  parties  have  an  interest, 
and  as  to  that  the  rule  must  be  made  absolute. 


1825. 


Ratcuffb 
Bleasby. 


BuRRouGH  J.  Upon  the  affidavits  now  before  us, 
the  deed  required  can  be  of  no  avail  to  the  Pl^ntifP^ 
and  inspection  has  only  been  allowed  of  what  the  party 
would  probably  give  some  evidence.  This  deed  has 
been  repudiated  by  the  Plaintiff,  and  amounts  to  nothing. 
Where  both  parties  have  an  interest  in  the  same  deed, 
I  hope  we  should  come  to  the  good  sense  of  the  thing, 
and  order  an  inspection,  without  driving  them  into  a 
court  of  equity ;  but  even  equity  would  not  compel  the 
production  of  a  title  deed,  in  which  both  parties  litigant 
have  not  an  interest. 


Gaselee  J.  I  cannot  accede  to  the  position  that  this 
Court  has  jurisdiction  in  all  cases  to  compel  parties  to 
do  what  is  requisite  for  the  purposes  of  justice.  But 
when  a  party  has  an  interest  in  a  deed  he  has  a  right  to 
inspect  it,  as  the  creditors,  in  the  case  of  Bateman  v. 
Phillips  :  the  Plaintiff  however  has  no  interest  in  this  deed 
of  which  he  requires  the  inspection.  In  the  draft  of  the 
articles  he  may  have  an  interest,  because  that  was  settled 
by  both  parties,  as  the  foundation  of  a  mutual  agree- 
ment. But  the  Plaintiff  having  refused  to  execute  the 
deed,  it  can  neither  be  necessary  to  enable  him  to  de- 
clare, nor  can  he  have  any  right  to  call  for  its  pro- 
duction.   The  rttle,  therefore,  must  be  made 

Absolute  as  to  the  draft  of  the  articles  only,  and 
discharged  as  to  the  deed. 
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,  June  17.         Da  VIES  and  Others  v.  Arnott,  Haskins,  and 

Sheppard. 

% 

Obligors  in  a  QCIRE  facias  on  a  judgment  in  an  action  on  a  bastardy 

dischai^ed  bond,  the  condition  of  which  was  to  indemnify  the 

under  the  in-  parish  of  Christ  Church  against  all   charges   and   ex- 

tm^^t    h  Ponces  which  might  be  imposed  on  them  for  the  birth, 

sequently  to  a  maintenance,   clothing,   educating,    or  bringing  up   a 

judgment  on  bastard  child,  of  which  Aniott  was  the  reputed  father. 

liable  for'ex-  '^^  ^^^  fodas  suggested  that  since  the  time  of  the 
pences  incur-  Plainti£&'  recovery  upon  breaches  of  the  condition  of 
of  the  butaM  ^^^  ^°^  formerly  assigned,  the  Defendants  had  again 
subsequently  broken  the  condition,  by  allowing  the  parish  to  incur 
to  their  dis-      farther  expence  in  respect  of  Amotfs  child. 

'  The  Defendant  Haskins  pleaded,  that  since  the  re- 

covery of  the  said  judgment,  and  after  the  occurring  of 
the  subsequent  breach  of  condition,  and  before  suing  out 
the  scire  fadaSf  by  an  order  of  the  court  for  the  relief  of 
insolvent  debtors,  Haskins  was  discharged  from  the  said 
'  further  breach,  and  tlie  damages  thereby  sustained  by 
the  parish  since  die  said  judgment. 

Defendant  Sheppard  pleaded  that  he  was  in  custody  in 
the  Fleet  in  July  1824;  that  the  causes  of  action,  if  any, 
accrued  against  him  before  he  was  so  in  custody ;  tliat 
afterwards,  by  an  order  of  the  court  of  insolvent  debtors, 
he  was  duly  discharged  according  to  the  act  of  parlia- 
ment, and  thereby  discharged  from  the  said  causes  of 
action,  if  any. 

The  Plaintifis  replied,  as  to  Haskins^  that  the  further 
breach  suggested  in  the  scire  facias  was  .committed  after 
the  making  of  the  order  of  the  insolvent  debtor's  courts 
and  that  by  such  order  Haskins  was  not  disdiarged  from 

the 
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the  said  further  breach,  and  the  damages  thereby  sus- 
tained by  the  parish. 

And  as  to  Sheppardj  that  the  further  breach  was  com- 
mitted, and  the  damages  thereby  occasioned  were  sus- 
tained by  the  parish,  after  the  making  of  the  order  of 
the  insolvent  debtor's  court,  and  that  by  such  order 
Sheppard  was  not  discharged  from  the  said  further 
breach,  and  the  damages  thereby  sustained  by  tl)e 
parish. 

These  replications  concluded  to  the  country,  and  the 
Defendants  having  joined  issue,  the  cause  was  tried 
before  Be^  C.  J.  at  the  London  sittings  after  Easter  term 
last,  when  it  was  proved  that  the  parish  had  paid  sums 
on  account  of  Amotfs  child,  from  April  1824>,  to  March 
1825,  but  that  Haskins  and  Sheppard  having  included  in 
their  respective  schedules  the  bond  and  judgment  on 
which  the  present  scire  facias  was  brought,  were  dis- 
diaigttd  by  the  court  for  the  relief  of  insolvent  debtors, 
in  October  1824,  and  a  verdict  was  taken  for  the  Flain- 
tiffi  for  such  damages'  only  as  had  accrued  since  that 
period,  with  leave  for  Haskins  and  Sheppard  to  move  to 
set  aside  the  verdict,  and  enter  it  in  favor  of  themselves* 


Davdes 

V. 

Armott. 


Dnslow  Serjt,  for  the  Defendant  Sheppard,  and  Wilde 
Seijt,  for  the  Defendant  Haskins,  havifig  obtained  rules 
nisi  accordingly,  on  the  ground  that  by  the  discharge 
under  the  insolvent  debtor's  act,  they  were  released  from 
all  ftirther  claims  in  req)ect  of  the  bond, 


Toddy  and  Pell  Seijts.  shewed  cause. 

By  1  G.  4f*  c.li9.  5.10.  the  bond  creditors  of  an  iu- 
solvwt  are  to  be  entitled  to  receive  a  dividend  of  the 
estate  of  the  prisoner  in  such  manner  and  upon  such 
terms  and  conditions  as  if  the  prisoner  had  l)ecome 
bankrupt.  Now  in  bankruptcy  the  just  and  true  debt 
alone  can  be  proved,  and  not  the  penalty  of  a  bond, 

2lJac. 
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1825. 


2lJac.l.  c.ie.  5.9.;  and  the  bankrupt  is  only  dis* 
charged  from  such  debts  as  are  capable  of  proof  under 
the  commission.  But  the  future  expences  which  may 
be  incurred  by  a  parbh  in  maintaining  a  bastard  are 
altogether  contingent,  cannot  be  the  subject  of  valuation 
or  proof;  nor  can  the  bankrupt  be  discharged  from 
them  by  his  certificate.  Overseers  of  St.  Martinis  v. 
Warren,  {a)  A  bond  given  by  the  putative  father  and 
his  sureties,  or  even  a  promissory-note,  Cole  v.  G(rwer{a)^ 
are  no  more  than  a  security  or  indemnity  against  iuture 
debl^  and  every  expence  incurred  after  certificate  is 
a  new  debt,  and  a  new  cause  of  action.  Previously 
to  the  49  G.  8.  an  annuity  could  not  be  proved  un- 
less it  were  secured  by  a  bond  with  a  penalty;  and, 
even  in  that  case,  the  penalty  was  not  the  subject  of 
proo^  but  only  the  value  of  the  annuity,  provided  it  did 
not  exceed  the  penalty.  But  a  mere  engagement  for 
indemnity,  where  no  damnification  had  been  incurred, 
could  never  be  proved.  Millen  v.  Whittenbun/  (c),  God" 
dard  v.  Vanderheyden  (J).  And  even  if  the  contingency 
on  a  bastardy  bond  could  be  valued  like  the  future  pay- 
ments of  an  annuity,  it  is  contrary  to  the  policy  of  the 
law  to  allow  any  proof  or  anticipative  payment  in  re- 
spect of  it,  lest  the  parish-officers,  having  received  such 
pajrment  in  advance^  should  thereby  have  an  interest 
to  neglect  the  child.  Cole  v.  Gawer.  The  judgment 
which  has  been  pbtahied  in  thb  case  is  only  for  damages 
up  to  the  time  of  the  action,  and  under  the  Sfi9W*S. 
C.11.  does  not  constitute  a  debt,  but,  like  the  bond 
itself^  stands  only  as  a  security  against  future  expences. 
Then  by  the  28th  section  of  1  G.4.  c.I19.  the  insol- 
vent's discharge  is  not  to  apply  to  any  judgment  which 
cannot  be  put  in  force  at  the  time  of  the  discharge ;  and 


(a)  iB.^A. 491. 


id)  3  mh.  »70. 


m 
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in  respect  of  half  of  the  expences  claimed  under  the 
present  scire Jacias,  the  judgment  on  the  bond  could  not 
have  been  put  in  force  at  the  time  of  the  insolvent's 
discharge. 


1825. 


OnsUfm  and  Wilde  in  support  of  the  rule. 

The  causes  of  action  upon  this  scire  facias  did  not 
arise  subsequently  to  the  judgment ;  for  the  judgment  is 
the  cause  of  action,  Executors  of  Wnght  v.  Nutt{a\  and 
the  scire  Jizcias  is  no  more  than  a  continuation  of  the 
suit.  With  regard  to  proof  of  debts  under  a  bank- 
ruptcy, although  contingent  damages  are  not  provable 
in  respect  of  a  covenant,  yet  a  penalty  may  be  the 
subject  of  proof,  Ex  parte  Mare{b)y  and  before  the 
49  G.  3.  an  annuity  could  only  be  proved  in  virtue  of 
the  penalty  of  ihe  bond  under  which  it  was  secured.  In 
allnhe  cases  the  forfeiture  of  the  bond  is  the  ground  of 
proof.  Toussaint  v.  Martinnant,{c)  The  future  ex- 
pences  attending  the  maintenance  of  the  child  are  not 
more  a  matter  of  contingency  than  the  future  payments 
of  an 'annuity,  and  are  equally  susceptible  of  valuation. 
There  are  many  contingent  claims,  which  may  be  the  sub- 
ject of  proof  under  a  bankruptcy,  as  in  ExparteItawlaU{d\ 
where  the  engagement  was  to  pay  200/.  a  year  till  the 
party  obtained  church  preferment ;  and  the  proof  may 
go  to  the  whole,  although  the  forfeiture  has  only  been  in 
respect  of  a  part  of  the  contingency.  Ex  parte  Witt" 
Chester [e\  Ex  parte  Cochhott.(f)  [Best  C 3,  In  all 
those  cases  there  was  a  debt,  a  saleable  debt;  can  a 
mere  bond  of  indemnity,  in  a  case  like  this,  be  sold  ?] 
A  bail  bond  is  not  a  security  for  a  debt,  but  for  the  De- 
fendant's appearance,  and  yet  if  it  be  forfeited  before 


{a\  xr.iJ.388. 

(A)   8r«.335. 
\,c)  %T.R.  100. 

Vol.  hi. 


i 


M 


d)  %Roje9  4i6B 

e)  I  jttk.iij. 
(/)  Cook^sBkpuLawif  163. 

bankruptcy, 


15S 
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Dankruptcy,  it  is  discharged  by  the  certificate.  Caidson 
y«  Hammon.  (a)  So  where  the  forfeiture  is  before  bank- 
ruptcy,  proof  may  be  admitted  in  respect  of  a  payment 
to  be  made  afterwards.  Hodsoti  v.  Bell  (i).  Ex  parta 
Kingn  (c)  In  the  case  of  the  overseers  of  SL  MartMs  v. 
Warren  no  judgment  had  been  obtained  upon  the  bond, 
so  that  tlie  cause  of  action  was  clearly  new ;  and  ii^  Cole 
v.  Gower  the  overseers  had  stipulated  to  receive  a  par«-i 
ticular  sum  instead  of  an  indemnity,  which  stipulation 
the  Court  held  to  be  illegal;  but  it  was,  notwithstanding 
holden  allowable  for  them  to  receive  such  a  sum  on  a 
motion  to  stay  proceedings  on  a  bastardy  bond,  on  pay-^ 
ment  of  the  penalty.  Shutt  v.  Proctor,  {d)  As  to  the 
statute  of  8&9)^.3.  c.ll.,  that  does  not  prevent  the 
judgment  from  being,  like  every  other,  judgment,  a  fixed^ 
and  proveable  debt,  but  only  regulates  the  time  and 
mode  of  execution.  In  the  26th  clause  of  the  I  G«  4. 
^.11 9.  the  causes  for  which  the  insolvent  may  be  im- 
prisoned anew,  are  enumerated ;  a  claim  like  that  on  the 
present  bond  is  not  among  them,  and  in  a  decision  on  a 
similar  act,  was  holden  not  to  be  sustainable.  CoUerel  v. 
Hooh  (e) 


Best  C.  J.    Even  if  we  could  have  been  satisfied  that 

• 

the  Defendants  would  have  been  discharged  by  bank- 
ruptcy and  certificate,  that  would  have  fallen  far  shoit 
of  proving  that  they  were  discharged  under  the  provi- 
sions of  the  insolvent  debtor's  act ;  for  in  the  present 
case  we  must  look  to  that  act  only,  and  if  that  does  not 
exonerate  the  Defendants  from  every  claim  in  respect  of 
their  bond,  the  bankrupt  laws  cannot  avail  them.  But 
it  is  not  clear  that  they  could  have  been  discharged^ 


{a)  %B.^C.  646. 
(*)  7  T.  R.  97. 


(e)  1  Doug.  97. 


even 
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even  by  bankruptcy  Und  certificate.  According  to  the 
principle  establishedf  in  Cole  t.  G&wery  the  daim  for 
future  contingent  expences  in  respect  of  ^ch  a  bond^ 
could  not  be  provable  under  the  commission^  and 
if  it  be  not  provable,  the  bankrupt  cannot  be  dis-^ 
charged  from  it  by  certificate.  Lord  EUenborough  says, 
public  policy  requires  that  the  parish  oiHcers  should  not 
be  allowed  to  take  a  specific  sum  in  respect  of  such  a 
claim,  because  they  would  thereby  have  an  interest  to 
neglect  the  child  for  whom  it  was  paid.  They  have, 
therefore,  no  certain  or  saleable  property  in  such  a. 
daim.  But  in  all  the  cases  in  which  an  interest,  though 
contingent,  has  been  allowed  to  be  proved  under  a  com- 
mission of  bankruptcy,  that  interest  has  been  a  saleable 
interest,  which  distinguishes  it  at  once  from  the  present 
claim.  The  case,  therefore,  of  the  overseers  of  SL 
Martiifs  v.  Warren  is  in  point  for  the  Defendant.  In 
that  case,  the  obligee,  in  a  bastardy  bond,  after  the  bond 
had  been  forfeited,  became  bankrupt  and  'obtained  his 
certificate;  and  it  was  holden  that  the  parish  officers 
were  not  thereby  precluded  from  recovering  on  the 
bond  further  expences  incurred  subsequently  to  the 
bankruptcy :  the  Court  said,  ^^  This  was  a  debt  upon  a 
contingency,  and  one  too.  in  its  nature  wholly  incapable 
of  valuation,  and,  therefore,  not  provable  under  the 
commission.  The  case  of  an  annuity  is  an  exception 
to  the  general  rule :  there,  indeed,  the  Courts  have  ad'* 
mitted  the  amount  of  the  contingent  debt  to  be  valued 
and  proved :  but  there  you  can  only  estimate  the  duration 
of  life;  here,  the  expences  for  which  the  party  is 
liable  may  vary  in  consequence  of  the  sickness  of  the 
child ;  the  contingency  here  is,  not  only  tlie  duration  of 
lif^  but  the  continuance  of  health;  it  is  subjected  to 
every  accident  of  human  life,  and  is  most  precarious  and 
uncertain ;  how  then  could  its  value  be  estimated  so  as . 
to  be  proved  under  a  commission  ?' 

M  2  If, 


1825. 


Ma 
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v. 

Arnott. 


If,  therefor^  the  present  had  been  a  case  of  bank- 
ruptcy,- that  decbion  would  not  have  been  distinguish- 
able. But  independently  of  any  principle  of  the  bank- 
x^upt  laws,  the  words  of  the  insolvent  debtor's  act  of 
themselves  decide  the  case.  This  is  a  bond  for  the 
payment  of  uncertain  damages ;  for  the  liquidation  of  a 
future  account;  and  as  such,  is  within  the  statute  of  8  & 
9  fr.  3.  c.ll.  5. 8.  Now  what  is  the  situation  of  the 
obligor  under  that  statute,  after  judgment  has  been  en- 
tered up  on  his  bond  for  damages  incurred  by  antece- 
deot  breaches  of  condition  ?  Is  there  any  debt  created  in 
respect  of  future  contingent  damages  ?  No,  but  merely 
a  security  in  case  they  accrue.  The  judgment  has  an 
eSect  with  respect  to  such  damages,  but  its  only  effect 
is  that  of  being  a  lien  on  the  obligor's  real  property 
from  the  time  of  signature.  *^  In.  case  the  Defendant 
after  judgment  and  before  execution  shall  pay  into  court 
the  damages  assessed  and  costs,  a  stay  of  execution  shall 
be  entered,  or  if  by  reason  of  an  execution,  the  Plaintiff 
should  be  fully  paid,  the  Defendant's  body,  lands,  or 
goods  shall  be  thereupon  forthwitli  discharged,  but  the 
judgment  shall,  notwithstanding,  remain  as  a  further 
security  to  answer  the  Plaintiff  for  such  damages  as  he 
may  sustain  by  any  further  breach  contained  in  the  same 
deed,  upon  which  Plaintiff  may  have  a  scire  facias  upon 
the  said  judgment  against  the  Defendant,  suggesting 
other  breaches."  The  Plaintiff  cannot  sue  for  the 
penalty,  even  in  the  first  instance,  but.  only  for  the 
damages  he  has  actually  sustained,  and  when  they  have 
been  satisfied,  he  con  issue  no  execution  till  he  suggests 
that  fresh  damages  have  subsequently  occurred.  How 
does  the  insolvent  act  1  G. 4.  c.  119.  apply  to  this?  by 
the  28th  section  it  is  <<  provided,  that  it  shall  be  lawful 
to  proceed  against  the.  prisoner  discharged,  upon  any 
j  ttdgment,  recognizance,  or  other  security  obtained  or 
given,  which  could  not  have  been,  put  in  force  against 
such  prisoner  at  the  time  of  his  obtaining  such  discharge, 

any 
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any  thing  in  tlmt  act  contained  to  the  contrary  notwith- 
standing/' It  is^clear  that  at  the  time  of  the  insolvents' 
discharge,  the  judgment  could  not  have  been  put  in 
force,  for  the  expences  which  have  subsequently  ac- 
crued.  Therefore,  coupling  this  proviso  with  the  8th  sec- 
tion of  the  S  &  9  JV»S.  cAl,  the  Defendants  are  clearly 
liable  on  this  scire JaciaSy 

The  26th  section  has  no  application  to  the  present 
case,  and  the  decision  in  Douglas  to  which  we  have  been 
referred  proceeded  on  a  statute  which  did  not  contain 
any  provision  similar  to  that  in  the  28th   section  of 
IG.4.  c.  119. 

That  section  overrides  the  whole  act,  and  the  prisoner 
can  claim  no  exemption  from  a  judgment,  unless  it  is  one 
that  could  have  been  put  in  force  at  the  time  of  his  dis« 
charge.  My  opinion  proceeds  on  this  provision  of  the 
statute ;  and  without  any  reference  to  the  bankrupt  laws, 
tlie  rule  which  has  been  obtained  in  behalf  of  the  De- 
fendants must  be  discharged. 


1825. 


Davies 

V. 

Arnott. 


Park  J.  The  only  question  is,  whether  coupling  the 
statute  8  &  9  W.S,  with  the  insolvent  debtor's  act,  the 
Defendants  are  discharged.  This  case  clearly  falls 
within  the  statute  of  W.  3.,  and  the  provision  in  the  28th 
section  of  the  insolvent  debtor's  act  is  conclusive.  Could 
the  judgment  on  which  this  scire  Jacias  proceeds  have 
been  put  in  force  at  tl)e  time  of  the  prisoner's  discharge  ? 
unquestionably  not.  The  principle  established  in  Cde 
V.  Gawer  was  recognised  in  Staniforth  v.  Stagg  before 
Lawrence  J.  at  Nisi  Prius  on  the  northern  circuit,  and 
his  decision  was  afterwards  confirmed  upon  a  motion  in 
the  Court  of  King's  Bench.  Sfiutt  v.  Proctor  did  not 
overrule  Cole  v.  Gctxer^  and  is  dearly  distinguishable. 


BuRROUGH  and  Gaselee  Js.  concurring,  the  rule  was 

Discharged. 
Ms 
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Juneiy.  CoMBE  and  Others  v.  Cuttill. 

In  C.  B.,  pro-  TJ/'JLDE  Serjt.  moved  to  set  aside  two  writs  of  scire 
fifteen  days  facias  which  had  been  issued  against  Moate^  one 

between  the  of  the  bail  in  this  cause,  together  with  ^Jieri  facias  which 
&!*  d  h  succeeded  them,  upon  the  ground,  among  other  ob- 
retarn  of  the  jectiond,  that  though  Moate  was  constandy  resident,  and 
second,  a  se-  might  have  been  found  within  the  bailiwick  of  the  sheriff 
icire  facias  ^^  Middlesex,  from  the  time  the  first  scire  facias  was  sued 
may  be  tested  out  to  the  time  when  the  second  was  returned,  and  could 
f"  th  "*  /'  ^^^®  rendered  his  principal,  if  called  on  to  do  so,  he 
dUpost  of  the  had  received  no  notice  whatever  of  the  writs,  to  each  of 

return  of  the  ^hich  the  sheriff  of  Middlesex  had  returned  nihil  and 
first.  , 

Sunday  may  ^^^  ^^^  inventus. 

be  reckoned         And  also,  that  the  second  writ  was  tested  on  the  same 

one  rf  die"  ^^^  ^^  ^^  return  of  the  first 

four  days  The  first  was  tested  on  the  6th  of  Nooember,  made 

which  must  returnable  in  eight  days  of  St.  Martin  (the  18th),  and 

the  return  of  issued  on  the  17th,  with  a  direction  to  be  returned  non 

the  second  est  inventus. 

wntand  sign-  rj.^^  second  was.  tested  on  the  18th,  issued  on  the 
ing  judgment. 

19th,  and  made  returnable  in  fifteen  days  of  5^.  Martin 

(the  25th  November)  with  a  direction  to  be  returned  non 
est  inventus.  He  also  objected,  that  the  judgment  which 
was  signed  on  the  30th  o£  November  was  premature,  one 
of  the  days  between  the  25th  and  the  SOth  having  been 
a  Sunday;  so  that  there  were  not  four  clear  juridical 
days  before  the  return  of  the  writ  and  the  signing  judg- 
ment Where  bail  were  concerned  the  four  day  rule 
ought  to  exclude  a  Sunday,  as  the  bail  could  not  render 
on  that  day ;   fVathen  v.  Beaumont,  {a) 

t 
(a)  JiBast$*jXm 

The 
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The  Codrt  having  referred  to  the  prothonotarj  to 
state  what  was  the  practice  as  to  the  scire  facias^ 

He  reported,  that  the  practice  had  in  some  instances 
been,  to  give  the  (^der  for  and  teste  the  second  writ  of 
scire  facitts  on  the  return  day  of  the  first,  or  before  the 
'quarto  die  posit  and  in  some  instances  on  the  quarto 
die  post:  and  that  he  thought  either  course  was  right 
The  practice  as  to  the  signing  judgment  was  usual  and 
a:^ular. 
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WUde  now  objected  to  this  report,  that  in  all  the 
books  of  practice  it  was  laid  down  that  the  second  writ 
must  be  tested  on  the  quarto  die  post  of  the  return  of 
the  first ;  and  that  the  first  was  generally  returnable  on 
a  Sundat^  on  which  day  the  second  writ  could  not  be 
tested  or  issued. 

Best  C.  J.  There  are  many  parts  of  the  practice  of 
the  court  for  which  it  might  be  dijficult  now  to  assign 
a  reason ;  but  that  practice  having  been  established  and 
acted  on,  it  is  better  to  abide  by  it.  Our  officer  has 
repotted,  that  the  course  which  has  been  pursued  in  the 
present  instance  is  not  irregular,  and  the  only  thing  of 
importance  is,  4hat  the  bail  should  have  fifteen  days 
to  render,  which  they  have  had  here,  between  the 
teste  of  the  first  writ  and  die  return  of  the  second* 
With  respect  to  the  signing  of  the  judgment,  the  course 
in  this  court  has  always  been  to  consider  Sunday  as  one 
of  the  fcmr  days  which  are  allowed  before  signing ;  and 
CreffBodl  v.  Green  (a)  is  directly  contrary  to  the  case  is 
llBast. 

Park  and  Burrough  Js.  concurred. 


^a)  X4'fi«/»537< 


Gaselee 


I64t 
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Oaselee  J.  I  feel  myself  bound  by  the  repoct  of 
the  officer;  but  it  seems  so  contrary  to  common  sense^ 
that  the  party  should  have  four  days  to  appear  after  the 
return  of  the  first  writ,  and  yet  that  a  second  may  issue 
before  the  four  days  have  elapsed,  that  I  hope  the 
subject  will  be  taken  into  consideration. 

As  to  the  signing  the  judgment,  I  think  the  practice 
is  clearly  ascertained  in  this  court,  and  reasonable. 

Rule  discharged. 


Jutff  ao. 


^i'' 


rAPlrIN  V.  AtTY. 


Where  a  she- 
riff's warrant 
to  levy  execu- 
tion had)  after 
the  levy,  been 
returned  by 
the  bailiff  to 
the  under- 
shei  iff  while 
the  sheriff  was 
yet  in  office^ 
and  the  bailiff, 
upon  being 
called  as  a 
witness,  did 
not  produce 
it:  Held, 
that  proof  of 
notice  to  the 
sheriff's  attor- 
ney to  produce 
it  was  suffici- 
ent to  entitle 
the  party  to 
give  parol  evi- 
dence of  its 
contents. 


'T'ROVER   against  the   sheriff  of  Warwickshire^  for 
certain  goods  of  the  Plaintiff  which  the  sheriff  had 
taken  under  an  execution,  issued  by  one  Reynolds  against 
the  effects  of  one  Stanton. 

At  the  trial  before  Park  J.,  Lofidon  sittings  in  Easter 
term  last,  in  order  to  connect  the  sheriff  with  the  trans- 
action, the  bailiff  who  conducted  the  execution  was 
called,  but  without  any  subpcend  duces  tecum,  to  produce 
the  sheriff's  warrant  for  levying ;  he,  however,  stating 
that  he  had  returned  the  warrant  to  the  under-sherifil 
the  Plaintiff  in  order  to  entitle  himself  to  give  parol 
evidence  of  its  contents,  proved  service  on  the  De- 
fendant's attorney  of  a  notice  to  produce  the  warrant  at 
the  trial,  the  Defendant  having  been  still  in  office  at  the 
time  the  warrant  was  returned  to  the  under-sheriff.  The 
learned  Judge,  however,  thought  this  was  not  sufficient, 
and  that  the  Plaintiff  ought  to  have  given  such  a  notice 
to  the  under-sheriff  or  his  attorney,  which  not  having 
been  done,  the  Plaintiff  was  nonsuited. 


Vaughan 
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Fatighan  Seijt  obtained  a  rale  nisi  in  the  la$t  term  to       1825. 
set  aside   this  nonsuit  and  have   a  new  trial,  on   the 
ground  that,  under  the  circumstances  of  the  case  parol 
evidence  of  the  contents  of  the  warrant  ought  not  to 
have  been  excluded.     Against  this  rule, 

Pell  Seijt.  in  this  term  shewed  cause.  The  bailiff 
ought  to  have  been  served  with  a  subpcend  duces  tecum^ 
and  also  the  under-sheri£^  before  parol  evidence  could 
be  received  of  the  contents  of  the  warrant.  The  con- 
stant practice  is,  that  if  a  warrant  be  executed,  the  bailiff 
keeps  it  for  his  own  justification,  and  merely  returns  to 
the  sheriff  a  memorandum  of  what  has  been  done.  In 
Martin  v.  Bell  {a)  a  notice  had  been  given  to  the  sheriff 
to  produce  the  warrant,  but  that  was  holden  not  suffi- 
cient to  let  in  parol  proof  of  its  contents. 

Faughan  and  Wilde  Seijts.,  in  support  of  the  rule. 
The  warrant  was  in  the  possession  of  the' under-sheriff, 
and  his  possession  is  the  possession  of  the  sheriff.  The 
sheriff  and  his  officers  are  one ;  Bro.  Abr.  Sheriff.  In 
Drake  v.  Si/kes{b)»  Lawrence  J.  said,  the  admissions  of 
the  under-sheriff  would  affect  the  sheriff;  and  a  notice 
to  a  customer  to  produce  a  check  is  sufficient  to  let  in 
parol  evidence  of  its  contents,  although  it  is  lodged  at 
his  banker's  office,  Coates  v.  Partridge*  (c)  So  a  notice 
to  a  ship-owner  to  produce  papers,  although  the  captain 
has  possession  of  them  for  his  own  protection,  (rf) 

Ctir.  adv.  vuU. 

Best  C.  J.  This  was  an  action  of  trover  against  the 
sheriffs  of  Warwickshire^  for  taking,  under  an  execution 

(a)  X  Stark.  415.  (d)  Bahbuy  Y.RitcIne,  iStark* 

{b)  7  T.  R.  XI 7.  J38. 

(0  1  Moody  bt  RjOHfis^n 

against 


Tapuk 
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18^5.  against  CfaeStanton^  goods  which  the  PlaintifF  alleged  to 
be  his  property.  In  order  to  connect  the  sheriff  with 
the  transaction  ic  was  necessary  to  prove  his  warrant  to 

Atty.  the  bailiff  who  levied  the  execution.  The  bailiff  was 
subpcenaed,  but  not  under  a  subpoena  duces  tecum  ;  had 
he  been  called  under  a  subpoena  duces  tecum  he  would 
t)robabIy  have  procured  the  warrant,  but  his  account 
was,  that  he  bad  returned  it  to  the  under-sheriff.  There 
has  been  some  difficulty  as  to  the  time  at  which  the 
warrant  was  so  returned,  but  my  Brother  Park  thinks 
it  was  during  the  time  when  the  sheriff  remained  in 
office ;  no  notice  was  given  to  the  under-sheriff  to  pro- 
duce the  warrant,  and  if  it  had  been  placed  in  his  hand 
after  the  sheriff  had  gone  out  of  office^  our  judgment 
might  have  been  different,  for  it  would  be  inconvenient, 
when  the  sheriff  is  no  longer  in  office,  to  compel  him  to 
send  perhaps  across  the  whole  county  to  apprise  his 
under-fiheriff  of  such  a  notice:  but  as  he  was  still  in 
office,  and  as  his  under-sheriff  is  in  law  identified  with 
him,  we  think  notice  to  the  sheriff  is' equivalent  to  notice 
to  the  under-sheriff.  When,  therefore,  the  notice  was 
served  upon  the  sheriff's  attorney,  he  ought  to  have  sent 
to  the  under*sheriff  for  the  warrant.  The  case  of  Mar* 
tin  V.  Bell  is  distinguishable^  inasmuch  as  the  paper  was 
not  traced  to  the  hand  of  the  under-sheriff.  The  rule, 
therefore,  for  a  new  trial,  which  has  been  obtained  in 
this  case^  must  be  made 

Absolute. 
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Brazier  v.  Brtant.  June  %o. 


fJNSLOW  Seijt  shewed  cause  against  a  rule  for  an  Corraption  in 

attachment  airainst  the  Defendant  for  not  perform-  f^®  arbitrator 

°  ^  IS  no  answer 

ing  an  award  made  under  a  rule  of  court,  and  he  pro-  to  a  motion 

posed  to  prove  by  affidavit  corruption  in  the  arbitrator;  f*^*"  ^  attoch- 
•  ment  for  non- 

^^^  performance 

of  an  award. 

The  Court  said,  that  such  an  objection  was  not  any 

answer  to  a  motion  for  an  attachment^  although  it  might 

have  formed  the  ground  of  a  specific  motion  for  setting 

aside  the  award;  for  this  they  referred  to  Holland  v. 

Brooks  (a)  and  Braddkk  v.  Thompson  (i),  and  observing 

that  the  rule  in  Holland  v.  Brooks  was  founded  on  good 

sense,  they  made  the  rule 

Absolute. 


(a)  6T.R,i6u        •  (b)  ZEajU344* 


Chatfield  and  Wife,  Demandants ;  Souter,       june%o. 

Tenant. 

JJ/7LDE  Serjt.  had  obtained  a  rule  calling  on  the  The  Court 

demandants  to  shew  cause  why  all  further  proceed-  "^'^  ^^  •^y 
ings  on  the  above  writ  of  right  should  not  be  stayed  £„„  jn^  writ 
until  the  tenant's  costs  of  an  ejectment  brought  for  the  of  right  dll 
same  premises  were  satisfied,  in  which  ejectment  the     .  ^^^  *j 
lessors  of  the  Plaintifi^,  after  entering  the  cause  for  trial  are  paid.' 
in  1816,  withdrew  the  record. 

Pell 
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CUATFIELD 

and 

SOUTEB. 


Pell  Serjt.,  who  was  to  have  shewn  cause,  was  stopped 
by  the  Court,  who  called  on 

Wilde  to  support  his  rule.  He  urged  that  the  prac- 
tice of  the  Court  was,  not  to  allow  the  second  proceeding 
to  be  pursued,  till  the  costs  of  the  first  were  paid,  if  the 
second  was  substantially  the  same  as  the  first,  and  that 
the  rule  was  not  confined  to  any  particular  form  of 
action.  [Gaselee  J.  referred  to  the  note  in  S  Bosanquet 
and  Puller  23.]  That  authority  limited  the  rule  to  cases 
where  the  first  proceeding  had  been  decided  on  the 
merits.  But  if  the  demandants  had  had  any  merits,  they 
would  not  have  abandoned  their  ejectment  in  1816,  and 
have  remained  inactive  till  the  present  time. 

Best  C.  J.  The  abandonment  of  the  ejectment  was 
no  decision  on  the  merits,  and  the  Court  has  no  power  to 
stay  the  proceedings  in  a  writ  of  right  till  the  costs  of  a 
prior  ejectment  are  paid ;  it  is  a  totally  different  pro- 
ceeding :  The  rule  often  operates  with  hardship  in  eject- 
ment, and  it  would  be  more  liable  to  do  so  in  a  writ  of 
right,  by  preventing  a  party  who  was  poor  from  assert* 
ing  his  title. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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Doe  dem.  Morgan  v.  Roe.  /««#  ao. 

A^RULEin  thiscause  for  setting  aside  with  CQStsajudg-  Where,  in 
ment  against  the  casual  ejector,  and  the  subsequent  «ject«aent,  the 

.         °  ^    -  .  •     ^i_         .•        r  tenants  in  pos- 

execution,  on  account  of  some  misnomer  m  the  notice  oi  session, hav- 

declaration,  had  been  discharged,  and  execution  with-  ing  undertaken 
drawn,  upon  the  tenants  in  possession  undertaking  to  I^^J'P;;^';^^^ 
appear,  enter  into  the  common  consent  rule,  plead  in-  mon  consent 
stanter,  and  accept  short  notice  of  trial.  ™^*>  P^^*^ 

^T     J  /•  t  t         •  1  1  .  instanteTi  and 

No  defence  was  made  at  the  trial,  and  it  not  appear-  ^^i^^  gj^^^  ^^ 
ing  that  the  tenants  had  any  merits,  final  judgment  was  tice  of  trial,-r- 
signed  and  costs  taxed,  when  the  lessor  of  the  Plaintiff  ?*  ®  "t°th^ 
was  served  with  a  rule  for  the  allowance  of  a  writ  of  trial,  but  sued 
error.     Whereupon  ®"'  *  ^"'  ^^ 

error  when 
judgment  was 
jyQyly  Serjt.  obtained  a  rule  nisi  for  execution  to  signed,  the 

issue  against  the  tenants  in  possession,  notwithstanding  ^jj^J^'^p  r 

the  allowance  of  the  writ  of  error.  the  plaintiff  to 

His  affidavit  stated  the  belief  of  the  lessor  of  the  **^«  ^  i.^^8" 

ment  against 
Plaintiff's  attorney,  that  the  writ  was  brought  solely  for  t^g  casual 

delay,  and  that  the  lessor  of  the  Plaintiff  had  received  ejector, 
notice,  that  unless  the  premises  were  forthwith  pulled 
down,  proceedings  would  be  taken* on  the  part  of  the 
city  oi  London  to  pull  them  down,  which  would  put  him 
to  a  great  additional  expense ;  he  urged  that  the  under- 
taking entered  into  by  the  tenants  in  possession  amounted 
to  an  engagement  to  try  the  merits  of  the  cause  only, 
and  to  avoid  delays  of  every  kind. 

Pdl  Serjt.,  who  shewed  cause,  contended,  that  without 
an  affidavit  of  a  declaration  from  the  month  of  the  tenants 
in  possession,   or  their  attorney,   that  the  error  was 

brought 
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lS26m  brought  for  delay,  this  rule  could  not  be  made  absolute^ 

^^  ' ,'  as  error  would  lie  on  a  suit  in  ejectment,  as  well  as  in 

Morgan  ^ny  other  case,  and  he  referred  to  Evans  v«  Swete  {a), 

V.  Harrison  v.  GfroA?  (6),  Bawlins  v.  Perry,  (c) 

But  the  Court  thought  that  this  proceeding  was  not  a 
compliance  with  the  undertaking  entered  into  by  the 
tenants  in  possession^  and  without  deciding  any  general 
question,  they  said  the  lessor  of  the  Plaintiff  might  sue 
out  ^ecution  on  his  judgment  against  the  casual  ejector. 

(a)  %  Bingb.  ^a6.         (5)  6T.R.  400.  (r)  x  A':  R.  307. 


June  %o.  Petty  v.  Anderson. 


A  wife  having  ^SSUMPSIT  for  goods  sold  and  delivered.     At  the 
ainen  on  her  ^"'^  of  the  cause  before  Best  C.  J.  London  sittings,  after 

own  account     Easier  term  last,  the  evidence  on  the  part  of  the  Plaindff 
during  the  un-  ^^^  ^^^  ^j^^  goods,  which  were  for  the  purpose  of  carrying 

her  husband,     on  the  confectionery  business,  bad  been  delivered  from 
and  he  having  ^j^^  gjjj  ^^f  Jjugust  1823  to  Februajy  1824?  at  a  baker's 

live  with  her  ^^  confectioner's   shop,    over  which  was   the   n^une 

after  his  dis-  Anderson.    That  upon  these  occasions  the  Defendant 

He*?*on  mo-  ^^^  ^^^  repeatedly  seen  in  the  shop,  and  when  called 

tion  for  a  new  on  for  payment,  referred  to  his  wife^  saying  she  managed 

^"^  ^^^  *  those  things,  and  adding  that  he  was  a  journeyman  to 

him,  that  he  his  wife,  that  he  received  no  wages,  and  that  the  Plaintiff 

was  h'able  for  had  better  not  go  to  law,  or  perhaps  he  would  get  4-5.  in 

nishedinthis  *^^  pound.     The  Defendant's  son  often  ordered  the 

business!  with 

his  knowledge,  after  his  return,  though  the  invMces  and  receipts  were  in  the  name 

of  the  wife,  and  she  was  rated  to  and  paid  the  poor^s  and  paving  rates. 

23  goods, 


Petty 
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'goods,  and  when  his  wife  was  applied  to^  she  said  she       182£« 
would  tell  Mn  Anderson. 

The  evidence  on  the  part  of  the  Defendant  disclosed, 
that  previously  to  August  1823  he  had  carried  on  the  Akdebson. 
business  of  a  baker  in  the  house  in  which  the  Plaintiff's 
goods  were  delivered ;  had  gooe  to  prison,,  and  had  been 
discharged  under  the  insolvent  debtor's  act,  when  he  re^ 
turned  to  live  with  his  wife ;  that  several  tradesmen  in  th^ 
neighbourhood  had  given  credit  to  the  wife,  who  during 
the  Defendant's  imprisonment  had  set  up  md  carried  on 
the  business  of  a  confectioner  aijid  baker  op  her  own  ac- 
count; tlie  Christian  name  Andrefas^  which  had  formerly 
been  inscribed  over  the  shop  when  the  Defendant  car- 
ried OQ  in  it  the  business  of  a  bak^,  having  been  erased, 
and  the  nnm^  Anderson  alone  being  left;  the  landlord 
received  the  rent  of  the  house  from  the  Defendant's  wife, 
and  she  was  rated  to  and  paid  the  poor's  and  paving 
rates ;  the  Plaintiff's  invoices  and  receipts  for  the  good^ 
were  also  made  out  in  her  name;  the  Defendant's 
daughter  had  ordered  and  had  once  psdd  for  goods 
in  her  mother's  name,  and  the  Defendant  never  interr 
fered  in  the  house  in  the  way  of  paying  and  receiving 
money. 

Best  C.  J*  summed  up  the  whole  of  the  evidence  to 
the  jury,  but  commented  upon  the  fact  of  the  Defendant 
saying  the  Plaintiff  had  better  not  go  to  law,  or  he  might 
get  4«.  in  the  pound ;  this,  he  thought,  identified  him 
with  the  business,  and  proved  his  knowledge  of  his  wife's 
transactions ;  connecting  this  with  the  circumstance  of  his 
being  in  the  house  where  the  business  was  carried  on, 
assisting  in  the  business,  and  subsisting  on  the  profits 
(for  he  had  declared  he  received  no  wages),  the  learned 
Chief  Justice  put  it  to  the  jury  whether  any  man  could 
doubt  that  she  was  the  agent  of  her  husband^  and  directed 
them  to  find  for  the  Plaintiff. 

The 


17*  CASES  IN  TRINITY  TERM 

1825.  The  jury  having  fotiad  a  verdict  accordingly, 

Petty 
^^  Wilde  Serjt  obtained  a  rule  nisi  for  a  new  triaU  which 

Andbrsok.    he  moved  for  on  the  ground,  that  the  circumstances  of 

the  case  shewed  the  Defendant's  wife  to  be  a  sole  trader, 

or  that  at  all  events  it  ought  to  have  been  left  to  the 

jury  to  say  whether  or  not  the  credit  was  given  to  her 

alone.     He  cited  Bentley  v.  Griffith,  {a) 

Vauglian  Serjt.,  who  shewed  cause,  characterised  the 
conduct  of  the  Defendant  as  a  gross  fraud,  and  in- 
sisted that  the  case  though  left  to  the  jury  with  a  strong 
expression  of  the  opinion  of  the  judge,  was  still  correctly 
left  to  them  upon  a  matter  of  fact  which  their  verdict 
had  determined ;  namely,  the  agency  of  the  wife. 

WildCf  in  support  of  his  rule,  objected  that  no  fact 
had  been  left  to  the  jury,  but  that  they  had  been  di- 
rected to  find  for  the  Plaintiff  without  considering 
whether  or  not  credit  had  been  given  to  the  wife  alone. 
,  Supposing  the  husband's  conduct  afforded  a  pre- 
sumption in  law  that  the  wife  acted  as  his  agent,  there 
were  many  facts  in  the  case  on  which  the  jury  ought  to 
have  been  required  to  consider  whether  or  not  that 
presumption  was  rebutted. 

Park  J.  There  is  always  some  difficulty  as  to  the 
mode  in  which  a  presiding  judge  is  to  state  his  opinion 
to  the  jury.  Now,  though  the  Chief  Justice  expressed  a. 
Ktrong  opinion  upon  the  present  occasion,  he  summed 
up  the  whole  of  the  evidence  to  the  jury,  and  thereby 
left  it  in  their  power  to  form  a  judgment  of  their  own.i 

In  Cox  V.  Kitchin  (J),  BuUer  J.  states  very  clearly,  the 
limits  within  which  rules  for  new  trials  are  to  be  con- 

fined. 


IN  THE  Sixth  Yeak  of  GEO.  IV.  178 

fined,  and  he  lays  it  down,  that  the  Court  will  not  182£|. 
merely  examine  wheilier  the  Defendant  be  strictly  liable 
in  point  of  law,  if  the  verdict  is  consistent  with  the 
justice  and  conscience  of  the  case.  The  present  verdict 
is  so  correct  that  no  new  trial  ought  to  alter  it.  The 
only  fault  in  the  learned  Chief  Justice  was,  that  he  did 
not  describe  the  whole  transaction  to  the  jury  as  a  gross 
fraud.  As  justice  has  been  fairly  attained,  it  would  be 
unwise  to  disturb  the  verdict  upon  any  supposed  nicety 
as  to  the  way  in  which  the  cose  might  have  been  put 
to  the  jury.  When  a  judge  is  clearly  wrong  in  point 
of  law,  or  nonsuits  improperly,  that  may  be  a  ground 
for  a  new  trial,  but  a  strong  expression  of  opinion, 
where  the  case  calls  for  it,  cannot  be  a  ground  of  ob«> 
jection.  In  Lang  fort  v.  Tilor  (a),  Uie  husband  was* 
holden  liable  on  no  other  ground  than  the  fact  of  hi^ 
cohabiting  with  his  wife. 

BuRROUGH  J.  I  should  have  charged  the  jury  ii^ 
ihe  same  way  as  the  Chief  Justice  has  done,  and  we 
shall  not  send  a  case  down  for  new  trial  when  we  see 
the  verdict  must  go  a  second  time  the  same  way.  The 
husband  was  present  and  assisting  in  the  business,  and 
therefore  clearly  liable  to  the  Plaintiff's  claim. 

Gaselee  J.  expressed  the  same  opinion. 

Best  C.  J.  The  husband  took  advantage  of  the 
trade  that  was  carried  on,  by  living  on  the  profits, 
and  a  legal  presumption  arises  from  that  circumstance, 
that  the  wile  conducted  the  trade  as  bis  agent  In 
the  present  case  he  might  have  exonerated  himself 
if  he  chose,  by  discontinuing  the  trade  bis  wife  car- 

(a)  I  Sulk.  III. 
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ried'On.  Undoubtedly  die  presumption  arising  from 
bis  presence  might  have  been  rebutted,  but  there  were 
no  facts-  in  the  present  ease  to  repel  the  presumption. 
The  bills  of  parcels,  indeed,  were  made  out  to  the  wife, 
but  the  husband  was  at  home,  and  assented  to  the  de- 
livery of  the  goods,  which  is  a  stronger  case  than  thai 
in  Comyni  Digest^  where  the  wife  went  out  and  ordered 
apparel  by  herselfl  The  case  of  Bentley  v.  Griffin  is 
not  like  the  present  The  clothes,  it  is^  true,  were  in 
that  case  furnished  to  the  wife  while  living  with  her 
husband,  but  the  contract  was  made  privately,  and 
the  salesihan  was  told  not  to  bring  them  home  while 
the,  husband  was  within.  In  the  present  instance  there 
is  nothiog  to  repel  the  evidence  of  the  husband's 
assent 

Rule  disehayged* 
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Where  there 
were  three 
verdicts;  the 
first  in  iavor 

of  thePbMa- 
tifii  the  second 
in  favor  of  the 


TN  this  case  there  were  three  trials.   The  Plaintiff  suc- 
ceeded in  the  first;  the  Defendant  succeeded  in  tlie 
second,  by  reason  of  a  mis-direction  of  the  Judge,  and 
in  the  third,  upon  the  merits.  , 

By  the  rule  for  the  first  new  trial,  the  consideration  of 
Defendant  by    the  costs  of  the  first  trial  was  to  be  reserved ;  in  the 

reason  of  a       f^ie  for  the  second,  nothing  was  said  about  costs, 
nusdirectioo, 
and  the  third 

in  fevor  of  the  Defendant  npon  the  merits,  and  the  rule  for  the  first  new  trial  re- 
served the  consideration  of  costs,  the  Court  allowed  the  Defendant  to  take  the  costs 
of  the  first  or  second,  at  his  option,  and  the  costs  of  the  third. 

The 
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The  prothonotary  having  allowed  the  Defendant  the        1895. 

costs  of  tlie  two  last  trials.  ^-    ' 

Body 

V. 

Vaughan  Serjt  obtained  a  rule  nisi  for  reviewing  the     Esdaile. 
taxation,  on  the  ground  that  costs  were  never  allowed 
where  a  verdict  was  obtained  through  the  mis-du'ection 
of  a  Judge. 

The  prothonotary  referred  to  Shulbred  v.  Nutt  {fl\  and 

PeU  and  Wilie  Serjts.,  who  shewed  causey  argued, 
that  if  the  Court  would  not  allow  the  PlaintiiF  his  costs 
upon  the  result  of  the  first  trial,  but  then  reserved  the 
consideration  of  them  for  the  event,  still  less  would 
•they  allow  them  when  the  event  shewed  that  the  meri^ 
were  with  the  Defendant 

The  Court  took  time  to  consider,  desiring  to  assi- 
milate the  practice  of  the  two  Courts  in  these  matters; 
^mA  now 

Best  C.  J.  said^  it  was  not  necessary  upon  this  oc- 
casion to  interfere  with  tlie  practice,  inasmuch  aa  die 
Court  had  a  discretion  left  in  them  by  the  terms  of  the 
'first  rule.  They,*  therefore,  allowed  the  Defendant  his 
option  to  take  tlie  costs  of  the  first  or  .second  trial,  but 
not  of  both,  and  also  the  costs  of  the  third. 

(a)  Huliock  OH  Cost49  39t» 


N  9 


116 


CASES  IK  TRINITY  TERM 


182^. 


June  ax.      HoLM£s»  Demandant }  Seton,  Tenant }  Fobe* 

MAN,  Vouchee* 


Recovery. 
AfBdavitof 
prescntiuion 
nffftiirv  to 
admit  the 
vrord  <<ad- 
Towion"  in 
an  amend 


THOUGH  Seijt  moved  to  amaid  a  recovery,  by  in« 

serting  the  word  advcnvson^  the  deed  to  lead  to  uses^ 

conveying  all  the  hereditaments  of  the  party,  and  all 

tithes  in  the  parish  named  in  the  deed,  and  in  the  coontj 

of  Kent. 

The  recovery  was  suffered  in  1796,  and  an  affidavit 
stated  that  possession  had  gbne  conformably  to  it  evtf 
since;  but  there  was  no  allegation  of  any  presaitation 
having  been  made. 

The  Court  said  there  was  no  doubt  they  had  a  right 
to  include  advamsan  under  the  word  hereditaments^  but 
they  required  an  affidavit,  stating  by  whom  the  last  pre- 
sentation was  made^  whether  that  presentation  had  taken 
place  before  or  after  the  recovery. 

The  Court  intimated  that,  after  this  term,  they  would 
take  no  recovery  at  chambers. 
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HeNRT  v.  TaTLOB*  Jtmt  as. 

T/'AUGHAN  Serjt  obtained  a  rule  nisi  to  set  aside  a  Tlie  Court  set 
jadgment,  together  with  a  grant  executed  by  the  De-  ?^^«  *«  «»«- 
fiuidant  for  securing  an  annuily,  and  for  delivering  up  and  ^lo/,,  the  con- 
eanoelling  the  securitiesi  upon  the  ground  that  part  o(  the-  •l^ention 
consideration  money  was  returned,  and  part  retained.      n^ldta  ^ 
The  Defendant's  affidavit  stated,  amoi^  other  thipgs,  gnntor,  wbo 
that  for  the  purpow  of  redeeming  cemia  annuities  '^^'^^ 
already  granted,  the  consideration  for  which  had  beei^  bat  x/.  to  pay 
6SOL9  for  the  purpose  also  of  discharging  arrears,  and  off  preceding 

,  -       .  *L  •  J      -.•  *^  annoities,  and 

charges  fer  insurance  the  consideration  was,  upon  x^j/.  ^hkh 
the  proposal  of  Messrs.  Howard  and  GibbSf  ii^creased  the  attorney, 
to  91W.,  and  the  annuities  from  105L  t&  ISOi  ^^  S^idr. 

That  upon  payment  of  the  last-mentioned  omsider-  retained  for 
ation,  Giibs  handed  to  the  Defendant  a  parcel  of  bank^  ^^  trouble. 
notes,  which  he  stated  to  be  of  the  value  of  91Q/.,  and 
the  Defendant  immediately,  without  Gibb/s  leaving  the 
room,  returned  them  to  GibbSf  at  his  desire : 

That  Gibbs  then  handed  him  1/.  and  a  few  shillings, 
as  the  balance  of  the  account  between  them,  from  whicn 
account  it  appeared  that  Howard  and  Gibbs  had  ob« 
tained)  in  the  manner  above  stated,  about  265^  fiir  * 
themselves  on  this  one  transaction,  though  they  had  de-* 
livered  no  bill  or  statement  of  their  charges  for  ncgo* 
tiating  the  business. 

Wilde  Seijt,  who  shewed  cause  against  the  rule,  en** 
deavoured  lo  distinguish  this  from  the  preceding  cases, 
b^  the  circumstance  that  the  money  was  returned  to  pay 
off  a  just  debt,  and  he  argued  that  the  act  of  parliament 
was  only  directed  against  transactions  in  which  the  re- 
turning was  the  result  of  a  previous  agreement  to  enable 
the  broker  to  retain  more  than  hb  lawful  commission. 

N  3  Vatighan, 
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FaughaHf  ia  support  of  his  rule,  referred  to  QaUon  v« 
Porter  {a\  Gorton  v.  Champneys{b)^  and  WiUiamsdh  v» 

Goold.{c) 

Best  C.  J.  I  am  clearly  of  opinion  that  this  .annuity 
must  be  set  aside.  The  ground  alleged  is,  that  a  part 
of  the  consideration  has  been  retained  or  returned;  and 
either  of  those  expressions  may  be  properly  applied  to  this 
transaction.  But  it  is  unnecessary  to  give  any  opinion 
on  that  part  of  the  case,  because  there  is  an  attorney's 
bill  of  \65L  for  negotiatmg  a  loan  of  910/.,  and  no  ex- 
planation given  of  the  items  of  which  the  chlirge  is  com* 
posed.  Without  explanation,  it  must  be  taken  to  be  an . 
un&ir  charge ;  and  the  attention  of  the  attorney  having 
been  called  to  it  by  the  rule  which  objects  to  the  re- 
tainer^ he  was  therefore  bound  to  show  that  the  chaige 
was  fair  and  reasonable.  I  fully  concur  with  the  cases 
which  have  been  decided  in  this  Court;  but,  without  ad- 
verting to  the  authorir^.  of  any  case,  this  is  clearly  a  re- 
tainer within  the  terms  of  the  act  of  parliament. 


Park  J.  I  am  of  the  same  opinion;  and  if  we  were 
to  give  the  act  the  construction  required  on  the  part  of 
the  Plaintiff  we  should,  in  effect,  repeal  it 

The  aet  has  been  repeatedly  and  most  deliberately 
considered,  and  it  is  impossible  to  entertain  any  doubt, 
unless  at  one  sweep  we  say  that  all  we  have  decided  on 
the  subject  is  wrong.  It  is  indifierent  whether  the  trans- 
action be  styled  a  returning  or  a  retainer.  The  whole 
is  a  juggle  and  a  mummery,  contrived  to  elude  the  salu- 
taiy  provisions  of  the  act. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 
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HTHE  following  case  was  sent  for  the  opinion  of  this  By  deed  of 

Court  by  the  Master  of  the  Rolls.  x75o» jand* 

«    .    *  r.  I  11  1*1  ^f^*'*  limited 

By  indentares  of  lease  and  release^  bearing  date  re*  to  the  ute  of 

spectivdy  the  1st  and  2d  of  June  1750,    the  release  ^^^  P^non  at 
being  tripartite,  and  made  between  Humphrey  Boberls  ^  crAould 
and  Dorothy  his  wife^  Mary  Boberts^  spinster,  daughter  by  their  joint 
and  heir  apparent  of  the  said  Humphrey  Roberts  and  ^*^»  '"*  *^ 
Doroihy  his  wife,  and  Catherine  BobertSj  widow,  of  the  two  witnesses, 
first  part;  John  SabtAury  and  John  Ellis  of  the  second  appoint ; 
part;  and  Robert  Wynne  and  Owen  Holland  of  the  third  default  ofliuch 
part ;  atad  by  a  common  recovery  suffered  in  pursuance  appointment^ 

thereof  at  the  irreat  session  for  the  county  of  Caernarvon^  ^  ^^^  ^^  ^^ 

t         1      <*Jr         *        ^  .  1      .      such  person  at 

on  the  8th  ox  September  1750,  certain  messuages,  lands,  jf.,  j}^^  and 

and  hereditaments,  the  estate  and  inheritance  of  the  ^•f  '"^  ^aie 
said  Humpltrey  Roberts^  and  certain  other  messuages,  ^^^rmtC^ 

by  their  joint 
deed,  in  the  presence  of  two  witaesses,  should  appoint ; 

And  in  default  oF»  anduntil  such  appointment* 

Part  of  the  premises  to  C  for  life*  without  Impeachment  of  waste ; 

And  that  part  after  her  decease*  and  the  rest  of  the  premises*  to  the  use  of  such 
person  as  H.  by  deed*  in  the  presence  of  two  witnesses*  thould  apt>oint ; 

And  for  default  of*  and  until  such  appointment*  to  H.  and  his  heirs  for  ever. 

By  a  (•ttlement  made  in  1751  on  the  marriage  of  M*  with  J(.*  and  attested  by 
three  witnesses*  A*  D.,  M^  and  C.  granted^  baigained*  sold*  released$  confirmed* 
directed*  limited*  and  i^tpmnted  the  premises  to  £•  and  his  heirs*  to  the  uses* 
trusts*  intents*  and  purposes  thereinafter  expressed*  concerning  the  same;  amon^ 
which  was  a  term  of  500  years  to  the  use  of  £<•*  in  tnist  to  raise  portions  for 
younger  children  by  sale  or  mortgage  of  the  premises  thereby  granted  and  rekuted^ 
so  as  that  thereby  none  of  the  prior  estates  in  the  premises  should  be  impeached  and 
incumbered ;  and 

/f.*  i)«*  M*y  and  C*  covenanted  that  they  (or  one  of  them)  were  seised  of  the 
premises  by  them  thereby  granted  and  released  for  an  absolute  estate  of  inheritance* 
and  that  they  would  make  such  farther  assurance  of  the  premises  thereby  rektated^ 
uttledt  ot  assuredt  as  should  be  required  : 

Held*  that  the  legal  fee  of  the  premises  did  not  become  vested  in  X. 
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lands,  and  hereditaments,  the  estate  and  inheritance 
of  the  said  Catherine  Roberts^  and  certain  other  messu- 
ages,  lands,  and  hereditaments  and  premises,  therein 
described  to  have  been  theretofore  purchased  by  the 
said  Humphrey  Bbberts,  and  all  other  the  messuages, 
lands,  tenements,  and  hereditaments  whatsoever  of  them 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts  and  Catherine  Roberts^  or  any  of  them,  in  the 
parishes  therein  mentioned,  and  elsewhere  in  the  county 
of  Caernarvon^  with  their  appurtenances,  were  limited 
to  the  use  and  behoof  of  such  person  and  persons,  and 
for  such  estate  and  estates,  and  subject  to  such  pro- 
visoes, powers,  limitations,  trusts,  conditions,  and  agree- 
ments, a^  the  said  Humphrey  Roberts  and  Dotvthy  his 
wife,  Mary  Roberts  and  Catherine  Roberts^  at  any  time  or 
times  thereafter  during  the  term  of  their  natural  lives,  by 
any  their  joint  deed  or  deeds,  writing  or  writings,  to  be 
by  them  duly  executed  in  the  presence  of  two  or  more 
credible,  witnesses,  should  directf  limit,  and  appoint i 
and  in  default  of  such  direction,  limitatioir,  and  appoint- 
luent,  to  the  use  and  behoof  of  such  person  or  persons, 
for  such  estate  and  estates,  and  subject  to  such  pro- 
visoes, powers,  limitations,  and  agreements,  as  the  said 
Humphrey  Roberts  and  Dorothy  his  wife,  and  Mary  Bo- 
berts  (in  case  they  should  all  of  them  survive  the  said 
Catherine  Roberts)  should  at  any  time  or  times  after  the 
decease  of  the  said  Catherine  Roberta,  by  any  their  joint 
deed  or  deeds,  writing  or  writings,  to  be  by  them  exe- 
cuted^in  the  presence  oAwo  or  more  credible  witnesses, 
direct,  limit,  or  appoint ;  and  for  default  of  and  until 
such  direction,  limitation,  and  appointment  respectively 
as  aforesaid,  as  to  certain  parts  of  the  said  heredita- 
ments, to  the  use  of  the  said  Catherine  Roberts  and  her 
assigns  for  her  life,  without  impeachment  of  waste ;  and 
as  to  as  well  the  said  last-mentioned  messuages,  lands, 
jmd  hereditaments,  so  limited  to  the  said  Catherine  Bo- 

berts 
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icrts  for  her  life  as  aforesaid}  from  and  after  her  de- 
cease, as  also  as  to  all  the  rest  and  residue  of  the  said 
messuages,  lands,  hereditaments,  and  premises  therein- 
before mentioned,  whereof  such  common  recovery  should 
be  had  and  suffered  as  aforesaid,  and  whereof  no  use 
was  thereinbefore  limited  and  declared,  to  the  use  and 
behoof  of  such  person  and  persons,  and  for  such  estate 
and  estates,  and  subject  to  such  provisoes,  powers,  limit- 
ations,  trusts,  conditions,  and  agreements,  as  the  said 
Humphry  Roberts^  at  any  time  or  times  thereafter, 
during  the  term  of  his  natural  life,  by  any  his  deed  or 
deeds,  writing  or  writings,  to  be  by  him  duly  executed^ 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  to  be  by  him  the 
Said  Humphrey  Roberts  also  duly  executed,  in  the  pre* 
sence  of  three  or  more  credible  witnesses,  should  direci^ 
limits  or  appoint ;  and  for  default  of  and  until  such  di- 
rection, limitation,  or  appointment,  to  the  use  and 
behoof  of  the  said  Humphrey  RobertSf  his  heirs  and  as- 
signs for  ever. 

By  indentures,  bearing  date  respectively  the  1st  an4 
2d  days  of  October  1751,  the  former  being  a  lease  for  a 
year,  and  made  between  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  the  said  Mary  Roberts  and  Catherine 
Roberts  of  the  one  part;  and  William  Mostyn^  John 
Lloydj  Robert  Wynne  (of  Garthwin),  and  Pearce  Wynne^ 
of  the  other  part ;  and  the  latter  being  tripartite,  and 
made  between  Robert  Wynne  the  elder  and  Robert  Wynne 
the  younger,  son  and  heir  apparent  of  the  said  Robert 
Wynne  the  elder,  of  the  first  part;  the  said  Humphrey 
Roberts  and  Dorothy  his  wife,  and  the  said  Mary  Ro^ 
berts  and  Catherine  Roberts  of  the  second  part ;  and  the 
said  William  Mostyn^  John  Lioyi^  Robert  Wynne  (of 
Garthwin)^  and  Pierce  Wynne  of  the  third  part;  after 
settling  divers  messuages,  lands,  and  hereditaments  be- 
longing to  the  said  Robert  Wynne  the  elder  and  Robert 
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Wynne  the  younger,  to  the  uses  therein  mentioned* 
it  was  witnessedi  ''  that  in  consideration  of  a  marriage 
then  intended  to  be  solemnized  between  the  said  22a- 
berl  Wynne  the  younger  and  the  said  Maty  Bobertsi 
and  of  the  provision  thereinbefore  made  for  her  or  her 
issue,  and  for  the  settling  the  messuages,  lands,  tene- 
ments, hereditaments,  and  premises  thereinafter  men- 
tioned, to  the  uses  therein  expressed  concerning  the 
same,  the  s^d  Humphrey  Boberts  and  Dorothy  his  wife, 
Mary  Roberts  and  Catherine  Roberts^  did  grants  bargain^ 
sell,  release,  and  confirm,  direct,  limit,  ajid  appoint^  unto 
the  said  William  Mostyn,  John  Lioyd,  Robert  Wynne,  of 
Garihwny  and  Pearce  Wynne,  in  their  actual  possession, 
being  by  virtue  of  the  said  lease  for  a  year  made  to 
them  by  the  said  Humphrey  Roberts  and  his  wife,  Mary 
Roberts  and  Catherine  Roberts,  as  therein  mentioned, 
the  several  messuages,  lands,  tenements,  and  heredita- 
ments therein  particularly  described  (and  which,  'm  fkct, 
included  the  messuages,  lands,  tenements,  and  heredita- 
ments comprised  in  the  said  indentures  of  the  1st  and 
^d  of  June  1750,  and  whereof  such  recovery  was  suffered 
as  aforesaid),  with  their  and  every  of  their  appurtenances, 
and  all  other  the  messuages,  lands,  tenements,  and  he- 
reditaments, situate,  lying,  and  being  in  the  said  county 
of  Caernarvon,  whereof  or  wherein  the  said  Humphrey 
Roberts  then  was  seised  of  any  estate  of  inheritance,  in 
possession,  reversion,  remainder,  cr  use,  and  all  the 
revei*sion  and  reversions,  remainder  and  remainders, 
&c. ;  and  all  the  estate,  right,  title,  interest,  use,  trust, 
possession,  property,  claim,  and  demand  whatsoever,  of 
them  the  said  Hump/trey  Roberts  and  Dofvthy  his  wife, 
Mary  Roberts  and  Catherine  Roberts,  or  any  of  them,  o^ 
in,  and  to  the  same  hereditaments  and  premises,  and 
every  of  them,  and  every  part  and  parcel  thereof^  to 
have  and  to  hold  the  same  premises  so  granted  and  re- 
leased unto  the  said  William  Mostyn,  John  Lloyd,  Ro^ 
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bert  Wymie  (of  Gurtha>in\  and  Pearce  Wynne,  their  heirs 
and  assigns  for  ever,  to  the  several  uses,  intents,  and 
purposes,  and  under  the  provisoes,  powers,  limitations, 
and  agreements  thereinafter  mentioned,  expressed,  li- 
mited, and  declared,  of  and  concerning  the  same  re- 
spectively ;  that  is  to  say,  in  the  meantime  and  until  the 
said  then  intended  marriage  should  take  effect,  to  the 
same  uses  and  estates  as  the  said  hereditaments  and  pre- 
mises then  respectively  stood  limited;  and  from  and 
immediately  after  the  solemnization  of  the  said  then  in- 
tended marriage,  as  to  part  of  the  lands,  hereditaiOents, 
and  premises  therein  comprised,  to  the  use  and  behoof  of 
the  said  Humphrey  Roberts  and  DortOhy  his  wife,  and  their 
assigns,  for  and  during  the  term  of  then:  natural  lives, 
and  the  life  of  the  longer  liver  of  them,  without  impeach- 
ment of  or  for  any  manner  of  waste,  during,  the  life  of 
the  said  Humphrey  Roberts  only,  for  and  as  the  jointure 
of  the  said  Dorothy,  and  in  full  sati^fection,  lieu,  and 
bar  of  her  dower  or  thirds,  out  of  any  real  estate,  whereof 
the  said  Humphrey  Roberts  then  was  or  should  at  any 
time  thereafter  during  her  coverture  be  seised,  and  as 
for  and  concerning  other  part  of  the  lands  and  heredi- 
ments  therein  mentioned  and  described,  to  the  use  and 
behoof  of  the  said  Humphrey  Roberts  and  his  assigns,  for 
and  during  the  term  of  his  natural  life^  without  impeach- 
ment of  waste,  and  as,  to,  for,  and  touching  certain* 
other  parts  of  the  lands,  hereditaments,  and  premises 
therein  mentioned,  to  the  use  and  behoof  of  the  said  d- 
iherine  Roberts  and  her  assigns,  for  and  during  the  term 
of  her  natural  life,  without  impeachment  of  waste; 
and  as  to»  for,  and  concerning  the  several  capital  and 
other  messuages,  lands,  tenements,  hereditaments^  and 
premises  tliereinbefore  limited  to  the  said  Humphrey 
Roberts  and  Dorothy  his  wife,  and  Catherine  Roberts,  for 
their  lives  respectively  as  aforesaid,  from  and  after  the 
respective  determination  of  the  several  estates  thereof, 
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to  the  use  and  behoof  of  the  said  William  Mostyn^  Jokn 
Uqi/df  Robert  Wynne  (of  Garthwin\  and  Pearce  WynnCf 
and  their  heirs»  for  and  daring  (he  term  of  the  natural 
lives  of  the  said  Hianphrey  Roberts  and  Dorothy  his  wife» 
and  Catherine  Roberts  respectively,  in  trust  only  to  pre- 
serve the  contingent  uses  and  estates  thereinafter  limited 
and  declared' from  being  barred  and  destroyed;  and  to 
that  end  to  make  entries  as  often  as  occasion'  should 
require,  but  nevertheless  to  permit  and  sufier  them  the 
said  Humph  ey  Roberts  and  Dorothy  hts  vife^  and  Gil* 
therine  Roberts  respectively,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  during  their  respective 
natural  lives;  and  as  to  as  well  the  said  premises  so 
limited  to  and  to  the  use  of  the  said  Humphrey  Ro' 
berfs  and  Dorothy  his  wife,  and  Catherine  Roberts  re? 
spectively  for  their  lives  as  aforesaid,  from  and  after  the 
several  deceases  of  then)  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  and  Cathernke  Roberts  respectively, 
and  as  the  said  estates  should  end  and  respectively 
determine,  as  also  the  rest  and  residue  of  all  and  sin- 
gular the  said  premises  thereinbefore  mentioned,  and 
whereof  no  use  was  thereinbefore  limited  or  declared, 
to  the  use  and  behoof  of  the  said  Robert  Wynne  the 
younger  and  the  said  Mary  iiis  intended  wife,  for  the 
term  of  their  natural  lives,  and  the  life  of  tlie  longest 
liver  of  them,  without  impeachment  of  waste ;  and  from 
and  after  the  determination  of  that  estate,  to  the  use  and 
behoof  of  the  said  William  Mostyn,  John  Uoyd^  Robert 
Wynne  {otGarthwin)^  and  Pierce  Wynne^  and  their  heirs, 
during  the  lives  of  the  said  Robert  Wynne  the  younger 
and  the  said  Mary  bis  intended  wife  respectively,  in 
trust,  to  preserve  contingent  remainders ;  and  from  and 
immediately  after  the  decease  of  the  survivor  or  longest 
liver  of  them,  the  said  Robert  Wynne  the  younger  and 
Mary  his  intended  wife,  to  the  use  and  behoof  of  the 
said  William  Mosh/n,  John  Uqydy   Robert  Wynne  (of 
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GarPiwin)  and  Pierce  Wynne^  their  executorsi  admini* 
strators  and  assigns,  for  tlie  term  of  500  years,  firom 
thence  next  ensuing;  nevertheless  upon  the  trusts,  and 
for  the  intents  and  purposes  thereinafter  mentioned; 
and  from  md  after  the  determination  of  the  said  term 
)md  estate  of  and  for  500  years,  to  the  use  of  the  first 
son  of  the  said  Robert  Jl^ne  the  younger,  by  the  said 
Meny  his  intended  wife,  lawfully  to  be  begotten,  and 
llie  heirs  of  the  body  of  such  first  son  lawfully  issuing, 
and  for  de&ult  of  such  issue,  to  the  use  of  the  second 
and  every  other  son  of  the  said  Robert  Wynne  the 
younger,  by  the  said  Mary  his  intended  wife,  lawfully  to 
be  begotten,  severally  and  successively  in  tail,  with  re* 
mainder,  to  the  use  of  the  daughters  of  the  said  Robert 
Wynne  the  younger,  by  the  said  Mary  his  wife,  in  tail; 
with  remainder  to  the  use  of  the  said  Htmphrey  Roberts^ 
his  heirs  and  assigns  for  ever.'' 

The  term  was  then  declared  to  have  been  created,  in 
trust,  to  raise  by  sale  or  mortgage  6,0007.  for  the 
younger  children,  if  any,  of  Robert  Wynne  the  younger 
and  Mary  his  wife^  or  so  much,  not  exceeding  6,000/., 
as  Robert  Wynne  the  younger  should  direct  and  appoint, 
80  as  thereby  none  of  the  prior  estates  in  any  part  of  the 
premises  should  be  thereby  impeached  or  incumbered 
during  the  continuance  thereof,  and  for  want  of  appoint- 
ment of  the  whole  6,000/.,  one  moiety  of  the  sum  ap- 
pointed was  to  be  raised  out  of  the  premises  granted 
and  relete^  by  R.  Wynne  the  elder  and  R,  Wynne 
die  younger,  the  other  moiety  out  of  the  premises 
granted  and  released  by  Humphrey  Dorothy^  Mary^  and 
Caiharine  JbobertSy  who  covenanted  that  they  were,  or  one 
of  them  was  lawfully,  rightfully,  and  absolutely  seised  of 
the  premises  by  them  thereof  granted  and  released  for 
an  absolute  and  Indefeasible  estate  of  inheritaace,  and 
that  they  would  make  such  further  assurance  of  the  pre- 
mises by  them  thereby  released^  settled,  or  assured  as  by 
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^»  Mosh/Hj  J,  Uoyd^  R.  Wynne^  and  P.  Wynne  sbottld  be 
required. 

The  said  indenture  of  the  2d  day  of  October  1751» 
was  duly  executed  -by  the  said  Robert  Wynne  the  elder, 
Robert  Wynne  the  younger,  Humphrey  Roberts^  Dorothy 
Roberts^  Mary  Roberts^  and  Catherine  Roberts^  in  the 
presence  of,  and  the  same  was  as  to  the  execuuon  thereof 
by  the  said  Humphrey  Roberts  and  Dorotiy  his  wife,  Mary 
Roberts,  and  Catherine  Roberts,  attested  by  three  wit- 
nesses. 

The  marriage  between  the  said  Robert  Wynne,  the 
younger,  and  the  seid Mary  Bobertsvf as  solemnised  shortly 
after  the  execution  of  the  said  last-mentioned  indentoie. 

There  was  issue  of  the  said  intended  marriage  only 
one  son,  vis.,  Robert  Waikin  Wynne,  and  one  daughter, 
viz.  Jane,  who  afterwards  became  the  wife  of  John 
Wynne  Griffith. 

The  said  Catharine  Roberts  died  in  the  year  1763. 
The  said  Humphry  Roberts,  in  the  year  1 766  and  the  said 
Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne,  the  younger,  departed 
this  life  in  the  year  1783.,  leaving  the  said  Mary  his 
wife,  and  the  said  Robert  Watkin  Wynne  his  only  son 
and  heir  at  law,  and  the  said  Jane  his  daughter,  and 
only  other  child  him  surviving^  having  by  his  will, 
dated  the  24th  day  of  September  1767,  directed  that  the 
whole  of  the  said  portion  of  6,000/.  should  be  raised  in 
&vor  of  his  said  daughter  Jane^  and  paid  to  her  on  her 
attaining  the  age  6f  21,  or  marriage  as  therein  men- 
tioned. 

By  an  indenture  of  settlement  made  on  the  marriage 
of  the  said  Jane  with*the  said  Jofin  Wynne  Griffith,  and 
dated  the  15th  day  of  February  1785,  the  said  Jane  as-' 
signed  the  said  portion  of  6,000/.  to  the  said  Robert 
Watkin  Wynne  and  John  Lioyd,  Robert  Wynne,  exid  Ben^ 
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nett  Williamsj  Esqrs.,  upon  trust,  to  pay  1,0002.  (pdtt 
thereof)  to  the  said  John  Wymie  Griffith^  and  on  receipt 
of  the  sum  of  5,000/.  (the  residue  thereof)  to  invest  the 
same  in  the  purchase  of  lands  of  inheritance^  and  settle 
the  same  in  strict  settlement  for  the  benefit  of  the  said 
John  Wynne  GriffUh  and  Jane  his  wife,  and  their  issue 
as  therein  mentioned.  But  the  settlement  did  not  ex- 
pressly authorise  the  said  trustees  to  jg:iTe  discharges  for 
the  money. 

By  indentures  of  the  4th  and  5th  of  October  1805, 
the  said  Bobert  Waikin  Wynne  conveyed  an  estate  called 
Plascnpwtfdd  estate,  being  part  of  the  setded  estates  to 
the  use  of  the  said  John  Wynne  GriffUhj  Bobert  WatUn 
Wynne f  and  Edward  Lkydj  upon  trust  to  sell,  and  out  of 
the  monies  to  arise  thereby  pay  off  the  remaining  portion 
of  6,000/. 

By  an  indenture,  dated  the  24th  day  of  December 
1812,  after  reciting  that  the  sum  of  4200/.,  the  then  re- 
mainder of  the  said  portion,  had  been  paid  to  tlie  said 
John  Llcyd  the  surviving  trustee  of  the  said  marriage  set- 
dement  of  the  said  J,  W.  Griffith  and  Jane  his  wife,  they, 
the  said  JiAn  Uoyd^  John  Wynne  Griffith^  and  Jane^ 
his  wife,  released  the  said  John  Wynne  Griffith^  Bobert 
WatHn  Wynne^  and  Edward  IJUn^d^  and  the  estates 
comprised  in  the  said  indenture  of  settlement  of  the  1st 
and  2d  days  of  October  1751,  of  and  from  the  same. 

Hie  said  Bobert  Watkin  Wynne  died  in  the  year 
1806,  in  the  life-time  of  his  said  mother,  Mary  Wynne, 
and  witliout  having  barred  the  entail,  leaving  John 
Wymiei  ^^  eldest  son  and  heir  at  law,  him  surviving* 
The  said' ATtz;^  Wynne  died  in  January  1814. 

By  indentures  of  lease  and  release  bearing  date  re* 
spectively  the  10th  and  Uth.days  of  Man^  1814,  and 
made  and  duly  executed  between  the  said  John  Wynne^ 
who  is  therein  described  as  the  eldest  son  and  heir  at  law  of 
the  said  Bobert  Watkin  Wynne,  who  was  the  only  son- of 
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Jtobert  JViftme  by  Mary  his  late  vrife,  deceased,  of  the 
first  part,  John  Oldfield  of  the  second  part,  and  Sir 
l^omcts  Mostyn^  Bart,  of  the  third  part,  whereby,  after 
reciting  among  other  things,  the  said  indentures  of  the 
ist  and  2d  days  of  October  1751,  and  that  the  said  Rfh- 
bert  Watkin  Wynne  died  in  March  1 806,  without  having 
done  any  act  to  bar  the  estate  tail  which  became  vested 
in  him  in  remainder  under  the  said  last-mentioned  in- 
denture. 

It  was  witnessed  that  the  said  John  Wynne  for  barring 
and  destroying  the  estate  tail  then  vested  in  him,  of  arid 
in  all  the  messuages,  lands,  and  hereditaments  therein 
mentioned,  and  for  assuring  the  samfe  to  the  uses  limited 
and  declared  of  and  concerning  the  same,  did  grant,  re- 
lease, and  confirm  unto  the  said  John  Oldfieldj  and  his 
heirs,  the  said  settled  estates  in  the  said  county  of  Caer^ 
naroon,  to  hold  the  same  unto  and  to  the  use  of  the  said 
John  Oldfieldj  his  heirs  and  assigns  for  ever;  to  the 
intent  that  the  said  John  Oldfield  might  be  tenant  of  the 
praecipe  to  a  common  recovery  to  besufiered  of  the  said 
premises,  and  which  said  recovery,  when  suffered,  it  was 
thereby  declared  should  inure  to  tfie  use  Of  such 
person  or  persons  and  for  such  estate  or  estates  as  the 
said  John  Wynne  should  in  manner  Uierein  mentioned 
appoint ;  and  in  default  thereof,  to  the  use  of  the  said 
John  Wynne  and  his  assigns  for  his  life^  without  im- 
peachment of  wastes  with  remainder  to  the  use  of  the 
said  Sir  Thomas  Mostyn  and  his  heirs,  during  the  life  of 
the  said  John  Wynne.  In  trust,  nevertheless,  for  him 
the  said  John  Wynncj  with  remainder  to  the  u$e  of  the 
right  heirs  of  the  said  John  Wynne  for  ever.  And 
which  said  recovery  was  afterwards  duly  had  and  sufibred 
at  the  Caernarvonshire  Great  Sessions  oa  the  4di  day  of 
Jpril  1814« 

By  B  decretal  order  of  the  High  Court  of  Chancery 
made  on  the  5th  day  of  April  1822,  in  a  cause  in  which 
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the  said  John  Wynne  was  Plaintiff,  and  the  said  John 
Wynne  Gr^h  and  others  were  Defendants,  it  was  de- 
clared that  the  said  portion  of  6,000/.  had  been  fully 
paid  and  satisfied,  and  that  the  said  term  of  500  years 
h%d  ceased  and  determined* 

•  The  question  was,  whether  under  the  said  indentures 
of  the  1st  and  2d  of  June  1750,  and  common  re- 
covery suffered  in  pursuance  thereof,  and  the  said  in- 
dentures of  the  1st  and  2d  of  October  1751,  the  legal 
fee  of  ^uch  of  the  estate  and  premises  comprised  in  the 
said  first*mentioned  indentures  as  were  settled  and  as- 
sured by  the  said  last-mentioned  indentures,  became 
vested  in  the  said  WiUiam  Mostyn^  John  Lloyd^  Robert 
Wynne  (of  Gartkmin\  and  Pierce  Wynne ;  and  if  so, 
wliettier  a  jury  would  be  directed  to  presume  a  re-con- 
veyance of  the  said  legal  estate  ? 
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Bosanguet  Serjt.  The  principal  question  is,  whether 
the  deed  of  1751  operated  as  an  independent  convey- 
ance^ or  as  an  appointment  under  the  deed  of  1750?  for 
if  it  operated  as  a  conveyance,  Mostyn^  Uoyd^  Jl%  Wynixe^ 
and  P.  Wynncy  did  not  take  the  legal  estate  in  the 
{^remises. 

It  operated  as  a  conveyance,  for  the  following  reasons : 
First,  it  does  not  recite,  or  even  allude  to  the  power  in 
the  deed  of  1750,  but  professes  to  be  made  for  the 
settling  of  the  premises  to  the  uses  therein  expressed. 
Secondly,  under  the  deed  of  1750,  of  the  four  persons 
who  are  to  concur  in  the  joint  appointment,  two  have 
an  interest,  as  well  as  a  power;  the  appointment  would 
have  been  no  execution  of  the  power  without  the  con- 
currence of  those  two ;  and  it  is  certain,  according  to 
Sir  Edward  Clerks  case  (a),  that  where  a  party  convey- 
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ing  has  an  interest^  as  well  as  a  power,  he  shall  be  tak^i 
to  convey  by  virtue  of  his  interest,  and  not  by  virtue  of 
the  power.    In  Cox  v.  Chamberlain  {a)  the  Master  of  the 
Rolls  considered  himself  as  bound  by  this  principle,  even 
where  the  conveyance  expressed  itself  as  having  beoi 
made  *^  in  pursuance  of  all  powers,"  &c    And  according 
to  the  language  of  the  Lord  Chancellor  in  MaundrM  v. 
Maundrett  (6),  the  appointment  having  been  executed  by 
those  who  had  an  interest,  as  well  as  by  those  who  had 
only  a  power,  the  power  is  gone.    In  Boach  v.  AFSui^ 
Aam{c)9  there  were  express  words  of  appointment,  as 
well  as  of  conveyance;  it  was  for  the  benefit  of  all 
parties  that  the  deed  should  operate  as  an  appointment ; 
there  was  a  clear  intention  to  that  effect;   and  Lord 
EUenborough  laid  it  down  as  a  question  of  intenti<ni. 
But,  thirdly,  it  could  never  have  been  the  intention  of 
these  parties,  nor  beneficial  to  them,  that  the  deed  of 
1751  should  operate  as  an  appomtment.     If  Moshfn^ 
Uojfdj  R.  Wjfrme^  and  P.  Wynne  took  the  l^al  fee,  it 
would  have  been  unnecessary  to  make  them  trustees  to 
preserve  contingent  remainders,  {d)   And  the  term  which 
they  take  for  raising  portions  to  younger  diildren  would 
have  been  useless,  inasmuch  as  it  would  have  merged  in 
their  fee.    The  covenants  profess  to  be  made  by  parties 
having  an  absolute  estate  of  inheritance,  and  the  pre- 
mises are  respectively  dtscribed  as  having  been  grofiied 
and  released.    The  word  appoint  is  only  used  once  at 
the  b^;inning  of  the  deed,  and  that  redundanUy,  after 
grants  bargain^  sett^  release^  and  confirm.    But  if  *it  were 
necessary,  the  Court  might  distribute  and  marshal  these 
words  reddendo  singula  singulis  i  the  words  grant  and, 
release  to  those  who  have  an  interest,  and  the  word  np- 


(a)  4  Fei,  631. 


(e)  6  far/.  289. 

{J)  Feame,  Cant*  Rem,  130. 
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point  to  thote  who  have  only  a  power*    Butlet^B  note 
Co*  LH.  £?]•&•  M party  4th  dhision. 

Even  if  Mostjfn^  Lttyd^  R.  Wynne,  and  P.  Wynne  took 
the  legal  estate  under  a  deed  dfawu  in  a  blundering 
way,  a  re*conveyano^  may  be  presumed  where  they  have 
never  iicted  under  the  deed,  though  there  may  have, 
been  no  adverse  possession.  The  language  of  the  Court, 
in  fiivoar  of  such  a  presumption,  in  many  of  the  cases  is 
ezeeedingly  strong;  as  in  Roe  v.  Reade{a\  Hilary  v*- 
Waller (b);  of  Kenyan  C.J.  in  Doe  d.  Bamemum  v.  Sy^ 
toum  (c) ;  of  Abbott  C.  J.  in  Doe  d.  PtUland  v.  Hilder  {d% 
and  of  Z>  Blanc  J.  in  Keene  v.  Deardon.{e)  According 
to  all  the  cases,  the  question  is,  what  was  the  pre- 
dominant intention  of  the  parties  ?  and  if  it  cannot  be 
efiectuated  in  any  other  way,  a  re«conveyance  may  be 
presumed*  It  never  could  have  be^i  intended,  in  the 
presoit  case,  that  all  the  estates  should  be  converted 
into  trusts  in  case  the  marriage  should  go  oflP. 


Tadify  SexjL  contrd.  The  deed  of  1751  operated  only 
as  an  appointment^  and  Mostyn^  Uoydy  R.  Wynne^  and 
P.  Wkfnne  tookr,  ds  trustees,  the  lq;al  estate  in  the  pre- 
mises. 

If  the  deed  had  been  intended  as  a  conveyance  of  an 
interest,  and  not  as  an  execnti<m  of  a  power,  there  would 
have  beep  no  reason  lor  joining  as  grantors  persons  who 
had  no  inHsrest,  but  who  could  only  transfer  by  way  of 
appointment :  at  the  very  outset  of  the  deed  the  parties 
ate  made  to  limH  end  afpomt  die  premises ;  the  word 
UmU  is  repeatedly  employed,  and  the  other  words  of 

* 

ixniv^ance  are  only  added  in  the  redundancy  of  con-« 


{a)  %T.R.i%%. 

(c)  yT.R.%. 
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yeyancing  language.  As  to  marshalling  and  distributing 
these  words,  that  could  only  have  been  done  if  thete  had 
been  a  re-lessee  as  well  as  an  appointee.  {Ga»elee3» 
There  is  not  a  word  to  show  that  the  estates  which 
before  marriage  were  legal,  should  after  marriage  become 
equitable.]  In  Tomlinson  v.  DighUm  (a),  Parker  C.  i^ 
lays  down  the  principle  in  Sir  E.  Clere^s  case,  as  follows  s 
*^  That  where  according  to  the  way  the  parties  intended, 
the  conveyance  would  have  no  effect  at  all,  then  it  should 
pass  another  way ;  but  where,  should  the  estate  pass  the 
way  the  parties  intended,  the  conveyance  would  have 
some  effect,  though  not  all  that  was 'intended  by  the 
parties,  there  it  should  pass  no  other  way  than  the 
parties  designed.''  Now  that  the  deed  of  1751  was  in- 
tended to  operate,  as  an  appointment,  is  apparent  from 
the  circumstance  that  the  execution  by  all  the  pardes  is 
attested  by  three  witnesses ;  and  it  is  equaUy  dear,  that 
in  such  a  way  the  deed  would  have  some  efiect,  though^ 
perhaps,  not  all  that  the  parties  intended.  In  Soach  v. 
JVadiamf  the  deed  which  was  worded  like  the  present, 
was  holden  to  operate  as  an  appointment.  And  the 
case  of  Cox  v.  Chamberlain  does  not  apply,  becanse 
the  parties  who  were  joint  donees  of  a  power,  had  both 
an  interest  also,  which  they  declared  their  intentbn  to 
convey.  The  question  touching  the  destruction  of  a  power 
by  a  conveyance  from  one  who  has  an  interest  in  the 
property  to  which  the  power  applies,  has  never  been 
determined  in  a  court  of  law.  With  req>ect  to  the  trust 
for  supporting  contingent  remainders,  and  the  term  of 
500  years,  admitting  them  to  have  been  unnecessary^ 
they  will  not  alter  the  general  q[)eration  of  the  deed. 

As  to  the  supposed  reconveyance,  it  cannot  be  pre- 
sumed in  the  absence  of  any  fact  to  support  such  a 


(a)  to  Mod,  ^6, 


presumption. 
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presumption.  The  enquiry  as  to  this  point  in  all  the 
cases,  is,  what  has  been  the  conduct  and  beneficial  m- 
terest  of  the  parties  ?  but  there  is  nothing  in  the  present 
case  which  can  afford  the  Court  any  grounds  for  formiag 
a  judgment. 
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Wynne 
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Bosanquet  was  heard  in  reply,  and 

The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
having  considered  the  same,  are  of  opinion  that  under' 
the  said  indentures  of  the  1st  and  2d  June  1750,  and 
common  recovery  suffered  in  pursuance  thereof,  and 
the  said  indentures  of  the  1st  and  2d  October  1751, 
the  legal  fee  of  such  of  the  estate  and  prdtaiises,  com- 
prised in  the  first  mentioned  indentures,  as  were  settled 
and  assured  by  the  last  mentioned  indenture,  did  not 
become  vested  in  the  said  William  Mo^yn^  John  Ucydj 
Robert  Wynne  (of  Garikwin)y  and  Piace  Wynn. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  GaseleEi^ 


HOUSE  OF  LORDS. 


r>  EST  C.  J.     By  an  order  of  your  Lordships  of  the  The  rate  of 

22d  of  June,  the  follow in&r  question  was  submitted  |ntcrest  for 

loans  2Qv«iiicecl 

to  the  Judges,  viz.  Whether  according  to  the  true  con-  ^rithiiv  the  do- 
minkuis  of  native  and  independent  Indian  sovereigns,  by  £riV/ii&  subjects  domiciliated 
and  residing  within  tuch  dominions,  is  not  limited  to  l%  per  cent. 

O  S  struction 
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IS25.  struction  of  the  30th  section  of  an  act  passed  in  the  IStb 
year  of  the  reign  of  his  late  Majes^,  entitled,  *^  An  act 
for  the  eatablishing  certain  regulations  for  the  better 
management  of  the  afiairs  of  the  East  India  Congaany^^^ 
the  same  limits  the  rate  of  interest  to  be  taken  for  loans 
of  any  monies  to  twelve  pounds  for  one  hundred 
pounds  by  the  year,  such  loans  being  made  or  advanced 
within  the  dominions  of  a  native  independent  Sovereign 
hf  British  subjects  domiciliated  and  residing  ^Mnsuchdo- 
mniofts  ?  The  Judges  having  maturdy  considered  ^is 
question,  have  directed  me  to  inform  your  Lordships 
that  they  are  unanimously  of  opinion,  that  the  act  referred 
to,  in  the  question  submitted  to  them»  does  not  Emit  the 
rate  of  interest  on  loans  made  within  the  dominions  of  a 
native  independent  Sovereign  by  British  subjects  domi- 
ciliated, and  residing  within  such  dominions,  to  twelve 
pounds  for  one  hundred  pounds  by  the  year.  In 
the  absence  of  the  Lord  Chief  Justice  of  the  King's 
Bench  (a),  I  will  humbly  submit  to  your  Lordships  the 
grounds  on  which  my  opinion  is  founded :  Not  expecdng 
that  it  would  be  my  duty  to  state  to  your  Lordships  the 
opinion  of  the  Judges,  I  have  had  no  opportunity  of 
submitting  to  them  the  reasons  that  I  should  oifer  to 
your  Lordships  in  support  of  their  opinion ;  your  Lord- 
ships will  be  pleased  to  consider  me  alone  respbnsible 
for  the  observations  that  I  am  about  to  make. 

The  words  of  the  statute  on  which  your  Lordships' 
question  is  raised,  are,  *^  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  no  subject  of  his  Majesty, 
his  heirs  and  successors  in  the  East  Indies,  shall  upon 
any  contract  which  shall  be  made  from  and  after  the 
1st  day  of  August  1774,  take  directly  or  indirectly  for 
loan  of  any  monies,  wares^  merchandize,  or  other  com- 
modities  whatsoever,  above  the  value  of  twelve  pounds 

(«)  Abbott  C.  J.  was  engaged  in  a  trial  at  the  Admiralty  Senuai. 

for 
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for  the  forbearance  of  one  hundred  pounds  for  a.  ye^r,  1825. 
and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  foj* 
a  loQger  or  sliorter  time ;  and  that  all  bonds,  contracts, 
and  assurances  whatsoever  made  after  the  time  aforesaid, 
for  payment  of  any  principal  or  money  to  be  lent,  or 
covenanted  to  be  performed,  upon  or  for  any  usury 
whereupon  or  whereby  there  shall  be  reserved  or 
taken  Above  the  rate  of  twelve  pounds  in  the  hun- 
dred as  aforesaid,  shall  be  utterly  void;  and  all  and 
every  such  person  or  persons  whatsoever,  w^o  shall 
upon  any  contract  to  be  made  after  the  1st  day  of  August 
1774^  take,  accept  and  receive  by  way  or  means  of  any 
corrupt  bargain,  loan,  exchange,  shift,  or  interest  of  any 
wares,  merchandizes,  or  other  thing  or  things  whatsoever 
or  by  any  deceitful  way  or  mean,  or  by  any  covin,  engine, 
or  deceitful  conveyance  for  the  forbearing  or  giving  day 
of  payment  for  one  whole  year  of  and  for  their  money  or 
other  things  above  the  sum  of  twelve  pounds  for  the  for- 
bearing of  one  hundred  pounds  for  a  year,  and  so  after 
that  rate,  and  for  a  greater  or  iesser  sum,  or  for  a  longer 
or  shorter,  term,  shall  forfeit  and  lose  for  every  such 
offence  treble  the  value  of  the  money,  wares,  merchan- 
dizes, and  other  things  so  lent,  bargained,  exchanged, 
or  shifted,  with  costs  of  suit;  one  moiety  whereof  shall 
be  lo  the  said  united  company,  and  the  other  moiety  to 
him  or  them  who  will  sue  for  the  same^  in  the  said 
Supreme  Court  of  Judicature,  at  Fori  William  in  Calcidta^ 

m 

or  in  the  Mayor's  Court  in  any  other  of  the  said  united 
company's  settlements  where  such  oflence  shall  have 
been  committed,  by  action  of  debt,  bill,  plaint,  or  in- 
formation, on  which  no  essoign,  wager  of  law,  or  pro- 
tection shall  be  allowed ;  and  in  case  no  such  action, 
bill,  plaint,  or  information  shall  have  been  brought  and 
prosecuted  with  effect  within  three  years,  that  then  it 
shall  and  may  be  lawful  to  and  for  the  party  aggrieved 
to  sue  and  prosecute  for  recovery  of  all  sums  of  money 

O  4  paid 
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1825,  ^  paid  over  and  above  such  rate  of  interest."  13  Geo.  5- 
c.  63.  s.  30. 

This  is  a  penal  statute,  and  must  according  to  the 
rules  by  which  acts  of  parliament  are  construed,  receive 
a  strict  interpretation.  Our  law  will  not  allow  of  con- 
structive offences ;  no  man  incurs  a  penalty  unless  the 
act  which  subjects  him  to  it  is  clearly  within  the  spirit 
and  letter  of  the  statute  imposing  such  penalty.  The 
meaning  of  the  words  of  an  act  of  parliament  is  to  be 
ascertained  from  the  subject  to  which  it  refers,  so  that 
the  same  words  receive  a  very  different  construction  in 
difierent  statutes.  The  intent  of  the  l^islature  is  not 
to  be  collected  from  any  particular  expression,  but  from 
a  general  view  of  the  whole  of  an  act  of  parliament. 
Your  loMships  will  perceive  that  these  are  not  merely 
technical  rules  established  by  lawyers  for  the  determin- 
ation of  questions  arising  on  statutes,  but  that  they  are 
maxims  of  common  sense,  the  observance  of  which  is 
necessary  to  conduct  us  to  a  right  understanding  of 
every  kind  of  written  instrument 

The  statute  on  which  this  question  arises  is  a  law  <^ 
usury.  The  supposed  policy  of  the  Usury  Laws  in 
modem  times  is  to  protect  necessity  against  avarice,  to 
fix  such  a  rate  of  interest  as  will  enable  industry  to 
employ  with  advantage  a  borrowed  capital,  and  thereby 
to  promote  labour  and  encrease  national  wealth,  and  to 
enable  the  State  to  borrow  on  better  terms  than  could 
be  made  if  speculators  could  meet  the  minister  in  the 
money  market  on  equal  terms.  Laws  framed  on  these 
principles  are  limited  to  the  countries  in  which  they  are 
made.  The  foreign  borrower  wants  not  the  protection 
of  our  laws,  nor  can  it  be  extended  to  him.  We  may 
declare  a  contract  void,  but  notwithstanding  such  de- 
claration it  may  be  inforced  in  the  courts  of  the  country 
in  which  it  is  made,  if  it  be  not  repugnant  to  the  laws  of 
that  country.     We  leave  the  industry  of  other  countries 

71  to 
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ta  the  care  of  their  respective  govemments.  I  will  not  ^  1825. 
say  that  it  is  impossible  that  our  capitalists  may  be 
tempted  by  the  high  rate  of  interest  in  other  countries 
to  send  money  out  of  tbeur  own.  I  believe  that  our 
own  government  and  commerce  was  inconvenienced 
by  the  large  loans  made  by  the  servants  of  the  India 
Company  to  the  Nabob  of  Arcot.  But  the  risque  of 
loans  to  persons  living  out  of  the  reach  of  British  laws 
is  so  great)  that,  in  general,  much  capital  will  not  be 
drawn  by  them  out  of  the  country.  Should  any 
evil  arise  from  them,  it  is  not  to  be  remedied  by 
fixing  a  rate  of  interest,  but  by  prohibiting  them 
altogether,  or  allowing  such  only  as  are  made  under  a 
licence  from  Government.  This  is  the  mode  in  which 
the  Government  in  India  has  proceeded  in  such  cases. 

In  1719,  and  repeatedly  since,  they  have  issued  orders 
prohibiting  British  subjects  from  lending  money  to 
independent  sovereigns  without  their  audiori^.  (Letter 
from  the  Court  of  Directors.  Appendix.  Burkes 
Speech  on  the  Nabob  of  Arcofs  .Debts,  No.  9.)  and 
these  orders  have  since  been  enforced  by  act  of  parlia- 
ment, (57  G.  3.  c.  142.  5. 28.)  But  if  you  allow  loans  to 
be  made  to  persons  resident  in  foreign  states,  it  seems 
to  me  to  be  as  absurd  to  fix  the  rate  of  interest  as  it 
would  be  to  estiAIish  a  maximum  on  the  price  of  goods 
exported :  I  should  observe  that  these  regulations  were 
made^  more  for  the  purpose  of  keeping  under  the  con- 
stant controul  of  Government  the  intercourse  between 
British  subjects  and  the  native  princes  than  of  prevent- 
ing the  loan  of  money  to  those  princes.  An  unrestrained 
intercourse  between  the  subjects  of  one  state  and  Govern- 
ment of  another  can  never  be  permitted,  particularly 
between  the  subjects  of  a  Government  administered-as 
that  of  our  possessions  in  India  was,  and  the  native 
sovereigns  of  that  country.  The  history  of  the  Camatic 
informs  us  of  the  dangerous  intrigues  that* such  inter- 
course 


I 
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1895*  jcourse  had  occasioned :  but  wheoever  loans  are  allowQd» 
either  to  native  princes  or  their  subjects,  it  must  be  to. 
^e  advantage  of  the  Bntish  empire,  as  well  aa  of  the  in- 
dividual lender,  that  the  highest  rate  of  interest  should 
be  obtained  for  them.  I  have. been  favoured  with  the 
copies  of  two  orders  made  by  the  Government  of  Fori 
Wiilianh  —  one  on  the  cession  of  some  territory  of  DcnduL 
Bah  Scindiah  to  the  EaU  India  Company,  in  1 795,  and 
the  other  on  the  cession  of  certain  provinces  by  the 
Nabob  Viseier  to  the  Company,  in  1803.  These  orders 
show  that  interest,  at  the  rate  of  25  per  cent,  in  some  in- 
stances, and  $0  per  sent,  in  others,  was  taken  by  the 
orders  of  the  Company.  According  to  these  orders, 
after  the  states  were  brought  under  British  law,  12  per 
cent,  only  was  to  be  allowed  for  the  loan  of  money. 
These  orders  proves  from  the  highest  authori^,  that  the 
rate  of  interest  fixed  by  our  laws  is  not  a  just  rate  in 
countries  where  the  lender  has  not  the  security  which 
such  laws  afford  him.  The  rate  of  interest  must  be  re- 
gulated according  to  the  hazard  attending  the  loan,  and 
the  value  of  the  money  in  the  country  in  which  it  is  lent 
In  our  own  empire  different  rates  of  interest  are  estab- 
lished; there  is  one  rate  of  interest  in  Great  Britain^ 
another  in  Ireland^  another  in  the  West  Indies,  and  an- 
other in  the  East  Indies.  We  must  presume  that  what- 
ever rate  of  interest  is  allowed  in  any  country,  is  con- 
sidered by  the  government  of  that  country  as  a  just  com- 
pensation for  the  risque  and  use  of  the  mon^y  lent ;  and 
it  would  be  strange  if  our  laws  should  prohibit  a  British 
subject  from  employing  his  capital  to  the  same  advantage^ 
in  any  foreign  country,  as  the  subjects  of  any  other 
state  may  employ  their  capital  in  such  countries.  Con- 
sidering the  spirit  of  this  law,  as  the  words  British  sulh' 
jects  in  the  East  Indies  are  satisfied  by  British  subjects 
residing  and  making  loans  in  our  own  settlements  in  the 
East  Indies f  I  think  this  clause  of ,  the  act  was  not  in-' 

1 4  tended 
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tended  to  include^  nor  can,  consistently  with  any  sound 
legal  principle  of  construction,  be  made  to  include  loans 
in  fiureign  states  to  the  subjects  of  such  states.  There 
are  other  acts  of  parliamient  in  which  the  words  BrUish 
subfects  in  the  EaU  Indies^  include  British  subjects  in 
any  part  of  Indioy  because  the  object  which  the  legb- 
lature  had  in  yiew  in  passing  those  acts  could  not  be 
attained  without  putting  this  construction  on  those  words ; 
and  therefore  it  must  be  presumed  that  it  was  the  in* 
tention  of  the  legislature  that  such  a  construction  should 
be  put  on  them.  Thus,  the  reoeiying  presents  by  any 
British  subject  holding  any  office  under  His  Majesty  or 
the  Company  in  the  East  Indies  {l  6.S.  c.  25.  5.45.)  i 
the  lending  money  by  a  British  sublet  residing  in  Indian 
to  a  foreign  company  or  merchant,  to  purchase  goods 
m  India  (216.3.  C.S5.S.29.);  the  being  in  the  East 
Indies  without  proper  aut^iority,  (9  G.  1 .  c.  26.  s.  6.)  are 
acts  all  equally  injurious  to  British  interests,  whether  they 
are  done  within  the  settlements  of  the  Company,  or  the 
states  of  independent  princes.  The  prevention  of  these 
oflfiences,  in  every  part  of  IndiOf  is  clearly  within  the  in- 
tent of  the  legislature :  this  intent  is  further  proved  by  a 
provision  in  the  statute  of  6. 1.  that  offenders  under  that 
act  knay  be  tried  in  any  court  of  Westminsters  by  a  pro<« 
vision  in  the  21  G.  S.  that  thei  penalties  imposed  by  that 
aet  may  be  recovered  in  any  court  in  the  East  Indies^  or 
in  the  Kin^sBench  at  Westminster  i  and  by  a  general  clause 
in  24  G.  5.  c.  25.  i.  44.  making  all  persons  amenable  to 
all  courts  of  justice  baih  in  India  and  Great  Britain^  for 
oflfenoes  committed  in 'the  territories  of  any  native 
prince.  If  the  legislature  had  intended  that  the  1 S  G.  8. 
should  apply  to  loans  made  in  fordgn  countries,  the 
same  proviaon  would  have  be»n  made  for  the  recovery 
of  the  penalties  in  any  court  in  England  or  India  as  is 
to  be  found  in  the  acts  that  I  have  referred  to.  Ofiences 
cannot^  without  an  express  provision  of  the  legislature, 

be 
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1825.  ^  be  tried  by  any  Court  but  thativhich  has  jurisdiction  in 
the  place  where  they  were  committed.  All  offences  are 
said  to  be  local:  thus,  before  the  28  Hen.  S.  c.  15. 
offences  committed  on  the  high  seas  could  not  be  tried 
on  shore;  and  before  the  24>  G.  S.  no  offences  in  India^ 
except  such  for  which  a  trial  in  another  country  had  1 

been  particularly  provided,  could  be  tried  in  any  other 
settlement  except  that  in  which  such  offences  were  com- 
mitted. If,  therefore,  the  lending  money  at  more  than 
12  per  cent,  interest  to  the  subject  of  a  foreign  prince^ 
within  the  dominions  of  that  prince,  was  made  an  offence 
by  the  13  6. 8.,  the  person  who  committed  such  offence 
could  never  be  tried  or  punished  for  it* 

But  let  me  request  Your  Lordships  to  apply  the  last 
rule  to  which  I  ventured  to  call  Your  Lordships'  atten- 
tion to  this  act  of  parliament.  Let  us  look  at  the  whole 
of  the  act,  and  form  our  opinion  of  its  meaning  from  a 
due  consideration  of  every  part  of  it.  The  penalties 
imposed  by  the  Hct  are  to  be  sued  for  in  the  Supreme 
Court  of  Judicature  at  Fort  WiUiam  which  your  Lord- 
ships know  has  jurisdiction  over  the  provinces  of  Bengal^ 
Baharj  and  Orissa,  {13  Geo.  3.  c.3.  5.14.)  ^^tn-  in  the 
Mayof's  Court  in  any  other  of  the  said  united  Cbm- 
panjfz  Settlements  where  suck  offence  shall  have  been 
committed.'*  —  My  Lords,  to  my  humble  judgment^ 
these  words  clearly  shew  that  the  legislature  only  in- 
tended to  fix  a  rate  of  interest  within  these  settlements. 
If  the  offenders  against  the  act  are  tried  in  any  other 
place  tlian  in  the  British  settlement  where  the  o£fence 
was  committed,  they  are  tried  without  lawful  authority 
for  such  trial,  and  against  a  positive  provision  of  the 
statute  creating  the  offence. —  As  the  supposed  policy  on 
which  usury  laws  are  founded  applies  only  to  loans 
made  within  the  realm ;  —  as  there  is  nothing  to  be  found 
in  the  13  Geo.  3.,  which  shews  that  the  legislature  was 
proceeding  on  any  other  principles  than  those  on  which 

the 


L 


IN  THE  Sixth  Year  of  GEO,  IV.  201 

the  ordinary  usury  laws  stand; — nor  any  thing  from  1825. 
which  it  appears  that  its  provisions  were  to  be  extended 
beyond  our  own  states ;  —  as  I  cannot  suppose  the  legis- 
lature meant  to  act  so  absurdly  as  to  create  oiFences  and 
make  it  impossible  to  tiy  the  offenders ;  —  I  concur,  in 
opinion,  with  the  other  Judges,  that  the  IS  Geo.  S.  does 
not  limit  the  rate  of  interest  on  loans  made  within  the 
dominions  of  native  independent  sovereigns  by  British 
subjects  domiciliated  and  residing  within  such  dominions. 


END  OF  TRINITY  TERM. 


CASES 

ARQUED  AND  DETERMINED  1825. 

IN  XBS 

Court  of  COMMON  PLEAS, 

AND 

OTHER    COURTS, 

IN 

Michaelmas  Term^ 

In  the  Sixth  Year  of  the  Reign  of  George  IV. 


Doe  dem.  Clark  and  Others  ^.  Spencer.  Nov.  to. 


^^HE  Plaintiff  recovered  a  verdict  in  this  gectment  Under  x  G.  4- 
on  the  demise  of  the  provisional  assignee  of  the  In^  '*  ^^?:     , 

*^  ^  provuiooal  tt- 

solvent  Debtors'  Coiu%  idthough  it  was  objected  at  the  signee  of  the 
trial,  that  under  the  1  G*4«  C4II9.  such  assignee  had  Iiuolvent 
no  title  to  sue.*  -  By  section  4,  of  that  act  it  is  enacted^  ,q^„  without 
*'  That  each  petitioner  to  the  Court  shall,  at  the  time  of  ippUcatkm  to 
snbscrtbing  his  petitk»,  duly  esecate  a  oonyeyanoe  and  ^j^. 
assignment  in  such  manner  and  fi>rm  as  the  said  Court  ment  for  pro- 
shall  dkect,  of  off  the  ntale,  rig^t,  title^  interest^  and  P«^  "«sn«d 
trust  of  such  prisoner,  except   the  wearing  apparel, 
beddings  and  other  necessaries  of  such  prisoner  and  his 
€t  h^r  fiunily,  nbt  exceeding  iti  the  whole  the  value  of 
20Lf  woasiQ  vat.  all  such  real  and  personal  estate  and 
effects  in  the  proviiianal  assignee  of  the  said  Court*' 
And  by  the  7th  section  of  the  act  it  is  enacted, 

"That 
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^  That  when  the  said  Court  shall  adjudge  any  prisoner 
to  be  entitled  to  his  discharge,  such  Court  shall  appoint 
a  proper  person  or  persons  to  be  assignee  or  assignees 
of  the  estate  and  effects  of  such  prisoner  for  the  pur- 
poses of  this  act ;  an  J  when  such  assignee  or  assignees 
shall  have  signified  to  the  said  Court  their  acceptance 
of  the  said  appointment,  every  such  prisoner's  estate, 
efi^ts,  rights,  and  powers  vested  in  such  provisional 
assignee  as  aforesaid,  shall  immediately  be  assigned  by 
such  provisional  assignee  to  such  assignee  or  assignees, 
in  trust  for  the  benefit  of  such  assignee  or  assignees  and 
the  rest  of  the  creditors  of  every  such  prisoner,  in  re- 
spect of  or  in  proportion  to  their  respective  debts,  ac- 

m 

cording  to  the  provbions  of  this  act.  And  such  assignee 
or  assignees  is  and  are  hereby  fully  empowered  to  sue 
from  time  to  time  as  there  may  be  occasion,  in  his  or 
their  own  name  or  names,  for  the  recovery^  obtaining, 
and  enforcing  any  estate,  effects,  or  rights  of  any  such 
prisoner/' 

By  the  11  th  section  of  the  act  it  is  also  enacted, 
<*  That  no  suit  in  law  be  proceeded  in  further  tha^i  an 
arrest  oh  mesne  process,  or  suit  in  equi^  be  commenced 
by  any  assignee  or  assignees  of  any  such  prisoner's  estate 
and  (effects,  without  the  consent  of  the  major  part  in  value 
of  the  creditors  of  such  prisoner,  who  shall  meet  toge- 
ther, pursuant  to  a  notice' to  Jbe  given  at  least  fourteen 
days  before  such  meeting,  in  the  London  Gazette  or  other 
newspaper  which  shall  be  published  in  the  neighbour- 
hood^ of  the  last  residence  of  such  prisoner,  for  that 
purpose,  and  without  the  approbation  of  one  of  the 
commissioners  of  the  said  Court.*' 


Wilde' StrjU  moved  for  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit  instead.  He  argued,^  as  it 
had  been  cbhtfend^  at  the  trial,  that  under  this  act  the 
provisional  assignee  had  not  authority  to  sue,'  or,  at'  all 

events. 
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events,  not  without  the  order  of  the  Insolvent  Debtors' 
Court,  of  which  no  proof  had  been  adduced  at  the  trial. 

Best  C.  J.  This  was  an  action  of  ejectment  brought 
on  the  demise  of  the.  provisional  assignee  of  the  Court 
of  Insolvent  Debtors.  The  objection  made  at  the  trial 
was,  that  the.provisional  assignee  was  only  to  take  charge 
of  the  effects  undl  the  insolvent  was  adjudged  entided 
to  relief^  and  an  assignee  was  appointed  by  the  courL 

I  was  of  opinion  that  until  an  assignee  was  appointed 
by  the  couit,  and  the  provisional  assignee  had  assigned 
to  the  one  so  appointed,  the  legal  estate  in  any  lands 
belonging  to  the  insolvent  was  vested  in  the  provisional 
assignee^  and  that  he  might  nuuntain  an  ejectment  for 
such  lands.  We  havfs  now  .another  objecdon  presented 
to  us,  namely,  that  it  was  incumbent  on  the  provisional 
assignee  to  prove  at  the  trial  that  he  had  the  authority 
of  the  Court  of  Insolvent  Debtors,  and  of  a  majority  of 
die  creditors,  for  bringing  the  acdon,  and  that  without 
such  proof  he  could  not  recover.  I  do  not  think  that 
there  is  any  weight  in  cither  of  die  objecdons. 

With  respect  to  the  first,  it  will  appear  from  the 
1 G.  4.  r.  1 19.  and  the  3  G.  4.  c.  123.  that  the  real  estate 
is  completely  vested  in  the  provisional  assignee,  by  ihe 
assignment  made  to  him,  and  remains  so  until  it  is  di- 
vested by  his  assignment  to  the  assignees  named  by  the 
court,  and  these  assignees  have  accepted  such  assign- 
ment. Unless  there  be  something  to  control  a  provisional 
assignee  in  the ,  exercise  of  this  right,  he  may  maintain 
any  acdon  that  it  may  be  necessary  to  bring  for  .the 
purpose  <^  getting  possession  of  the  real  or  personal 
property  of  the  insolvent;  and  section  4.  of  the  I  G..4. 
directs  that  the  insolvent  at  the  dme  that  he  subscribes 
the  petidon  for  his  discharge,  shall  make  an  assignment 
to  vest  all  his  real  andpers^wl  estates  in  the  provisiorud 
assignee^  with  a  proviso  that  in  case  the  insolvent  does 

Vol.  III.  P  not 
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1825»  not  obtain  his  discharge^  the  assignment  diall  be  void^ 
The  object  of  this  section  was  to  prevent  the  estate  of 
the  insolvent  from  being  wasted  between  the  time  of  his 
applying  for  relief  and  the  Court  of  Insolvent  Debtors 
declaring  that  he  is  entitled  to  it.  This  object  wonld 
be  defeated  if  the  provisional  assignee  could  not  main* 
tain  actions  for  the  recovery  of  the  insolvent's  property. 
The  seventh  section  says,  that  when  the  court  shall 
have  adjudged  that  a  prisoner  is  entitled  to  his  dis- 
charge, it  shall  appoint  proper  persons  to  be  assig- 
nees of  the  insolvent's  effects ;  and  that  when  such  a$- 
signees  diall  have  signified  to  the  court  their  accept- 
ance of  tb$  appointment,  then  the  provisional  assignee  is 
to  assign  the  estate  vested  in  him  to  the  assignees  ap- 
pointed by  the  court*  By  the  words  of  this  section,  the 
estate,  by  the  assignment  of  the  insolvent  under  the  4th 
section,  remains  in  the  provisional  assignee^  until  he^  by 
order  of  the  court,  conveys  it  to  the  assignee  appointed 
after  the  court  has  adjudged  that  the  insolvent  is  entitled 
to  his  discharge. 

The  next  objection  is,  that  although  the  estate  is 
vested  in  the  provisional  assignee^  the  eleventh  section 
of  the  1  6. 4.  and  the  second  section  of  the  8  6.  4. 
make  it  necessary  for  him  to  prove  at  the  trial  that  he 
was  authorized  by  the  court  for  the  relief  of  insolvent 
debtors,  and  by  the  major  part  in  value  of  the  creditors 
of  such  iusolvent  to  bring  the  action*  By  these  sec* 
tions  the  l^islature  did  not  intend  to  increase  the  ex«> 
pence  of  siiits  brought  for  the  benefit  of  insolvent  estates, 
or  to  give  any  advantage  to  those  whaendeavonr  to  with* 
hold  frpm  the  assignees  what  belongs  to  such  estate^ 
If  we  put  the  constructions  on  those  acts  that. the. De- 
fendant contends  for,  both  those  consequences  will  fol- 
low. The  l^islature  intended  .to  prevent  the  insolvent^} 
estate  from  being  spent  in  useless  litigation,  and  to  pm^- 
tect  a  provisional  assignee  from  actions  for  what  he  had 

done 
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done  under  the  asfiigmnent,  ^ould  it  become  void  from       IB25. 
the  court  for  the  reUef  of  ioBolvent  debtors  refaung  to 
diachaige  the  insolvent. 

If  an  action  is  brought  without  tfie  proper  authority, 
diifi  Court  might  perhaps  stop  it  on  motion^  or  die  In- 
solvent Debtors'  Court  might  order  their  officer  to  sus- 
pend  or  discontinue  it  I  doubt,  however,  whether 
either  court  should  interfere  on  the  application  of  a  De* 
fendant.  He  can  in  no  way  avail  himself  of  this  pro- 
vision in  the  act,  as  it  was  not  made  for  his  benefit  I 
am  convinced  he  can  make  no  use  of  it  at  the  trial  of 
9n  ejectment  brought  against  him. 

Rule  discharged* 


ChOLMELEY  v.  PaXTON.  N6v.  is. 

HTHIS  was  a  writ  of  formedon.    The  pJeadingSy  which  A  trustee  hav« 
w«re  of  enormous  lenirth,  may  be  stated  in  sub-  wg»  power  to 

^  ,  •ell  an  estate 

stance  as  follows ;  The  demandant  in  his  count  set  of  which  tha 
out  so  much  of  the  will  of  Sir  Henry  Engl^ld  as  ^^^^  V^ 
shewed  that  an  estate  was  devised  by  him  to  Lord  Ca-  ^^^^  f^  ]|f^ 
d€gan  and  Sir  Charles  Buck^  in  trust  fbr  the  eldest  without  Im- 
soh  of  Sir  H.  Engl^ld  for  life^  without  impeachment  ^Jj^j^^"^ 
of  waste;  with  remainder  to  trustees  to  preserve  con*  and  conveyed 
tbgent  remainders;  with  remainder  to  the  first  and  other  ^^  .^^  ^Y* 
sons   of  his    eldest  son  in  tail  male;   remainder  to  money  for  it, 
his   second   son   for   life    without    impeadiment    of  »nd  applied  it 
waste:  reauunder  to  trustees  to  pmerve  oondng^iiit  re-  ^^ 
mainders ;  remainder  to  the  first  and  ottier  sons  of  bis  trust ;  the 

efstrnque 
trust,  by  the  same  conveyanc^y  .sold  and  conveyed  the  timber^  aad  received  tht 
money  tor  its 
Hddy  tlat  the  power  was  not  well  executed* 

P  2  second 
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Paxton. 


second  son,  in  successioni  in  tail  male ;  remainder  to  the 
demandant^s  mother  for  life,  without  impeachment  of 
waste ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders; remainder  to  her  first  and  other  sons  in 
succession,  in  tail  male.  The  count  then  shewed  the 
death  of  the  testator  and  his  wife  (for  whose  benefit  a 
term  was  created,  which  by  her  death  was  determined), 
the  death  of  the  testator's  two  sons  without  issue,  the 
death  of  the  demandant's  mother,  and  tliat  the  demand- 
ant was  her  eldest  son,  in  which  right  he  claimed  the 
estate. 

The  tenants  in  their  eighth  plea,  on  which  the  ques- 
tion chiefly  turned,  stated  that  the  trustees  and  the 
survivors  of  them  were  empowered  by  the  will  at  the 
request  of  any  person  in  possession  as  tenant  for  life 
to  sell  the  estate  for  such  price  as  they  should  think 
reasonable,  and^br  the  purpose  of  such  sale  to  revoke  the 
uses  expressed  in  the  will,  and  to  declare  other  uses, 
and  to  lay  out  the  proceeds  in  the  purchase  of  other 
lands  which  they  were  to  hold  to  the  same  uses  as  the 
land  devised^  and  to  receive  and  give  a  discharge  for » the 
purchase  money  which  they  were  to  lay  out  in  real  or 
government  securities,  until  a  proper  estate  could  be 
purchase^,  and  in  the  mean  time  to  pay  the  interest  and 
dividends  to  tlie  tenant  for  life. 

The  plea  then  stated,  that  in  pursuance  of  this  power 
Lord  Cadogauy  after  the  decease  of  Sir  C.  Buck^  at  the ' 
I'equest  of  Sir  H.  C  Englefield^  the  first  tenant  for  life, 
sold  the  estate  to  Byam  Martin  for  lS,4O0/.,  which  Lord 
Cadogan  judged  to  be  a  reasonable  price  for  the  same, 
and  then  set  out  so  much  of  the  deed  to  Byam  Martin  as 
revoked  the  former  useis  of  the*will,  and  conveyed  the 
estate  to  a  person  in  trust  for  Byam  Martin  in  fee,  for 
the  price  of  13,iOO/. 

The  plea  next  deduced  the  title  from  Byam  Martin 
and  his  trustee  to  the  tenant     Prqfert  was  made  of  the 

deed 
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deed  of  conveyance  from  Lord  Cadogan  to  Bj^am  Mar-' 
Hn.  In  the  repIicatioD,  oyer  was  demanded  of  that  deed. 
The  deed  was  then  set  oat,  from  which  it  appeared  that 
Lord  Cadogan  sold  the  estate,  exdusive  <f  the  timber 
growing  upon  it,  for  Id,i00{.,  and  that  such  timber  was 
sold  by  Sir  H.  C.  Englefield  to  Byam  Martin  for  24f^SL, 
which  timber  Sir  H.  C  En^Lefield  by  the  same  deed  con- 
veyed to  Byam  Martin  and  his  heirs,  and  the  receipt 
of  \ekich  2MSL  Sir  H.  C  Englefield  acknowledged  in 
the  body  of  the  deed,  and  also  by  a  receipt  on  the  back 
of  it 

The  replication  also  stated  the  will  of  Sir  H.  C.  Engle^ 
addj  and  shewed  from  that  will  that  the  power  was  what  it 
was  stated  to  be  in  the  eighth  plea,  and  brought  under* 
the  view  of  the  Court  the  supposed  imperfections  in  the 
eltecution  of  the  power  by  the  trustees  selling  only  the 
land  and  allowing  the  tenant  for  life  to  sell  the  timber 
on  it,  and  to  receive  the  price  thereof.  To  this  replica- 
tion there  was  a  general  demurrer  and  joinder. 

The  case  was  argued  in  Trinity  term. 


1825. 


Chol&ielet 
Paxtdm. 


Peake  Serjt.  in  support  of  the  demurrer. 

The  power  was  well  executed.  The  tenant  for  life 
having  an  estate  without  impeachment  of  waste,  had  a 
right  to  sell  all  the  timber,  and  convert  it  to  his  own 
purposes.  The  estate  itself  could  not  be  sold  without 
his  consent,  and  he  was  entitled  to  receive  the  produce 
of  the  timber.  In  Lady  Plynundk  v.  Lady  Archer  (a). 
Barges  v.  Lamb  (&),  and  Wootfy.  Hill  (c),  Lord  Eldan 
held  that  the  tenant  for  life  was  entitled  to  sell  the  tim« 
her  upon  an  estate  purchased  in  lieu  of  one  in  which  he 
had  been  tenant  for  life  without  impeachment  of  waste. 
If,  therefore,  he  inight  cut,  either  upon  the  first  property. 


(a)  I  Sr.  G6.  Kf/.  159.      (6)  tSFu.iy^       {e)  %  SwatuU  ia^. 
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or  that  which  was  received  iostead,  it  ia  diSBcait  to  aqr 
why  he  might  not  sdl* 
V,  But»  at  all  eventS}  the  convqranGe  by  Lord  Cadogm 

PAxTcnr.     operated  as  a  revocadoa  of  the  uses  oi  the  will,  and 
thereby  destroyed  the  Fhdatiff  *s  claim. 


Groif  Serjft.  contri.  The  tenant  for  life  was  not  the 
owner  c^  the  timber,  but  had  only  the  Mberty  to  coty 
withont  beiog  sulgect  to  an  action;  Lewis  BamU^B 
case  (a);  and  the  trustee  having  conveyed  the  soil  onfy^ 
without  the  timber,  has  not  executed  the  power;  for 
under  that  power  he  was  not  only  t6  exercise  a  judgment 
as  to  the  price  to  be  paid  for  the  properly,  but  to  pur- 
chase another  in  exchange,  and  this  would  be  less  vahi- 
able  than  the  iMX)perty  sold,  by  the  amount  of  the  price 
of  the  timber.  It  might  happen  that  the  timber  mig^t 
be  worth  morid  than  the  rest  of  the  property.  Even  with 
regard  tio  the  right  of  cotdng  down,  it  is  by  no  means 
clear  that  a  tenant  for  life^  withouA  impeaehment  of 
waste,  can  do  more  than  cut  in  a  husbandman-like  man- 
ner.   Bridges  v.  Stephens.  (A) 

Cur.  adv.  tmlL 

BasT.C.  Jf  after  stating  the  pleadings  (as  in  the  be- 
ginnmg  of  the  case)  now  delivered  the  following  judg^ 
ment: 

From  the  deed  set  out  in  the  replication  it  appears 
that  Lord  Ctxdogan  had  nothing  to  do  with  the  sale  of 
the  timber,  and  that  he  formed  no  opinion  as  to  the  rea- 
sonableness of  the  price  paid  for  it,  nor  ever  received 
or  had  any  controul  over  it:  although  it  is  conv^ed  as 
real  property  to  the  heirs  of  the  purchaser;,  the  trustee 
does  not  join  in  that  conveyance;  he-does  not  conv^  th^ 
woods,  but  only  the  land  on  which  the  woods  stand. 

(n)  iiJ6^.79»  (0  %  Swan jt,  ISO*  n. 

This 


IN  THE  Sixth  Vear  op  GE0«IV. 


911 


,    This  is  at  least  the  elfect  of  the  deed,*  for  alchou^  a> 
conveyance  of  the  land  would  convey  the  timber,  if  there 
were  nothing  to  control  the  eflbct  of  such  conveyance) 
here  it  is  controlled  by  the  conveyance  of  the  wood  in 
the  same  deed* 

It  seems  to  have  been  supposed  that  as  Sir  H.  C.  En- 
gfe/kld  was  not  impeachable  of  waste,  the  woods  whilst 
standing  and  forming  part  of  the  estate  were  his  property, 
and  he  is  by  the  deed  the  only  party  who  conv^s  the 
woods. 

The  question,  therefore,  is,  whether  Lord  Qidogan 
hanng  sold  and  convened  the  estate,  without  the  timber 
standing  on  it,  has  executed  the  power  so  as  to  convey 
die  estate  or  any  part  of  it,  or  any  interest  in  it. 

A  tenant  whols  not  impeachable  for  waste,  may  cut 
down  all  the  timber  on  the  estate^  and  the  moment  it  is 
severed  from  the  ground  he  may  convert  it  to  his  own 
use.  But  a  tenant  without  impeachment  of  waste,  has  no 
interest  in  the  woods  while  standing,  nor  can  he  convey 
any  interest  in  them  to  another.  A  tenant  in  tail  is  un- 
impeachable of  waste ;  but  if  standing  woods  are  sold 
by  him^  and  these  are  not  cut  down  during  his  life, 
the  property  in  diem  descends  with  the  estate^  and 
the  vendee  cannot  cut  them.  The  tenant  in  tail,  or 
other  tenant  unimpeachable,  of  waste,  may  give  autho- 
rity to  cut  down  timber,  but  such  authority  xonveys  no 
interest,  and  is  revoked  by  the  death  of  the  person  by 
whom  it  is  given. 

It  may  be  said,  that  if  a  tenant  unimpeachable  of 
waste  might  cut  every  tree  on  the  estate,  as  the  estate 
will  sell  better  wiA  the  trees  uncut  than  when  quite 
denuded  of  timber,  is  it  not  for. the'  advantage  of  the 
reversioner  that  the  tenant  for  life  should  give  up  his 
jright  of  cutting  die  timber^  and  be  permitted  to  sell  it 
with  the  estate?  Whether  this  would  be  for  the  ad- 
vantage of  the  reversioner  must  dep^id  upon  many  cir- 

P  4  cumstances, 


18S5. 

CtlOLMELET  ' 

Paxtov. 


213 


CASES  IN  MICHAELMAS  TERM 


16S5 


CuoLiiEunr 

PAXTOir. 


coiMMiMs^  tftieh  as  tbe  quantity  of  timber  and  die 
means  which  the  tenant  for  life  may  have  of  catting  it. 
He  may  die  before  he  can  cut  the  whole  or  a  consider- 
able part,  or  even  a  single  tree.  Although  a  tenant  in 
tail  may  bar  remainders  by  a  recovery,  yet  the  Court  of 
Chancery  will  not  allow  a  trustee  who  has  lands  in  trust 
for  one  and  the  hdrs  of  his  body,  with  remailider  over,  to 
convey  to  such  person  in  fee,  because  such  a  conveyance 
would  prevent  the  reversioner  from  claiming  the  estate 
if  the  tenant  in  tail  should  die  before  he  could  suffer  a 
recovery,  (a)  It  is  not  fit,  therefore,  that  a  tenant  for 
life  or  trustees  should  be  permitted  to  do  what  may  pre- 
judice the  reversioner  without  his  concurrence ;  besides, 
in  the  sale  of  growing  timber,  trees  of  the  value  of  a 
shilling  are  included,  and  although  a  tenant  unimpeach* 
Me  of  waste  would  not  be  liable  to  any  action  for  catting 
such  small  trees,  a  court  of  equity  would  prevent  him 
from  taking  such  as  were  not  ripe  for  cutting. 

The  tenant  unimpeachable  of  waste  by  selling  the 
dmber  standing,  gets  an  advantage  over  the  reversioner 
which  he  otherwise  could  not  be  permitted  to  obtain,  {b) 
It  does  not  appear  that  any  of  this  timber  was  felled 
during  the  life  of  Sir  H.  C  EtiglefieUL  It  was  a  part  of 
the  estate  at  the  time  of  the  sale,  and  may  be  a  part  of 
the  estate  at  this  moment.  This  part  of  the  estate  has 
not  been  conveyed  by  the  trustees,  or  by  any  other  per- 
son that  had  authority  to  convey  it :  is  then  the  sale  of 
an  undivided  part  of  the  estate  (for  the  trees  whilst 
standing  are  a  part),  a  good  execution  of  the  power  as 
to  the  part  sold  ?  The  power  of  sale  in  the  will,  is  in  these 
words :  **  To  make  sale  and  dispose,  or  to  convey  in 
exchange  of  or  for  any  other  manors,  all  or  any  part  or 
parts  of  the  messuages  aforesaid,  with  the  appurtenances 
either  together  or  in  jforcekf  for  such  price  or  prices  in 


{a)  I  Eq.  Ca«  Abr*  395. 


{b)  %£ro, P. CSS. 
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moDey  or  any  other  eqinvaient:  asuiof4faam,:dtt«!lte9lt9s  ,$t86* 
should  sieeiii  re8aoiuibl&"  The  trustees  must  stihUM- 
tially  comply  with  the  authority  given  to  them ;  if  they 
do  not,  the  act  done  by  them  wBlnot  be  a  good  execu- 
tion of  the  power,  and  the  cony^ance  will  be  altogether 
Toid..  They  m^htsell  di£Eeient  paroek  of  the  estate' at 
diflfevent  times»  and  make  separate  conveyances  of  each 
parcel  so  sold;  tliat  is  the  extent  of  their  authorily. 
Thisy  cannot  sell  pari  of  a  parcel.  Th^  ma$t  not  sdl 
the  land  without  the  timber,  or  the  timber  without  the 
land  on  which  it  grows.  The  sale  of  the  one  without 
the  other  would  be  a  cause  of  confusion  and  litigation, 
which  could  n9t  fail  to  be  iqurious  to  both  the  vendor 
and  vendee,  and  such  a  sale  is  a  material  departure 
from  the  power,  Injurious  to  the  reversioner,  and  there- 
fore altogether  void. 

When  a  tenant  for  life  requires  an  estate  to  be  sold, 
under  such  a  power  as  this,  he  places  himself  in  the 
situajtion  of  the  owner  of  an  estate  decreed  to  be  sold  by 
the  Court  of  Chancery,  and  he  must,  like  him,  sell  it 
with  the  timber :  Burgess  v.  Lamb,  (a)  As  the  estate  to 
be  purchased  with  the  proceeds  of  the  sale  must  be  con* 
veyed  to  the  same  u^es  as  the  old  estate,  the  tenant  for 
life  will  have  a  right  to  cut  down  the  timber  on  the 
purchased  estate,  and  that  is  a  just  equivalent  for  his 
not  cutting  the  timber  on  the  first  estate.  It  was  not 
attempted  at  the  bar  to  prove  that  although  the  timber 
was  not  conveyed,  the  conveyance  of  the  land  on  which 
such  timber. was  standing  might  be  supported.  We 
presume  that  such  an  argument  was  considered  un- 
tenable. My  brother  Peake  seemed  to  feel  that  the  sale 
was  not  warranted  by  the  power,  and  he  argued,  that 
although  the  sale  might  not  be  good,  yet  the  trustees 
having  a  power  to  revoke  the  uses  in  the  will,  and  the 

(a)  lis  Feu  I J4* 
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mxrytnog  trustee  having  reyoked  the  nscsy  the  donaiid* 
aat  had  no  title  to  sopport  his  formedon.  But  thej 
are  dniy  to  revdte  the  uses  fer  ik€  purpate  of  a  mde  or 
exchange i  that  is^  for  pnipoae  of  such  a  sale  or  ^exchange 
as  is  coQsisteiit  with  the  isgal  powen  The  lq;Bl  estate 
is  in  the  ce$ttd  que  use^  and  nothing  remained  in  the 
trustees  but  a  conditional  power.  The  vtil  authorizes* 
the  trustees  to  sell  on  die  request  of  the  tenant  for  life" 
VOL  possession^  end  then  it  siqrs^  *^  and  to  that  aid,  (that 
iSf  that  they  make  a  sale),  they  may  revoke  and  make  void 
the  uses  on  which  this  estate  is  detked  to  them,''  If  diey 
had  revoked  the  uses  by  one  deed,  and  conveyed  the 
estate  by  another,  the  two  deeds  would  be  considered  as 
parts  of  the  same  transaction,  and  if  the  conveyance  had 
been  void,  the  revocation  of  uses  preparatory  to  the  con- 
veyance would  have  been  void  also.  Although  the  case 
of  Doe  d.  WiUis  v.  Martin  (a),  is  in  many  of  its  circum- 
stances distinguishable  from  the  present,  aU  the  Judges 
who  deckled  that  case^  lay  down  a  principle  which  go- 
verns thb.  Lord  Kenyon  says,  ^  I  am  most  clearly  of 
opinion,  taking  the  whole  of  the  power  togedier,  that  the. 
deed  was  no  legal  revocation :  they  had  only  a  power  to 
revoke  on  condition."  AMtunt  J.  says,  <^  Their  in- 
terests (the  interests  of  the  testui  que  use),  could  only 
be  dwesied  by  a  due  execution  of  the  power  of  revo^ 
ca^n:  a  bad  execution  has  no  operation  whatever.'* 
Builer  J.  <«  The  power  of  revocation  was  conHtianal 
only,  but  that  conditicm  not  having' been  complied  with, 
the  deed  of  revoaaion  is  void^*  Gxose  J.  *<  This  was 
merely  a  conditional  power  which  must  be  considered  al- 
together, and  no  part  of  the  execution  can  be  good  unless 
the  whole  be  so."  It  i^  true,  that  in  Doe  d.  WSUs  v. 
Martin^  the  trustee  who  made  the  conveyance  was  an  in- 
fiint,  and  it  was  thought  the  case  was  not  within  the 


(a)  4  T.R.  39. 


7  Ann. 


nr  THB  Sixth  Year  ov  0£0.  IV. 


S15 


7  Atm.  c.  19.  vhich  give^valiclily  in  oertam  cases  to  tbe 
coiiT^ejanoeB  of  infiuifc  trottees.  But  thia  was  not  the 
reason  given  by  any  one  Judge  for  his  judgaoent :  tiiey 
all  rest  their  judgment  on  thisy  that  a^thpngh  the  revo- 
oatieo  of  the  uses  and  subsequent  conveyanco  of  the 
property  were  by  diflferent  instmmentsy  yet  all  the  aeta 
donevscre  in  execution  of  the  power^  and  that  not  being 
weB  execDtcdt  every  deed  made  for  the  purpose  of  ex« 
ecuting  that  power  was  void.  In  the  pi^esent  case  the 
revocation  of  the  uses  and  die  conveyance  of  the  estate 
are  done  at  die  same  time  and  by  the  same  deed.  Tbe 
remaimler»  whidi  under  the  wiU  vested  in  the  demand- 
antf  could  only  be  divested  by  a  kgal  revocation  of 
uses  by  the  trustees,  and  as  there  was  no  good  revo<* 
qjtion  of  the  uses,  the  demendant^s  estate  remained  un* 
disturbed,  and  the  trustee  had  no  l^gal  interest  to 
convey. 

We  are  therefore  of  opinion^  that  the  eighth  plea  is 
not  supported  by  the  deed  whidi  is  set  out  on  oyer,  and 
that  the  demandaqt  is  entitled  to  our  judgment  on  the 
demurrer  to  the  replication  to  that  plea. 

Judgment  for  Demandant. 


1S25^ 


Flight  v.  Bugcsbidgb. 


Nov.  11. 


/COVENANT  on  an  annuity  deed,  between  Richard  A  memarial  of 
Buckeridge^  of  the  first  part;  George  Buckeridge^  of  d^°^Iled 
the  second  part ;  Banister  Flighty  the  PlaindflP,  of  the  within  thiitj 
third  part;  Alexander  WyUe,  Edward  GreenhiUy  Bnd  ^^^l 

deed  by  the 
grantee^  it  good*  though  enrolled  before  execution  by  the  grantor. 

If  the  witnesses  to  the  deed  are  accurately  described  in  die  memorialf  it  b  suf- 
ficieot»  though  they  did  aot  see  the  parties  execnle. 

William 
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1825;  William  Roberts  JameSf  of  the  fonrtl^part;  Jkxander 
Wylie^  and  Catherine^  his  wifis^  and  Akxander  Forrest^ 
of  the  fifth  put;  and  Thomas  Mighty  of  the  nzth  part. 

Breach,  non-payment  of  the  annuity. 

The  Defendant  pleaded  among  other  pleas  the  foUoww 
ing^  (whidi  was  the  foarth,)  —  that  although  the  Plaintiff 
within  thirty  days  after  the  ezecntion  of  the  indenture  in 
the  declaration  mentioned,  by  Bickard  Buckeridge,  by  the 
said  Plaintiff,  by  Alexander  Wylie^  by  Edward  GreenhiUf 
by  William  JRoberis  James,  by  Catherine  Wylie,  and  by 
Alexander  Forrest,  caused  a  memorial  thereof,  and  of 
certain  other  instruments  and  assurances  for  granting 
and  securing:  the  said  annuity,  to  be  enrolled  in  the 
High  Court  of  Chancery  as  follows,  that  is  to  say, 

'^  A  memorial  to  be  enrolled  in  his  majesty's  High- 
Court  of  Chancery,  pursuant  to  an  act  of  parliament 
made  and  passed  in  the  fifty-third  year  of  the  reign  of 
his  late  majes^  king  Qeoirge  the  third :  Date  of  in- 
strument; 2d  Nov.  1821 :  Nature  of  instrument;  inden- 
ture of  grant  and  demise :  Names  of  parties :  (they  were 
here  set  out  at  length :)  Names  of  witnesses  and  de* 
scription :  Daniel  CMinSj  28,  Cursiior  Street,  Chancery 
Lane,  and  William  Wadley,  clerk  to  Mr.  Wilmott,  No.  4, 
^anfield  Court,  Temfie :  Name  or  names  of  persons  by 
whom  anniuty  or  rent  charge  to  be  beneficially  received : 
Banister  Might:  Person  or  persons  for  whose  life  or 
lives  the  annuity  or  rent  charge  is  granted :  for  the  term 
of  one  hundred  years  thenceforth,  if  the  .said  Bichard 
Buckeridge  shall  so  long  live:  Consideration  and  how 
paid :  (it  was  here  set  forth  in  detail :)  Amount  of  an- 
nuity or  rent  charge;  400^^  a  year:  Enrolled  in  his 
majes^'s  High  Court  of  Chancery,  at  six  o'clock  in 
the  afternoon  of  the  1st  day  of  December,  in  the  year 
ofour  Lord  1821:" 

Yet  the  said  Defendant  did  not  execute  the  said  in- 
denture 
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deiitare  in  the  said  declaration  and  memorial  mentioned,  1825. 
until  long  after  the  enrolment  of  the  above  mentioned 
memorial,  to  wit,  until  three  months  after  sach  enrolment, 
to  wit,  on  the  SOth  day  of  March^  in  the  year  of  our 
Lord  1822:  And  the  said  Defendant  farther  saith,  that 
no  memorial  whatsoever  of  the  said  indenture  in  die 
said  declaration  mentioned,  was  enrolled  in  the  High 
Court  of  Chancery,  within  thirty  days  after  the  execu- 
tion of  the  said  indenture  by  the  said  Defendant,  ao» 
oording  to  the  directions  of  the  said  act  of  parliament, 
made- and  passed  in  the  fifty-third  year  of  the  reign  of 
his  late  majesty  king  George  the  third ;  whereby  the  said 
indenture  in  the  declaratbn  mentioned,  is  null  and  void, 
as  against  the  said  Defendant. 

The  fifth  plea  was, — that  although  the  Pldntiff  within  • 
thirty  days  after  the  execution  of  the  indenture  in  the 
declaration  mentioned,  caused  a  memorial  thereof  and  of 
certain  other  instruments  and  assurances,  for  granting 
and  securing  the  annuity  to  be  enrolled  in  the  High 
Court  of  Chanceiy,  as  follows,  (setting  out  the  memorial, 
as  in  the  preceding  plea), 

Yet  the  Defendant  did  not  execute  the  indenture  in 
the  memorial  and  declaration  mentioned,  in  the  pre- 
sence  of  Daniel  Collins  and  WiUiam  fVadley,  as  in  the 
said  tost  mentioned  memorial  is  mentioned,  either  at 
the  time  the  said  indenture  bears  date,  or  at  any  time 
before  or  since  the  enrolment  thereof;  wherdiy  ac- 
cording to  the  said  act  of  parliament  made  and  passed 
in  the  fifty-third  year  of  the  reign  of  his  late  majesty 
king  George  the  third,  the  indenture  in  the  declar- 
ation mentioned,  is  null  and  void  as  against  the  sud 
Defendant. 

The  Phuntiff  demurred  to  the  fifth  plea,  and  assigned 
the  following  causes  of  demurrer ;  <—  that  the .  averment 
in  that  plea,  that  the  said  Defendant  did  not  execute  the 

indenture 
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ISSS.       fiideiitnre  in  the  presence  cxf  JDkiftMl  Cb{^ 
FUflHT       f^/'tBiSff  And  the  issue  tendered  tlierd>y,  weft  isftnaterid 
«.  and  irrelevant  to  the  matter  in  dispute  between  the 

Plaintiff  and  the  Defisndant;  and  that  it  did  not  appear) 
nor  was  it  stated  in  the  said  plea,  that  the  memorial  in 
that  plea  mentioned  did  not  contain  the  names  of  all 
the  witnesses  to  the  indenture. 

To  tiie  ftmrth  plea  tibe  Plaintiff  zeplied,  that  a  me^ 
morial  of  the  indenture  was  within  thirty  days  after  the 
execution  thereof  enrolled  in  the  High  Court  of  Chan* 
eery  pursuant  to  the  statute.  He  then  set  oat  the  me* 
morial,  and  concluded,  —  that  the  said  memorial  did  and 
does  duly  contain  the  date  of  the  said  indenture*  the 
names  of  all  the  parties  and  of  all  the  witnenes  thereto; 
of  the  person  for  whose  life  soc^  amwity  wm  granted ; 
of  the  person  by  whom  the  same  was  to  be  beoefidally 
received;  the  pecuniary  considerations  for  the  granting 
of  the  same;  and  the  annual  sum  to  be  paid;  in  manner 
and  form,  as  in  and  by  die  statute  in  that  case  made 
and  provided,  is  required. 

The  Defendant  rejoined  to  the  replication  on  the 
fourth  plea,  that  the  Defendant  did  not  execute  the  in- 
denture until  long  after  the  enrolment  of  the  above  men* 
tinned  memorial,  to  wit,  until  three  m6nths  after  such 
enrolment,  to  wit,  on  the  dOth  day  xAMardi  1822. 

And  there  wz&  a  joinder  in  demurrer  on  the  demurrer 
to  the  fifth  plea. 

The  Plaintiff  surrgoined  to  the  rejoinder  on  Uie 
replication  to  the  fourth  plea, — that  during  the  whole 
of  the  said  thirty  days  next  after  the  execution  of  the 
said  indenture  by  the  Defendant,  as  in  the  rejoinder 
to  the  replication  to'  the  fourth  plea  mentioned,  the 
memorial  described  in  the  replication  to  the  foordi  plea 
was,  and  remained,  and  continually  thenceforth  hitherto 
hath  been  and  remained,  and  still  is,  and  remains  en« 

22  rolled 
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rolled  in  die  Hi^  Conrt  of  Chancery,  to  wit,  at  West^       16<S. 
minster  aforesaid;  as  by  such  memoTial  now  being  and 
remaining  so  enrolled  in  the  same  court  fiiUy  appears. 

The  Defendant  demurred  to  this  surrejoinder,  and  BcenBncoc 
assigned  the  following  causes  of  demurrer,  —  that  the 
Plaintiff  had  not,  in  or  by  his  surrgoinder,  confessed  oc 
traversed,  or  denied  the  said  rejoinder  of  the  Defendant^ 
but  had  tendered  an  issue  upon  a  collateral,  unissuable, 
and  immaterial  point 

Joinder  in  demurrer. 

Lowes  Serjt^  in  «upp(»t  of  the  memorial,  arguedt 
that  provided  the  memorial  contained  a  true  descriptipo 
of  the  instrument,  it  was  immaterial  when  the  grantor 
executed  it,  and  that  if  the  law  were  otherwise,  the 
greatest  inconvteience  and  delay  must  be  ocpasiimed, 
where  some  of  several  parties  to  an  annuity  deed  resided 
in  foreign  parts.  With  regard  to  the  witnesses^  he 
maintained  on  the  authori^  of  Park  v.  Meets  {a)  and 
PcfweU  V.  Blackett  (&),  that  it  was  not  necessary  the  wit- 
nesses should  see  the  par^  execute^  and  that  if  they  did 
not  see,  it  was  the  same  thing  as  if  there  had  been  none : 
Grettier  v.  Neale  (c)  ••  th^t  it  was  not  alleged  in  the  re-> 
^joinder  that  any  were  present  besides  those  mentioned 
in  the  memorial ;  and  that  the  Plaintiff  had  set  forth 
in  his  replication  a  memorial  which  could  not  be  im- 
peached. 


Tadify  Seijt,  cmtirdj  contended  that  a  memorial  ex  vi 
termini  implied  a  record  of  the  past,  and  therefore  could 
not  apply  to  a  deed  in  part  executed  after  the  enrolment 
of  the  memorial.  The  memorial  must  contain  the  date, 
and  the. date  is  the  delivery  of  the  deed,  (2Salk.4i6S^) 

(a)  %B.fsfP.%sy.      (h)  i  J?//.  97.       (r)  PeahN.RC^A^. 

which 
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1825«        which  could  not  effectually  take  place  till  the  Defendant 

p   "  executed  it.     Then,  with  regard  to  the  witnesses,  the 

V.  whole  object  of  the  statute  requiring  publicity  of  en- 

BucK£Bnx2E»   rolment  would  be  defeated,  if  those  who  attested  the 

deed  were  not  those  who  saw  it  executed*  The  witnesses 
mentioned  in  the  statute  must  mean  those  who  were 
actually  present 

Best  C.  J.  I  should  like  to  see  the  granting  of  an- 
nuities by  individuals  restraiued .  or  entirely  prohibited. 
There  is  but  one  case  in  which,  in  my  opinion,  it  is 
proper  that  an  annuity  should  be  allowed;  namely, 
where  an  aged  person  without  dependants  is  desirous  of 
sinking  part  of  his  capital  for  the  purpose  of  obtaining 
an  improved  income  fpr  his  life.  The  payment  of  an- 
nuities granted  by  individuals  is  generally  obtained  with 
so  much  difficulty,  and  so  often  never  made  at  all,  that 
such  a  purchaser  as  I  have  described  ought  not  to  think 
of  purchasing  an  annuity  but  from  government  or  some 
public  body.  I  have  heard  the  present  Chancellor  say 
from,  the  seat  in  which  I  now  sit,  that  the  dealing  in 
aimuities  generally  ends  in  the  ruin  of  all  the  parties 
concerned.  In  the  beginning  of  such  transactions, 
avarice  attempts  to  take  a  cold-hearted  advantage  of  ^ 
distress;  in  the  end,  distress  cheats  avarice:  all  the 
parties  engaged,  are  actuated  by  the  worst  motives, 
and,  as  is  usual  in  such  cases,  all  suffer  from  the 
conflict. 

I  cannot  however  say,  that  my  opinion  of  the  policy 
of  allowing  indivklnals  to  grantjinnuities  is  supported  by 
that  of  the  legislature.  Tlie  act  of  the  53  6. 8.  r.  141. 
was  rather  intended  to  promote  than  restrain  the  granting 
of  such  annuities.  It  relieves  the  annuitants  fixuu  the 
difficulties  that  17  G.  3.  c.  26.  placed  them  under. 

I  must  construe  this  act  according  to  the  intent  of 

the 
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the  legislature,  ahd  not  according  to  my  own  views  of       18S5. 
riie  subject  to  which  it  refers.     The  construction  that  we       J,  ^ 
are  desired  to  put  on  this  statute,  would  render  it  im-  v. 

possible  for  any  one  to  take  an  annuity  granted  or  Bockmodgi.^ 
secured  by  a  person  living  at  a  great  distance  from 
England.  The  deeds  could  not  be  got  back  to  England 
to  be  enrolled  within  thirty  days  from  the  time  of  their 
execution.  Nor  could  the  names  of  the  witnesses,  in 
whose  presence  such  parties  executed,  be  known  here 
before  that  period  had  elapsed. 

The  only  mode  of  complying  with  the  act  is  to  enrol 
the  deeds  before  they  are  sent  abroad  for  execution^ 
and  to  desire  the  parties  who  are  to  execute  to  bi^ve  no 
attesting  witnesses.  Let  us  see  if  the  words  of  the  act 
will  allow  of  such  an  enrolment.  The  second  section  is  in 
these  words :  '^  And  be  it  further  enacted,  that  within 
thirty  days  after  the  execution  of  every  deed,  bond,  in-^ 
strument,  or  other  assurance,  whereby  any  annui^  or 
rent-charge,  shall,  from  and  after  the  passinjor  of  this 
act,  be  granted  for  one  or  more  life  or  lives,  or  for  any 
term  of  years,  or  greater  estate  determinable  on  one  or 
more  life  or  lives,  a  memorial  of  the  date  of  every  suchi 
deed,  bond,  instrument,  or  other  assurance,  —  of  the 
'  names  of  all  the  parties,  and  of  all  the  witnesses  thereto^— 
and  of  the  person  or  persons  for  whose  life  or  lives  such 
annui^  or  rent^harge  shall  be  granted,  -—  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially 
received, — the  pecuniary  consideration  or  considerations 
forgranUng  the  same,  and  the  annual  sum  or  sums  to  be 
paid  —  shall  be  enrolled  in  the  High  Court  of  Chancery, 
in  the  form  or  to  the  eflTect  following,  with  such  alter- 
ations therein  as  the  nature  and  circumstances  of  any 
particular  case  may  reasonably  require ;  otherwise  every 
such  deed,  bond,  instrument,  or  other  assurance,  shall 
be  null  and  void  to  all  intents  and  purposes,** 

yoL.aiL  Q  Whatever 
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Whatever  may  be  the  literal  construction  of  these 
words,  I  think  all  that  the  legislature  has  required  by 
them,  was,  that  the  enrolments  should  not  be  delayed 
beyond  thirty  days  from  the  execution  of  the  deeds* 
There  is  no  reason  why  the  deeds  should  not  be  en- 
rolled before  they  are  executed.  It  is  true  that  before 
the  execution,  the  covenantors  are  not  accurately  de* 
scribed  as  parties :  for  although  a  covenantee  is  a  (larty 
before  he  executes,  a  covenantor  is  only  made  one  by 
execution.  But  the  enrolment,  although  made  before^ 
only  takes  effect  from  the  execution;  and  then  the 
persons  whose  names  are  set  out  in  the  memorial  being 
parties  from  that  moment,  the  memorial  gives  to  the 
grantors  all  the  information  that  the  legislature  in* 
tended  they  should  have.  A  writ  of  error  may  now  be 
obtained  before  judgment,  and  it  takes  efiPect  from  the 
moment  of  the  entering  up  of  the  judgment.  With 
respect  to  the  witnesses,  it  does  not  appear  on  this  re» 
cord  that  there  are  any  witnesses  besides  those  whose 
names  are  set  out  in  the  memorial.  Probably  the  De- 
fendant's execution  was  not  attested  by  any  witness. 
The  statute  does  not  require  that  there  should  be  any 
attesting  witnesses,  but  only,  if  there  are  any,  that  their 
names  should  appear  on  the  memorial.  I  therefore  thmk 
tbat.the  memorial  set  out  on  this  record  is  a  sufficient 
compliance  with  the  53  6.  S.,  and  that  the  Plamtiff  is 
entitled  to  judgmebt 

Judgment  for  the  PJaintlfE 
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Thorpe  v.  Graham.  ^  Nov. ». 

U  PON  a  rule  for  an  attachment  against  a  witness  not 
obeying  a  subpognd,  which  rule  this  Court  dis- 
charged»  because  it  did  not  appear  that  there  had  been 
a  sufficient  service  of  the  suipixnd ;  the  Court  also  said, 
a  term  having  elapsed  since  the  service,  that  for  the 
future  they  would  adopt  the  rule  in  the  King's  Bench, 
not  to  entertain  such  a  motion  after  a  term  had 
elapsed,  (a) 

(a)  See  a  TM.  857 v.  Siikfy. 


Rennell  V.  Bishop  of  Lincoln.  jy^,  ^g. 

TINCOLNSHIRE  to  wit— George  Bishop  of  Ltu-  When  a  lec- 

colfij  Thomas  Hemy  Mirehome^  clerk,  and  WiUiam  ^T^** 
Squire  Mirehouse,   clerk,    were  summoned  to  answer  advo^mn  of 
Frances  Henrietta  RenneU,  widow,  relict  and  admi-  which  belongs 
nistratrix  of  all  and  singular  the  goods,  chattels,  and  ^uv^^j^ 
credits  which  were  of  Thomas  BenneUj  derk,  batchelor  of  hit  prebend, 
in  divinity,  deceased,  at  the  time  of  his  death,  who  died  !""^^J^  ^" 
intestate,  of  a  plea  that  they  permit  the  said  Frances  without  having 
Henrietta  to  present  a  fit  person  to  the  rectory  of  the  presented*  the 
parish  church  of  fVeUnf,   in  the  county  of  lAnQoln^  5^^^*^^- 
which  is  vacant,   and  in  her  right  as  administratrix  long  to  his 

aforesaid,  and  whereupon  (he  said  Frances  Henrietta^  personal  repre- 

'^      ^^  sentativc. 
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by  her  attorney,  complains ;  for  that  whereas  one  WU^ 
liam  Dodwellf  clerk,  doctor  in  divinity,  late  preben- 
dary of  the  prebend  or  canonry  of  Soulh  Grantham^ 
founded  in  the  cathedral  church  of  Salisbwy^  heretofore, 
to  wit,  on  the  27th  day  of  October,  in  the  year  of  our 
Lord  1 775,  to  wit,  at  Boston,  in  the  county  of  Lincoln^ 
was  seised  of  and  in  the  said  prebeiid  or  canoniy, 
with  its  appurtenances,  —  to  which  said  prebend  or 
canonry  the  advowson  of  the  said  rectory  of  the  said 
parish  church  of  fVcUn/y  wltli  its  appurtenances,  then 
belonged,  and  still  belongs,! — in  his  demesne  as  fee 
in  right  of  the  said  prebend  or  canonry  ;  and  the 
said  William  Dodwell,  doctor  in  divinity,  so  being 
such  prebendary  as  aforesaid,  and  so  being  seised 
of  and  in  the  said  prebend  or  canonry,  with  its  ap- 
purtenances, to  which,  &c.,  afterwards,*  to  wit,  on  the 
same  day  and  year  aforesaid,  at  Boston  aforesaid,  in  the 
county  aforesaid,  presented  to  the  said  church  of  Welitf, 
being  then  vacant,  one  William  Dodwettj  master  of  arts, 
his  clerk,  who,  on  the  said  presentation  of  the  said 
William  DodweU,  doctor  in  divinity,  was  admitted,  in- 
stituted, and  inducted  into  the  same,  in  the  time  of 
peace,  in  the  time  of  our  Sovereign  LcmhI  George  the 
Third,  late  King  of  GrecU  Britain;  and  the  said 
Frances  Henrietta  further  says,  that  the  said  William 
Dodwell,  doctor  in  divini^,  being  so  seised'  of  the 
said  prebend  or  canonry,  with  its  appurtenances,  to 
which,  &c.,  in  his  demesne  as  of  fee,  in  right  of  the  said 
prebend  or  canonry,  he,  the  said  William  DodweH 
doctor  in  divinity,  afterwards,  to  wit,  on  the  1st  day  of 
October,  in  the  year  of  our  Lord  1785,  to  wit,  at 
Boston  aforesaid,  in  the  county  aforesaid,  died  so  sdised ; 
after  whose,  death,  to  wit,  oh  the  29th  day  of  October^  in 
the  year  last  aforesaid,  to  wit,  at  Boston  aforesaid,  in  the 
county  aforesaid,  one  Bobai  Price,  clerk,  was  lawfully 
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admitted)  instituted,  and  inducted  prebendary  of  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which, 
&c.;  whereby  the  said  Robert  Price  theii  and  there 
became  and  was  seised  of  and  in  the  said  prebend  or 
canoory,  with  its  appurtenances,  to  which,  &c.  :in  his 
demesne  as  of  fee  in  the  right  of  the  said  prebend  or 
canonry ;  and  the  said  Frances  Henrietta  further  says, 
that  the  said  Bobert  Price  being  so  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,   to 
which,  &a,  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  be  the  said  Bobert  Price  afterwards, 
to  If  it,  on  the  1st  day  q(  Aprils  in  the  year  of  our  Lord 
1823,  at  Boston  aforesaid,  in  the  county  aforesaid,  died 
so  seised;  after  whose  death,  to  wit,  on. the  23d  day  of 
Aprils  in  the  year  last  aforesaid,  at  Boston  aforesaid,  in 
the  county  aforesaid,  the  said  TAomas  Bennett  was  law- 
fully admitted,  instituted,  and  inducted  prebendary  of 
the  said  prebend  or  canonry,  with  its  appurtenances,  to 
whicli,  &C.,  whereby  the  said  Thomas  Bennett  then  and 
there. became  and  was  seised  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances,  to  which,  &c.  in  his 
demesne  as  of  fee  in  right  of  the  said  prebend  or 
canonry ;  and  the  said  TAomas  Bennett  being  so  seised, 
the  said  church  afterwards,  to  wit,  on  the  1st  day  of 
Junef  in  the  year  of  our  Lord  1824,  at  Boston  aforesaid, 
in  the  county  aforesaid,  became  vacant  by  the  death  of 
the  said  Rev.  Wittiam  DodweU^  clerk,  tha  late  parson 
and  incumbent  thereof  and  still  is  vacant,  whereby  it 
then  and  there  belonged  to  the  said  Thomas  Bauiett  to 
present  a  fit  person  to  the  said  rectory  of  the  said  parish 
church   so  being   vacant  as   aforesaid;   and   the  said 
Frances  Henrietta  further  saith,   that  afterwards,   and 
whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
wit,  on  the  30th  day  of  Jtmcj  in  the  year  last  aforesaid, 
at  Boston  aforesaid,  in. the  county  aforesaid,  the  said 
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Thomas  Bennett  died  intestate^  so  seised  of  and  in  the 
sud  preb^id  or  canonry,  with  its  apportenanoeS}  to 
which,  &C.  in  his  demesne  as  of  fee  in  right  of  the  said 
prebend  or  canonry,  without    having  presented  any 
person  to  the  said  rectory  of  the  said  parish  chorch; 
after  whose  death,  and  whilst  the  said  church  was  so 
vacant  as  aforesaid,  to  wit,  on  the  28d  day  of  Jufy^  m 
the  year  hat  aforesaid,  at  Boston  aforesaid,  in  the  county 
aforesaid,  administration  of  all  and  singular  the  goods, 
chattels,  and  credits  which  were  of  the  said  Tkomas 
Bennett^  deceased,  at  the  time  of  his  death,  who  died 
intestate,  by  the  Ri^t  Rev.  Father  in  God  Charles^  by 
Divine  Providence^  Archbishop  of  Ganier6myj  Primate 
of  ail  England,  md  Metropolitan,  was  in  due  form  of 
law,  granted  to  the  said  R-ances  HenrietiOj  whereupon 
and  whereby  it  then  and  there  bdonged,  and  now 
belongs,  to  the  said  Frances  Henrietta,  as  administratrix 
aforesaid,  to  present  a  fit  person  to  the  said  rectory  of 
the  sud  parish  church  so  bemg  vacant  as  aforesaid,  and 
whidi  is  still  vacant ;  but  the  said  Bbhop  of  Uncobif 
and  the  said  Thomas  Henry  Mirekouse  and  WiUiam 
Squire  Mtrekome  mostly  hinder  her  fix>m  presenting  a 
fit  person  to  the  said  rectory  of  the^  said,  parish  xhurch, 
whereupon  the  said  JPnmces  Henrietta,  administratrix  as 
aforesaid,  saith,  that  she  is  injured,  and  hath  sustained 
damage  to  the  value  of  IQOOL,  and,  therefore,  she  brings 
her  suit,  &c.    And  the  said  Frances  Henrietta  brings 
into  Court  here  the  letters  of  administration  of  the  said 
Archbish(^,  which  give  sufficient  evidence  to  the  Court 
here  of  the  grant  of  administration  to  the  said  Frances 
Henrietta  as  aforesaid,  the  date  whereof  is  a  certain  day 
and  year,  to  wit,  the  day  and  year  above  in  that  behalf 
mentioned,  &c. 

Plea.    And  the  said  Defendant,  George  Bishop  of 
Lincoln,   by   William    Qillmore  Batton   his   attorney, 
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comes  and  defends  the  wrong  and  injury  when,  8cc^  and 
saith  that  the  said  rectory  of  the  parish  church  of 
Weiln/  is  within  his  diocese,  and  that  he  hath  nothings 
nor  doth  he  claim  to  have  any  thing  in  the  said  rectory 
of  the  church  aforesaid,  or  in  the  advowson  of  the  sam^ 
excqpt  only  the  admission,  institution,  and  induction  of 
the  parson  to  the  rectory  and  parish  church,  and  aU 
sudi  other  things  as  belong  to  the  ordinary  as  ordinary 
of  that  place:  and  this  he  is  ready  to  verify,  wherefore 
he  prays  judgment,  if  the  said  Frances  Henrietta  witfe-  < 
out  assigning  some  special  disturbance  in  the  person  of 
him  the  said  IKshop  ought  to  have  or  maintain  her 
said  action  i^inst  him,  &c. 

And  the  said  Defendant  Thomas  Henry  MirehausCf 
derk,  and  William  Squire  Mirekouse^  clerk,  by  their 
attorney,  come  and  defend  the  wrong  and  injury, 
when,  &c.  and  say  that  the  said  Ranees  Henrietta 
ought  not  to  have  or  maintain  her  aclion  against  tliero^ 
because  they  say,  that  after  the  said  Thomas  RenneH 
had  so  died  without  having  presented  any  person 
to  the  said  rectory  of*  the  said  parish  church,  and 
whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
wit,  on  the  19th  day  of  Jufy  in  the  year  last  aforesaid, 
at  Boston  aforesaid,  in  the  county  aforesaid,  he  die 
said  Defendant  Thomas  Henry  Mirehouse^  clerk,  was 
lawfiiUy  admitted,  instituted,  and  inducted  prebendary 
of  the  said  prebend  or  canonry,  with  its  appurtenances^ 
to  which  said  prebend  or  canonry  the  said  advowson 
with  its  appurtenances  then  belonged  and  still  belcrngs, 
whereby  he  the  said  Thomas  Henry  Mirehouse  then  and 
there  became  and  was  seised  of  and  in  the  said  prebend 
orcanoury  with  its  appurtenances,  to  which,  &c.,  in  his 
demesne  as  of  fee  in  right  of  the  said  prebeod  or 
canonry,  and  whereby  it  then  and  there  belonged  to  him 
to  present  a  fit  person  to  the  said  rectory,  so  being  vacant 
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(M  afei^sftids  and  the  said  Thomas  Henry 
and  die  said  WiUiam  Squire  Mirehome  further  say,  that 
be  the  said  Utomas  Henry  Mirehouse  being  such  pre- 
bendary as  aforesaidi  and  so  being  seised  of  and  in  the 
said  prebend  or  canonry  with  its  appurtenances,  to  whicby 
&0.,  afterwaids,  to  wit,  on  the  S6th  day  of  September  in  the 
year  last  aforesaid,  at  Boston  aforesaid,  in  the  coon^ 
aforesaid,  presented  to  the  said  church  of  Wetbyt  being 
then  vacant,  the  said  Defendant  WiUiam  Squire  Mifw* 
Jfouse^  hb  clerk,  for  the  purpose  of  his  being  admitted, 
institated,  and  inducted  into  the  same,  but  which  said 
admission,  institution,  and  induction  have  been  hindered 
and  prevented  by  his  majesty's  writ  of  ne  admiUas  to 
ihe  said  Defendant  Lord  Bishop  of  Lincoln^  in  that  be- 
half directed  ;  for  whidi  reason  the  said  Thomas  Henry 
Mirehouse  hath  prevented  the  said  Frmees  Henrietta 
&om'  presenting  a  fit  person  to  the  said  chuivh;  and 
this  they  the  said  Thomas  Henry  Mirehouse  and  WiOiam 
Squire  Mirehouse  are  ready  to  verify;  wherefore  they 
pray  judgment  if  the  said  Frances  Henrietta  ought  to 
have* or  maintain  her  aforesaid  action  thereof  against 
them,  &C.,  and  they  also  thereupon  pray  a  writ  to  the 
said  bishop,  &c.  And  the  said  Frances  Henrietta^  as 
.to  the  plea  of  the  said  bishop,  (inasmuch  as  he  hath  not 
iDor  claimeth  to  have  any  thing  in  the  church  afqresaid, 
or  in  the  advowson  of  the  same,  except  only  the  admis^ 
.sioD,  institution,  and  induction  of  the  rect(»rs  to  the 
fitane  rectory  and  parish  church,  and  all  such  other 
things  as  belong  to  the  ordinary  as  ordinary  of  .that 
fiace,)  prays  judgment  against  the  said  bishop,  and  a 
writ  to  the  said  bishop,  &c.  Therefore  it  is  considered 
that  the  said  Frances  Henrietta  recover  against  the  said 
bishop  her  presentation  to  the  said  church,  and  that  she 
have  a  writ  to  the  said  bishop,  that  notwithstanding  .hb 
disclaimer  he  admit  a  fit  person  to  the. said  church  on 
the  presentation  of  the  said  Frances  Henrietta^  and  the 
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sttd  bidiop  is  not  amerced  because  he  hath  exeused 
himself  of  any  particular  disturbance,  but  let  exectrtion 
thereof  be. stayed  until  the  said  plea  between  the  said 
Frances  Henrietta  and  the  said  Thomas  Henry  Mire^ 
house  and  IFittiam  Squire  Mirehouse  be  determined,  &c. 
And  the  said  Fretnces  Henrieiia  as  to  the  plea  of  the 
said  Tkomas  Henry  Mirdumse  and  WHUam  Squire  Mire- 
house  by  them  above  pleaded  says,  that  the, said  plea 
and  the  matters  and  things  therein  contained  in  manner 
and  form  as  the  same  are.  above  pleaded  and  set  forth, 
are  not  sufficient  in  law  to  bar  or  preclude  her  the  said 
Frances  Henrietta  from  having .  and  maintaining  her 
aforesaid  action  ^reof  against  them  the  said  Thomas 
Henry  Mirehouse  and  WiUiam  Squire  Mirehouse^  and 
that  she  the  said  Frances  Henrietta  is  not  bound  by  the 
law  of  the  land  to  answer  the  same;  wherefore  for  want 
of  a  sufficient  plea  in  this  behalf,  the  said  Frances  Hen» 
rittta  prays  judgment  and  her  damages  by  reason  of  the 
hindrance  aforesaid,  together  with  a  writ  to  the  said 
Inshop  to  be  adjudged  to  her,  &c« 

This  case  was  argued  twice.  First,  in  Hilary  term 
1825,  by  Wilde  Seijt.  for  the  Plaintiff,  and  Toddy  Seijt 
for  the  Defendant:  and  again  in  Trinity  term,  by 
Vaughan  Seijt  for  the  Plaintiff,  jyOyly  Seijt.  for  the 
Defendant,  and  Bosanquet'Seryt.  for  the  crown.  There 
was  a  dilference  of  opinion  among  the  members  of  the 
Court,  and  they  delivered  their  several  judgments  at 
such  length  as  to  render  superfluous,  especially  in  a  case 
oT  so  rare  occurrence^  a  detailed  report  of  the  arguments 
of  counsel.  .    . 

On  the  part  of  the  Plaintiff  it  was  .intended,  that 
where  a  church  falls  vacant,  the  next  presentation  is  a 
chattel  interest,  and,  as  such,  must  be  disposed  of  accord- 
ing to  the  unvarying  rule  of  law  by  which  all  such  in- 
terests are  regulated* 

That  the  character  or  situation  of  the  party,  into 
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whose  hands  adiattd  fiiUs,  oaimot  alter  the  nstmre  of  the 
interest,  or  the  common  law  mode  i>f  disposing  of  iL. 

That  such  an  interest  cannot  be  in  abeyance,  or  go  in 
succession,  but  must,  for  the  foregoing  reasons,  belong 
to  that  party  in  whose  time  the  vacancy  takes  place,  or 
his  personal  representative ;  and  tliat  this  was  admitted 
to  be  the  law  with  respect  to  archbishops'  options^ 
which  could  not  be  distinguished  from  any  other 
spiritual  chattel. 

For  the  Defendants  it  was  argued  that  the  iwriilfptf 
of  ecclesiastical  patronage  in  spiritual  hands  were  di£Bsrw 
ent  from  the  incidents  of  the  same  patronage  in  lay 
hands,  the  lay  patrcm  having  an  interest  both  of  profit 
and  of  trust,  the  spiritual  patron  only  a  trust ;  and  a 
trust  to  be  exercised  for  the  benefit  of  the  public : 

That  in  the.  pleadings  the  Plaintifi*'s  intestate  was  al« 
l^ed  to  be  seised  in  right  (tf  his  prebend,  and  the  pne^ 
sentation,  therefore^  ou^t  to  be  in  the  same  right  3  yet  it 
was  impossible  for  the  administratrix  to  present  in  right  of 
the  prebend.  Again,  a  lay  patron  might  giant  an  advow* 
son,  or  next  presentation^  but  there  was  no  instance  of 
a  spiritual  patron  having  exercised  such  a  power.  The 
temporalities  of  a  bishop  were  also  mentioned  as  a  proof 
that  the  incidents  of  a  chattel  in  trust  might  depend  in 
some  degree  upon  the  character  of  the  owner*  If  a  bi- 
shop have  an  advowson,  and  the  church  become  void» 
and  the  bishop  die,  neither  his  executors  nor  successor 
shall  present,  but  the  king. 

On  the  part  of  the  crown,  the  case  was  likened  to 
that  of  the  temporalities  of  bishops,  priors,  and  abbots^ 
the  practice  with  regard  to  which  it  was  contended  ought 
to  be  pursued  in  the  present  instance. 

CuTm  ado.  nufi* 


Gaselee  J.     Thb  is  a  quare  impedit  brought  by  the 
admmistratrix  of  the  late  prebendary  q£  South  Granibam 
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in  the  catbednd  church  of  SkUsimyf  against  the  three 
Defendants,  to  recover  the  presentation  to  the  rectory 
of  the  parish  church  of  tVelby  in  the  county  and 
diocese  of  Lincoln^  the  advowson  of  wliich  bdcrngs 
to  the  prebend  c(  South  GranUum^  and  which  l>ecanie 
yacant  in  the  lifi^time  of  the  intestate^  the  late  pre^ 
bendary. 

'  Tbe  declaration  states  the  seizin  of  one  WOliam  DoA^ 
weU  of  the  prebend,  to  which  the  advowson  belongs  in 
his  demesne  as  of  fee  in  right  of  the  said  prebend ;  his 
preaentati<Hi  of  a  derk  who  was  admitted,  instituted,  and 
inducted ;  the  death  of  the  prebendary,  and  the  admis- 
sion, institution,  and  induction  of  Bobert  Price  to  the 
prebend ;  the  deatii  of  Prieej  and  the  admissioQ,  insti^ 
tution,  and  induction  of  the  intestate ;  the  death  cf  the 
incumbent,  whereby  it  belonged  to  the  intestate  to  pre- 
sent; the  death  of  tiie  intestate  pending  tiie  vacancy, 
and  adminbtration  granted  to  the  Plaintiff  whereby 
she  is  entitled  to  present,  but  that  the  Defendants 
hinder  her* 

The  Defendant  the  bishqp  pleads  the  usual  plea,  thai 
he  daims  nothing  but  as  ordinary,  and  tiiere  is  judge- 
ment against  him  with  a  stay  of  execution  in  the  usual 
form* 

The  other  Defendants  plead  that  after  the  death  of 
(he  intestate,  and  while  tiie  diureh  continued  vacant^ 
one  cf  dhem  was  duly  admitted,  instituted,  and  inducted, 
to  the  prebend,  whereby  it  belonged  to  him  to  present 
to  the  rectory ;  that  he  accordingly  presented  the  other, 
whose  admittance  has  been  prevented  by  a  writ  of  ne 
odmHtas  directed  to  the  bishop. 

To  this  replication  the  phuntiff  has  demurred  gene« 
rally,  and  the  Defendants  have  joined  in  demurrer. 

The  case  was  first  argued  in  Hilary  term  last,  when 

it  appearing  to  the  Court,  that  a  question  might  be  made» 

whethcTi  under  the  circumstances,  the  crown  was  not 
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.%B95.      ^tUUd  .to  preaeot  taibe  vacant  living,  it  was  directed  thiU 

KEtTNELL     i^^^^'^^'^fibo^d  ^  aligned  a  sacpnd  tim^  and  notice  wa^ 
V.  given  to  the  Attorney-Gjeneral  that  he  might  intervene^ 

Bishop  of  if  be  thought  fit,  for  the  interest  of  the  crown.  The 
C9ffe  was  accordingly  argued  a  second  time  in  the  last 
term,  not  only  by  the  counsel  for  the  re^f^ec^ve  parties 
to  the  record,  but  also  by  my  brother  Bosanquet  on  the 
part  of  the  crown, .  and  now  stands  for  the  judgment  of 
the  Court. 

,  The  material  question  which  it  is  necessary  for  the 
Court  to  decide  ufon  this  record  is,  whether  the  Plaintiff 
has  made  out  her  title  to  present?  fot  if  she  has  not,  it  is 
immaterial,  as  to  this  action,  who  is  entitled,  as  any  deci- 
fiioii  of  die  Court  upon  the  tide  of  any  other  party 
would  not.  be  binding. 

The  question  is  a  new  one,  for  notwithstanding  all  the 
industry  which  has  been  exerted  by  the  several  counsel 
by  whom  die  case  bm  been  argued^  and  by  those  by 
whom  it  is  to  be  decided,  no  case  similajr  to  it.has  been 
found  in  the  books ;  and  although  one  would  tldnk  that 
^e  case  must  have  hiqppened  in  many  instances,  none 
have  been  discovered. 

,  In  support  of  the  affirmative  of  the .  question,  the 
Plaintiff  must  make  out  that  the  right  of  presentation  to 
a  preseQtative  living,  the  patron  of  which  is  intitied  to 
^  advpwson  in  right  of  an.  ecclesiastical  preferm^t, 
and  the  vacancy  in  which  happens  in  the  life*time  of  the 
patron,  is  a  chattel  severed  from  the  inheritance,  and  in 
tbe.event.  of  the  death  of  the  pfttron  before  .the  vacancy 
is.  filled  upt  belongs  to  his  personal  representative  in  the 
same  manner  as  it  would  have  done,  had  he  been  seiaied 
of  the  advowson  in  respect  of  any  temporal  property. 

I  use  the  term  presentative  livings  becfiuse  it  has 
been  decided  in  this  Court  in  the  case  of  Beping^u  v. 
The  Govemors  qf  Tamworth  School^  in  2  Wih*  150,  after 
two  argomeBts,  that. in  the  case  of  a. donative  the  right 
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<iF  donation  descends  ta  the  Mri  iEoid  that  tii6  xeectdtor 
faais  no  title,  which  he  would  have  had. 'had  it- been  a 
presentathre  benefice.  '  '      ' 

I. could  have  much  wished  for  a  fuller  report  of  that 
case  than  is  to  be  found'  in  the  very  short  stated 
nient  of  it  iii  Wilson,  in  which  neither,  the  argu-' 
ment  of  counsel,  nor  the  grounds  of  the  decision  ^tt 
mentioned;  nor  do  I  find  any  other  authority  upori 
the  point* 

I  have  seen  the  declaration,'  whidi'  stated  that  one 
Sebright  was  seized  of  the  advowison  and  donation  of 
the  vicarage,  as  of  fee  and  right,  which  said  vicarage 
hiSd  been  immeniorially  a  donative;  and  a  prescription  iti 
Sebright,  and  all  those  whose  estate,  &c.,  upon  a  vacancy 
to  give  such  vicarage  to  such  person  as  they  should  itnnk 
proper,  to  be  held  during  his  life; 

It  then  d<sduced  the  title  to  the  Plaintiff's  te^tator^ 
shewing  the  vacancy  to  have  happened  in  his  lifedme, 
and  to  have  continued  to,  and  at  his  death,  whereby  it 
belonged  to  Plaintiff  to  present.  I  do  not  find  ivhat 
the  plea  was,  but  whatever  it  was,  the  argument  ap« 
pears  to  have  been  in  arrest  of  judgment* 

It  seems  that  originally  the  ri^t  of  presentation  to 
aU  churches  was  in  die  bishops^  and  perhaps  it  is  not 
easy  to  ascertain  precisely  at  what  period  any  aheratidh 
happened  in  that  respect  It  appeari^  however,  to 
have  taken  place  at  a  very  considerable  time  baclt,'  and* 
the  or^n  of  it  is  thus  accounted  for  by  Lord  Coke. 

**  The  right  of  advowsons,  or  of  prestoting  a  detk  to 
^  the  bishop  as  often  as  a  church  becomes  vacant  was 
^  first  gained  by  such  as  were  founders,  benefiictorsi  or 
^  maintainers  of  the  church,  either  by  reason  c(  tUe 
^  foundation,  as  where  the  ancestor  was  founder  of  the 
**  church ;  or  by  donation,  where  he  endowed  the 
'*  church ;  or  by  reason  of  the  ground,  as  where  he  gave 
**  the  soil  whereupon  the  church  waabdili:^'  I  Iksh  119. 

And 
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And  Gibson  says,  ^<  although  the  nooaination  of  fit 
^*  persons  to  o£Sciate  throughout  the  diocese  was  origin- 
*^  ally  in  the  bishop,  and  no  other^  yet  when  lords  of 
'**  manors  were  ^nlling  to  build  churdies,  and  to  endow 
<<  them  widi  manse  and  glebe  for  die  accommodation 
*<  of  fixed  and  resident  ministers^  the  bidiopsi  on  their 
^  parts  for  the  encouragem^t  of  such  pious  under- 
^  takings,  were  content  to  let  these  lords  have  the 
**  nomination  of  parsons  to  the  churches  so  built  and 
^  endowed  by  them,  with  reservation  to  themselves  of 
**  an  entire  right  to  judge  of  the  fitness  of  the  parscms 
^  so  nominated ;  and  what  was  the  practice^  became 
<<  in  process  of  time  the  law  of  the  church.''  GiSson, 
2nd  Ed.  7-  57. 

The  general  rule  is  admitted,  that  if  one  be  seized  of 
an  advowson  in  fee^  and  the  church  becomes  void,  the 
void  turn  is  a  chattel,  and  if  the  patron  die  before 
he  presents,  the  avoidance  doth  not  go  to  his  heir, 
but  to  his  executor.  And  to  such  an  extent  is  the 
doctrine  of  the  void  turn  being  considered  as  a  chattel  and 
severed  firom  the  inheritance,  carried,  that  it  is  held,  that 
where  a  wife  is  seized  of  the  advowson,  and  the  church 
Imng  void,  dies  without  having  had  issue,  so  that  the 
husband  is  not  tenant  by  the  curtesy,  still  the  husband 
shall  present  to  the  void  turn :  21  H.  6.  6S  b. 
>  And  where  the  husband  is  tenant  by  the  curtesy, 
and  the  church  becomes  void  during  his  life,  and  he 
dies  before  it  is  filled  up,  yet  the  h^ir  shall  not  have 
liie  torn,  but  the  husband's  executors.  And  so  is 
the  law  in  most  cases  where  the  interest  determines 
after  the  church  is  void,  and  before  presentment,  per 
Finch.     S8£.  S.  86.   Bro.  Presentation  al  Egfisej  18. 

81 H.  6.  se. 

Other  authorities  in  which  the  void  turn  is  stated  to 
be  a  diattel,  are,  —  Fitz.  Nai,  B.  54.  n.  *^  If  a  vicarage 
^<  happen  void  and  before  the  parson  presents,  he  is 
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made  a  bishop^  &c. ;  yet  be  shall  present  to  this  vi* 
*'  carage  because  it  is  a  chattel  vested.'*  4  Leon^  109; 
*^  this  interest  is  a  chattely  for  if  the  church  void,  and 
**  before  piceseptment  the  patron  dieth,  his  executors 
<<  shall  have  the  presentation,  for  that  it  was  a  chattel 
*^  vested  in  their  testator.'' 

It  is  said,  there  are  some  exceptions  to  the  general 
rule  of  th^  executor  being  entitled  to  present  One  is, 
where  the  patron  is  also  the  incumbent  As  in  tlie  case 
of  Hall  V.  The  Bishop  of  Winton^  S  Leo.  47*f  where  the 
9ame  person  being  parson  of  the  church  and  seized  in 
fee  of  the  advowson,  although  it  was  objected  that 
the  advowson  did  not  descend  to  the  heir  until  after  the 
death  of  the  ancestor,  and  by  the  death  of  the  ancestor 
the  dinrch  was  void,  and  the  avoidance,  by  that,  severed 
and  vested  in  the  executor,  the  Court  on  the  first' 
^gament  held  and  adjudged  that  the  heir  should  have 
it ;  **  for  all  is  done  in  an  instant ;  the  descent  to  the  heir 
^*  and  the  &lling  of  the  avoidance  to  the  executor ;  and 
^<  where  two  titles  accrue  in  the  same  instant,  the  elder 
<<  shall  be  preferred ;  as  in  the  case  of  joint  tenaaqr 
<^  where  one  devises  his  part,  the  title  of  the  devisee 
'<  and  of  the  survivor  happen  in  the  same  instant,  and 
<*  the  title  of  the  survivor  being  the  elder,  shall  be 
**  preferred." 

Another  is,  where  the  patron  is  a  bishop  and  entitled 
to  the  living  in  right  of  his  see.  There  if  the  bbhop 
dies  after  the  vacancy  and  before  it  is  filled  up,  the  king 
and  not  the  executors  shall  present  And  this  is  urged 
by  the  counsel  for  the  Defendant,  if  not  as  an  authoiity 
Ui  favour  of  the  new  prebendary,  yet  against  the  right 
of  the  Plaintiff,  which  will  equally  answer  their  pui^xM 
in  this  action.  Various  reasons  are  asdgned  in  the 
books  for  this.  In  Co.  Ut.  388  a.  it  is  said,  <<  that  if 
^  a  ^^urch  become  void  in  the  life  of  a  bishop^  and 
**  so  remain  until  after  his  decease^    the  king  shall 
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^*  present  thereto  and  not  the  executors,  for  nothfaig 
*^  can  be  taken  for  the  presentment,  and  therefore  it  is 
**  not  assets." 

This,  however,  cannot  be  the  reason,  for  if  it  were^  it 
Would  apply  to  every  case,  even  the  admitted  one  of  a 
lay  patron,  in  which,  therefore,  it  might  be  said,  the 
executor  is  not  entided  to  the  presentation :  for  nothing 
can  be  taken  for  it,  consequendy,  it  is  worth  nothing  t 
and  therefore  no  assets*  The  dicta  respecting  value 
are,  however,  contradictory;  Hob.  804*  Advowson  may 
be  yielded  in  value  upon  a  voucher,  and  may  be  assets 
in  the  hands  of  an  executor.  In  39  H.  6.  the  king 
granted  the  monks  should  have  all  their  possessions  of 
the  abbey  in  the  vacation  for  their  sustentadon:  ruled, 
that  they  should  not  have  the  advowsons,  because  no 
sus'tentation  arose  out  of  them. 

It  has  also  been  argued,  that  the  presentation  is  a 
spiritual  trust,  and  consequently  on  the  vacancy  of  the 
see  vested  in  the  king  as  the  supreme  patron  and  head  of 
the  church.  If  this  were  so,  would  not  the  guardian  of 
the  spiritualties  of  the  vacant  see  be  the  proper  persoii 
to  pr^ent,  or  if  the  see  should  be  filled  up  before  the 
presentation,  would  not  the  new  bishop  be  entided  td 
it?  But  on  the  contrary,  the  authorities  shew  that  i(  is 
considered  as  part  of  the  temporalties ;  that  the  king^ 
takes  it  as  such ;  that  it  passes  to  a  third  person  by  a 
grant  of  the  temporalties ;  and  that,  although  the 
church  remains  void,  not  only  until  after  consecration 
of  the  new  bbhop,  but  after  the  restitution  of  the  tempor«^ 
alties  of  the  see,  the  vacancy  is  still  to  be  supplied 
by  the  king  or  his  grantee,  and  not  by  the  new  bishop. 
Surely  nothing  can  be  more  conclusive  to  shew  it  to 
be  a  temporal  chattel,  and  completely  severed  from*  the 
advowson.  There  is  a  passage  in  Watson^  chap*  9*  p.  48., 
in  the  edition  of  1701,  which  shews' very  clearly  the 
rights  of  thexrown  on  this  subjects 
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It  is  thus :  **  But  in  the  case  of  a  bishop,  the  void 
^*  turn  of  a  church,  of  the  advowson  whereof  he  is  seized 
**  in  r^ht  of  his  bishopric,  by  his  death  doth  not  go  to 
^'his  executor.      But  when  the.  temporalties  of  the 
bi^opric  are  seized  into  the  king's  hand,  the  king 
doth  not  only  present  such  benefices  as  became  md 
«<  during  the  seizure,  {ISEiLS.  5a.,  29a.,  SOa.   2^Ed.3, 
^^  26.     BE. 2.  Fitz.  quare  Impedit^  165. 19.  E%  quare 
**  Impediif  178^)  and  as  were  void  after  jthe  death  of  the 
^'bishop  and  befi3re  the  seizure,  (12 £.3.  Fiiz.  quare 
^<  £npeditf  56,^  but  also  of  all  such  as  were  void  when 
«<the  bi^op  died;   {50Ed.S.    9H.6.  166.    admitt; 
«  2*  Ed.  3.  26.  Lib.  Pari.  21  Ed.  I.   Prior  de  Bemumd' 
<«  se/s  eascy  24  Ed.  3.  30.   1  Inst.  90.  388  e. ;)  yea,  and 
'^^  to.such  to  which  the  bishop  had  at  tmy  time  presented 
^  or  collated,  if  his  clerks  had  not  taken  as  well  in- 
'^  ductioii  as  institntion,  or  x:ollation  before  the  bishop's 
^^  death,  because  nothing  but  induction  fills  the  church 
^'  as  against  the  king ;  (Uber  Parliamentorum^  21  Ed.  1. 
**  ThePriorqfBermondsei/scase^2^Ed.S.S(l  llH.4f.9e. 
^  Fkz.  Nat.  br.  34  *.  S6  k.  38  Ed.  3.  3.  &  4.  Hob.  208. ;) 
^'onuch  more  to  such   to  which  the  bishop  had  only 
^<  presented,  and  to  which  his  clerk  was  not  instituted; 
^^  (44  Ed.  3.  33. ;)  and  if  the  bishop  doth  die  the  same 
^^  day  after  induction,  the  king  is  not  barred;  yea,  and 
^  whether  the  king  doth  of  grace  grant  the  temporalties 
^^  before  ^x>nsecration,  or  livery  of  them  be  sued  out  of 
^^  the  king's  hands  by  the  successor,  the  king,  though  he 
^'  hath  not  then  presented,  to  such  benefice,  the  right  of 
'^'  presenting  to  which  came  to  him  by  reason  thereof 
^' may  at  any  time  afterwards  present  to  the.  same: 
"  (18  JBi  3. 1  e.  24  Ed.  3.  26  J.)" 

PUz.  Nat.  brev.  33  n.    ^*  But  if  the  king  have  his  ad* 
'*  vowson  by  reason  of  the  temporalties  of  a  bishop^  and 
during  the  avoidance  the  king  restore  the  temporalties 
Vol.  IlL  R  "to 
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^  to  the  bishop,  yet  he  shall  present  to  the  ndwomoo, 
*  and  not  the  bishop,  Ibr  this  avoidanca'' 

jK/r.  Nat  hreo.  SS  n.  **  if  the  kfaig  grant  vnto  ^li 
^  abbot  and  his  successors^  that  the  monks  shatt  haire  the 
^  (emporalties  during  the  Tacation,  now  if  the  adirowson 
^  happen  U>  Toid  during  the  vacation,  the  monks  diall 
M  present  the  same :"  (30J&f.S.    MEd.^.&l.) 

2  BoU*  Mr.  945.  ^*  If  the  king  has  an  advowsoa  by 
^  reason  of  a  wardship,  and  he  grants  to  another  ditriilg 
^  the  minority  of  the  ward,  and  after  the  ehurch  beeomte 
**  Toid,  and  continues  so  until  the  ward  attains  his  fiill 
**  age,  whereby  the  interest  of  the  grantee  deleminesy 
*'  yet  the  grantee  shall  have  the  presentation^  and  not 
<<  the  lung  :r  {Contra  29  Ed.  S.  8  b.   Admit  per  Lnte.) 

In  Co.LU.  17*  it  is  said,  on  the  other  hand,  that 
guardian  in  socage  shall  not  present  to  an  advowson^ 
because  he  can  take  nothing  for  it ;  and  by  consequence 
he  cannot  account  for  it;  and  by  the  law  he  can  meddle 
with  ttodiing  that^he  cannot  account  for. 

In  the  case  of  TTie  Dean  and  Chapter  qf  Hereford  r. 
ihe  Bishop  of  Hereford  and  BaUardy  Cro.  Etix.  440«9  the 
Court  held  the  next  avoidance  of  a  church  not  to  be  a 
thing  whereof  piiofit  could  be  made,  nor  any  rent  re« 
served. 

It  is  difficult  to  reconcile  this  doctrine  of  advowsons 
and  grants  of  next  avoidances  not  being  wcMth  any 
thing,  with  the  practice  of  the  present  day ;  for  it  is  quite 
clear  that  not  only  at  this  day,  but  for  a  considerable 
period,  advowsons  and  grants  of  next  presentadons  are^ 
and  have  been  matters  of  merchandise  x  as»  indeed.  Bi- 
shop CHbson  admits  to  be  the  case,  though  he  eoaiplains 
very  much  of  it,  as  contrary,  not  only  to  the  nature  bf 
advowsons,  whjch  are,  he  says,  merely  a  trust  vested  in 
the  bands  of  patrons,  by  consent  of  the  bishop,  for  the 
good  of  the  church  and  religion ;  but  also  to  the  express 
letter  of  the  canon  law ;  the  rule  of  which  is  Aat  the 

right 
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•igbt  oi  poUooage  being  anneHed  to  die  qpiritualtiyy       1890. 
ctauDot  be  bought  or  sold.  V^^l^ 

At  what  period  advowsons  and  next  presenlaticmB  «• 

t)qpttn  to  be  considered  saleable,  it  is  not  easy  to  asoer-  ^^^^  ^ 
4ittBt  but  it  aeeins  Aat  presentations  were  considered 
Talodbk  in  the  time  of  Ed,  1^  fiar  in  the  18th  year  of 
bis  rtiffk  damages  ue  giren  in  qmare  impede  to  the 
Amount  of  two  years,  or  a  hdf  yearns  valae  of  the 
church,  aooHrding  to  the  length  of  time  of  ihe  disturb- 
ance, and  to  die  circumstance  of  the  patron  having 
hereby  lost  his  presentation  for  that  time  or  not.  And 
b^ore  the  l^Arm.  the  practice  of  selling  them  was 
quite  common,  insomuch  that  it  was  thought  necessary 
to  restrain  it  by  act  of  parliament,  not  generally,  bat 
only  in  die  case  of  the  ckrgy  purchasing  for  their  own 
tenefit  Dr.  Bum  says,  ^'  This  act  being  only  restrictive 
*'  npoq  clergymen,  all  Qtber  persons  continue  to  pur- 
'*  chaae  next  avoidances  as  they  did  before,  and  present 
^<  thereto  as  they  thmk  proper/'  Another  observation  • 
is,  that  the  act  only  attaches  tf  the  purchaser  is  himself 
|)re9ented. 

It  is  said  that  in  case  of  a  lay  patronage,  the  diurch 
IS  secure  from  an  improper  person  beuig  presented,  by 
the  bishop's  right  to  refuse  the  party  presented. 

The  same  protection  is  afforded  in  this  case;  the  ad« 
ministratrtx  here  only  claims  to  present.  The  Bishop 
of  Lincoln  is  to  judge  of  the  fitness  of  the  person  pre- 
sented. So  it  is  in  all  cases  of  ecclesiastical  patronage, 
except  in  die  case  of  a  bishop  collating  to  preferment 
within  his  own  diocese.  It  b  so  with  the  options  of 
an  at«hbish<q> :  with  respect  to  which,  it  is  to  be  ob- 
served, that  they  are  to  ail  purposes  considered  as 
diatteb,  and  his  personal  property.  He  may  devise 
them  by  his  will;  and  if  he  does  not  devise  them,  they 
pins  to  his  iBxectttor  or  administrator.  They  are  not 
ooosidered  as  belonging  to  the  see^  and  seiaaUe  by  the 
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/king,  amongst  the  other  temporalties  belonging  to  it* 
The  case  of  options,  also,  is  an  answer  to  a  distincdoa 
which  has  been  attempted  to  be  made  between  eccle- 

-siastical  and  lay  patronage,  that  the  former  is  never  sold 

;or  even  granted  away,  or  disposed  of,  until  the  avoid- 
ance actually  happens.  For  the  subject  of  the  option  is 
granted  the  very  instant  of  the  bishop's  appointment  to 
the  see;  and  although  it  is  not  to  be  supposed  that  the 
archbishop  "would  make  it  an  object  of  sale,  yet  if  it 

.should  happen  that  he  should  die  intestate,  and  a 
creditor  take  out  administration,  what  is  there  to  re- 

.  strain  the  administrator  from  selling  the  options  before 
the  vacancies  happen ;  or,  indeed,  in  a  common  c<ise,  to 
prevent  a  residuary  l^atee,  or  one  of  the  next  of  kin, 
from  calling  upon  the  executor  or  administrator  to  do 
so?    This   inconvenience  cannot  arise  here,    for  the 

-vacancy  having  happened,  the  void  term  cannot  be  sold. 

I  mention  the  case  of  options  to  shew  that  amongst 

the  highest  dignitaries  of  the  church,  there  does  not 

appear  to  be  any  apprehension  of  danger  in  permitting 

a  presentation  to  fall  into  the  hands  of  an  executor*     I 

■  do  not  mention  it  as  a  case  which  has  hitherto  received 

'  any  express  judicial  sanction.  It  is  certainly  not  con- 
formable to  the  ancient  custom,  as  set  out  in  the  grant 

*  of  an  option,  in  the  Appendix  to  2  Gibsonj  13^9,  where 
« it  is  stated  to  have  been  the  ancient  and  immemorial  usage 
'  for  the  archbishop  to  name  a  fit  clerk,  for  whom  the  new 
,  bishop  was  to  provide  quamprimumfacuUas  se  obtulerU^"^ 

as  soon  as  he  could, — and  to  assign  him  a  pension  in  the 
.  meantime. 

Cranmet*  appears  to  have  been  the  first  who  adopted 

•  the  present  course.  That  the  law  has  no  f^ppVeliension 
'  of  any  danger  from  the  presentation' 'Falling  into  the 

hands  of  an  executor,  is  clear  from  the  daily  s^yiction  it 

gives  to  the  grants  of  next  presentation, — >in  all  which,  if 

•-  the  grantee  dies  before  the  church  avoids,  the  pres^^ 

ation 
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atioB  falls  to  the  executor  or  administrator^  — -  and  by  the 
allowing  an  executor  or  administrator  to  maintain  a 
^ttare  impedit  in  bis  own  name. 

.  In  one  of  the.  cases  I  have  met  witb,  tbe  name  of 
\i^bich  I  do  not  remember,  if  my  recollection  is  accurate, 
a  question  was'made  whether  the  executor  could  com-- 
plain  of;  the  disturbance  in  the  testator's  time  as  well  l^> 
bis  own,  which  was  determined  in  the  affirmative.  • 

I  am  not  aware  of  any  instance,  in  modern  times  at. 
least,  of  any  ecclesiastical  patron  having  sold  the  niext 
pr^entation  of  any  living  to  which  he  was  entitled  ii> 
respect  of  his  ecclesiastical  preferment.  In  addition  to. 
tbe  improbability  of  their  doing  so,  the  uncertainty^  of. 
the  grant's  taking  effect  by  the  vacancy  happening  in  the, 
life-time  of  the  grantor,  would,  of  course,  render  it  not 
frequent.  Bat  were  it  to  be  done,  and  the  avoidance 
happen  in  his  life-time,  I  am  not  aware  of  any  authority 
which  has  said  he  would  not  be  bound  by  his  own  grant,; 
although  he  cannot  bind  his  successor.  On  the  contrary 
it  is  stated,  {Watson  page 53,)  that  the  grant  by  a  bishop 
of  the  advowson  of  an  archdei|conry  for  twenty-one  years, 
though  void  a^inst  his  successors,  and  the  king,  is  good, 
against  bimself,  so  that  he  c&nnot  void  it  during  the 
time:  he  continues' bishop;  so  also  grants  by  deans  and 
chapters  become  void  when  the  dean  dies,  but  bind  both 
dean,  and  chapter  during  the  life  of  the  dean.  For  this 
he  dtes  3  Co.  60.     Bkhman  v.  Garths  2  Cro.  1 73.  * 

That  such  grants  have  been  made  in  earlier  times,  ap- 
pears from  many  precedents  to  be  found  in  the  book  of 
entries.  J 

Vet.  Ira.  110.  The  King  v.  The  Abbott  of  .  and 
tLnoiher.  The  declaration  states  the  seizin  of  a  former 
abbot  of  the  vicarage  of  the  church  of  iiT.,  who  presented 
T. :  the  death  of  that  abbot,  and  the  election  of  a  suc^ 
cessor:  the  abbot  and  convent  granted  the  next  pre^ 
sentation  to  T.  B.     A  writ  against   T.  B»y  who  wa3 
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lAUL       outlawed*    The  death  of  the  ineumbeBt  during  the  oo^ 
lawfy,  whereby  it  belonged  to  the  kmg  tx>  present. 
Wincb.   825.     Stanhope  t.  Bishop  rf  Ijonixm^  WS* 
dUifp  ef     liam$  and  AndenoHy  reported  in  Hob.  957*    The  de* 
X4BC0fiirir     cim^gijoii  states^  that  the  prior  <^  Tketfbrd  was  miecl 

of  the  moiety  of  the  advowson  of  the  ehurclk  otSSpping-* 
dt^  and  ode  IKr  John  Denham  of  the  other  moiety,  to 
present  by  turns :  that  the  church  being  fott  of  one 
Brirdyi  the  prior,  with  consent,  &c.,  did  grant  the  nest 
ttToidance  unto  Bryan  Higden ;  the  dissolution  of  nio-« 
nasieries,  ftc*,  and  grant  of  priory  and  the  moiety  of  thef 
advowson  by  Hen.  8.  to  Sir  Michael  Stanhope  and  wife^ 
and  heirs  male  of  his  body  i  the  death  of  the  incumbent^ 
fflid  presentation  by  grantee  of  next  avoidanee:f  npon 
Ae  death  of  the  second  incumbent^  the  party  claiming 
under  Denham  presented,  and  upon  the  next  raeattcy 
Plaintiff,  as  heir  male  of  Sir  Jf.  Stanhope^  presented^ 
and  Defendants  disturbed 

Co.  Bnt*  507.  Webster  t.  Archbishop  ef  York  and 
Woodrqffe.  Archbishop  seized  of  prebend  qfiSiffVifigA»r 
iQ  eotbedral  church  of  St  Peter^  cdilated  Boxal  i  arcb« 
bbhop  deprived :  temporalties  came  to  the  queen :  in- 
cumbent deprived  s  queen  presented  Atkinson  i  Young 
became  archbishop,  and  in  First  Mary  granted  Xxp 
George  Webster  and  John  his  son,  the  first  and  next 
presentation  to  the  prebend :  confirmed  by  dean  and 
chapter  i  death  of  Atkinson  i  belongs  to  Plaintiff  to 
present:  imparlance. 

Co.  Ent.  508.  HiU  v.  Bishop  of  London  cmd  othent* 
Prior  of  ShenCf  seized  and  presented  s  29  H.  8.,  granted 
next  presentation  to  Arthur^ 

BastaU  B22,  Bishop  of  Bath  and  Wetts  seised  of 
prebend :  collated  t  bishop  granted  next  preaentation  t6 
Plaintiff:  bishop  pleads  he  does  not  hinder;  and  be* 
eaute  he  does  not  deny  the  gran^  jud^ent,  with  stay 
•f  execution.     Venire  to  try  issue. 

2  Broom 
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S  A««m  SSS^    Adamson  r.  Bishop  €f  Litwdm  and 
fMerx    Prior  seked :  presented :  grant  of  nextpreseot- 
«tioo:  vacancy:  grantee  presented ^  grant  of  next  pre- 
sentation: assigned  overt  grdnt  of  secxMid  presentation 
to  aaothert  lease  for  ninety-nine  years :  vacancy :  assig- 
nee presented:  vacancy:  second  grantee  presented:  deadi 
of  lessee:  vacancy:  executor  presented:  death  of  cxe- 
enter :  liia  widow,  being  his  executrix,  married :  vacancy: 
husband  presented :  wife  assigned :  assignee  granted  next 
pDesentatiiNs  to  Plamtiff :  vacancy :  Defendant  hinders  e 
bishop  denurs :  clerk  pleads  much  at  length  and  traverse* 
tiie  vacancy  at  afl^ed:  deHinrrer  to  that  plea. 
.  (keriah  v.  Syddal.  Co.  EtU.  122.  Debt  on  lease*   Hmiy 
S^ddalj  prebendary  cf  the  prebend  of  Terwg^  in  o^ 
Ihedral  duireh  of  Lid^iddf  demised  to  Henry  Sjyddid  all 
the  prebend,  with  lands,  except  doruUiane  vietxria  §^d 
T^mc  nominatione  et  presentatiane  vicarUt  dortdi^-m 
ctdhedtalii  confirmed  by  bishop  and  dean  and  chapter: 
acdon  by  successor  for  rent-     Plea,  assignment. 

Winch*  S5S.  Bgng  v.  Bishop  of  LdncdH*  Cemmm 
prebendary  of  Gran^m^  seised  of  the  advewson  of 
D.  presented  Bally  ^  Connam  diedt  SiiU  made  pre^ 
bendary:  6th  Jufy^  Jaa  1.,  grant  of  next  presentation 
to  CoUoni  assignment  to  Plaintiff:  death  of  Batty: 
Defendants  hindered  Plauiti£  Plea;  before  OmiMmi, 
Jkcod  Proetotj  prebendary:  presented  Whitehead^  and 
granfeed  next  presentation  to  Pomdt  mid  Blacher  t  con- 
firmed by  bishop,  and  dean  and  chapter  c  death  of 
Bmodi:  Biachir  died^  leaving  his  son  executor  t  as- 
agnnieat  by  executor  to  Richard  Hakeyi  death  of 
Proctor  i  Connam,  prebendi^t  death  of  WhiUiheadt 
€kmnum  presaited  BaUg :  Richard  Habey  died  s  Jhhn^ 
his  executor :  death  of  BaUy ;  John  Htdsey  presented 
PrimM.    Demurrer. 

These  6ases  shew  clearly  the  &ct  tluit  such  grants 
have  been  made  by  bishops^  abbots^  priors,  and  pre* 
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1826«  bendaiieS)  fdthough  there  does  not  appear  to  have  bcM 
any  express  decisions  upon  them ;  yet,  as  said  by  ^sft^ 
hurst  J.  in  2  Term  Reports^  6S6j  forms  of  legal  pro^ 
ceedings  are  eridenee  of  what  the  law  is* 

But  the  case  of  London  r.  Southwell,  (reported  in* 
Hob*  304.,  and  the  pleadings  of  which  are  in  Windfs 
Entries,  8 10;,)  where  the  prebendary  of  Narmantonj  who 
in  right  of  his  prebend,  was  seised  of  the  advowscm  of 
a  vicarage,  demised  divers  parts  of  the  prebend  widi  all 
commodities^  emoluments,  profits,  and  advantages  with 
the  appurtenances  to  the  said  prebend  appertaining,  or 
in  any  manner  belonging,  was  discussed,  and  the  CourC 
decided  that  the  advowson  did  not  pass  by  the  lease. 
Why  ?  not  because  the  grant  of  the  advowson  by  a  spi«^ 
ritual,  person  was  illegal,  but  because  the  words  were  not 
suflkient  to  pass  it  The  Court  said  the  words  are 
four,  commodities,  emoluments,  profits,  and  advantages 
to  the  prebend  belonging,  all  which  four  words  are  of 
one  sense  and  nature,  implying  things  gainful,  which 
is  contrary  to  the  nature  of  an  advowson  regularly.  Yet 
on  advowson  may  be  yielded  in  value  upon  a  voucher^ 
and  may  be  assets  in  the  hands  of  an  executor. 

Surely  if  the  grant  of  an  advowson  by  a  spiritual 
person  had  been  wholly  void,  that  would  have  been  a' 
shorter  mode  of  deciding  the  case.  The  exception  in 
the  case  of  Overton  v.  Syddall,  which  is  referred  to  in 
some  of  the  cases,  may  afford  an  inference  that  but  fop 
the  exception  it  would  have  passed. 

In  the  case  cited  from  the  old  book  of  entries,  it  appears 
the  king  claimed  the  presentation  on  account  of  the  out* 
lawry  of  the  grantee.  There  is  another  case  of  a  similar 
nature^  but  stronger,  inasmuch  as  it  shews  the  next  pre- 
sentation  to  be  so  mnch  a  chattel,  as  to  pass  under  a 
grant  of  the  goods  and  chattels  of  felons,  persons  ou(>- 
^  lawed,  &c.     The  case  is  Holland  v.  The  Bishop  of  Chi-- 

« 

Chester,  Shelly  and  Gibson:  reported  in  Hob.  S02.,  and 
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the  pleadings  in  Winch  692.  Edward  4.  granted  to  M&oh 
bray,  Duke  of  Norfolk^  the  goods  and  chattels  of  felons 
outlawed,  &c.  in  the  Rape  of  Bramber :  title  brought 
down  to  the  Plaintiff:  Sir  John  Shelly  seised  of  the 
advowson,  grants  next  avoidance  to  Thomas  Shirley^ 
who  was  outlawed  for  debt;  church  void»  and  so  belongs 
to  Plaintiff  to  present. 

The  case  turned  upon  the  question,  whether  the 
goods  and  chattels  of  persons  outlawed  for  any  thing 
excqpt  fciHony,  passed :  the  Court  held  that  they  did. 

It  has  been  already  admitted,  that  if  the  right  of  pre-- 
sentation  on  this  occasion  is  not  in  the  Plaintiff,  it  is  not 
material  what  other  person  has  the  right;  but  in  de- 
'termining  whether  the  Plaintiff  is  entitled,  it  may  be  of 
use  to  endeavour  to  ascertain  if  there  be  any  other  per- 
son to  whom  the  Court  can  see  clearly  that  the  right  of 
presentation  belongs. 

At  present  the  claims  of  two  persons  only  have  been 
put  forward,  viz.  of  the  new  prebendary  and  the  king. 
In  favour  of  the  first  of  these,  I  can  find  no  authority 
either  direct  or  by  analogy.  If  the  void  turn  is  a  chat- 
tel, the  authorities  are  clear  that  the  successor  of  a 
sole  corporation  cannot  take  a  chattel  by  succession. 
And  it  is  as  a  sole  corpoitetion  only,  that  the  prebendary 
appears  upon  this  record. 

The  claim  of  the  latter  I  have  already  stated  to  be  in 
my  judgment  insupportable. 

But  supposing  the  Plaintiff  not  to  have  the  rights  it 
may,  perhaps,  be  contended  that  the  patron  of  the  pre^ 
bend  is  entitled ;  and  there  is  an  authority  which,  if 
r%fatly  stated  in  RolUfs  Abridgment^  might  have  afforded 
some  colour  for  such  a  claim.  In  2  Roll.  Ab.  546.  it 
is  said,  if  the  parson  ought  to  present  to  a  vicarage, 
yet  if  the  vicarage  became  void  during  the  vacancy 
of  the  parsonage,  the  patron  of  the  parsonage  shall 
present    But  upon  referring  to  the  authority  cited  in 
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lj|t4«.  Bolk^  AL 1 9  jB*  £•  qmre  impediU  1 78.,  it  appears  tha  daim 
by  the  erowQ  is  on  the  ground  of  this  vacancy  happen- 
i|ig  daring  the  seizure  of  the  temporalties  of  the  priory# 
la  the, present  cas^  indeed,  if  such  claim  were  valid,  we 
should  probaUy  have  beard  it  made  by  the  learned 
counsel  who  argued  for  the  crown;  fw  in  the  event 
which  has  happened  since  the  church  has  been  vacantf 
the  Crown  might  set  up  another  title,  as  part  of  the  tem- 
poralties of  the  Bish<^  of  SaUsbufj^  who^  acoording  to 
the  general  law  in  3  BejL  75.  is  patron  of  the  prebend* 
though  to  that  I  believe  there  are  some  excq>tionSk 

Another  daimant  may,  by  possibility,  be  found  in  the 
person  of  the  first  Defendant  upon  the  reoord;  the 
Bishop  of  Lincoln ;  who,  although  upon  this  oc^ion, 
he  has  claimed  as  ordinary  only,  which  he  may  have 
done,  considering  the  Plaintiff  entitled,  may,  if  the 
Plaintiff's  claim  is  overruled,  contend  that  utider  the 
circumstances  the  presentation  in  this  insUmce  ought 
to  revert  to  its  original  channel,  and  be  made  by  tbe 
bishop  of  the  diocese;  or,  to  use  the  proper  ecclesiastical 
phrase,  he  ought  to  be  collated  to  it 

Are  we  prepared  tx>  decide  in  &vour  of  any  of  these 
claims?  Upon  the  wholes  therefone,  there  being  no 
authority  to  take  tliis  case  out  of  the  general  practice 
tvith  respect  to  presentative  livings ;  and  it  appearing  that, 
in  &ct>  grants  of  next  presentations  of  ecclesiastical  pa« 
tronage^  have  been  made  and  acted  upon  by  die  executors 
of  the  grantsees,  1  think  the  safest  course  is  to  decide 
tooordiog  to  that  practice ;  and,  therefore,  upon  the  best 
judgment  I  can  form  upon  this  record,  I  am  of  opinion 
that  the  administratrix  of  the  deceased  piebendaiy  ^ 
entitled  to  present  and,  consequently,  that  there  must 
be  judgment  for  the  Plaintiff. 

I  very  nacerely  lament  that  I  feel  myself  compelled 
to  come  to  this  opinion,  not  only  becaose  I  have' the 
misfortune  to  differ  from  the  rest  of  the  Court,  in  wkaA 

case 
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Mie  my  opimoa  is  always  to  be  distrusted,  but  ako  be-       18ti« 

au»e  advarting  to  the  original:  institution  of  prabcndal 

charches  whidi  is  treated  of  at  some  length  in  1  Ant's 

£tr»  Lam^  title  Apprcpriation^  it  is  not  impossible^  but     l^bap  4£ 

that  upon  looking  to  the  original  foundatioil  of  tbo 

caiiiednil  church  of  Satisbury^  which  as  matter  of  history 

may  be  stated  to  have  been  before  the  tioM  of  legal 

memory,  and  the  various  statutes  made  fW>m  time  to 

time  by  die  members  of  this  cathedral,  matter  may  be 

found  which  might  have  Warranted  a  different  judgment 

from  that  which  upon  the  present  frame  of  the  record  I 

havfe  Mt  myself  called  upon  to  pronounce. 

BultRGfUOH  J.  It  frequently  ha[^ns  Aat  different 
persons  come  to  different  conclusions  from  the  same 
premises ;  this  is  the  case  with  me  in  drawing  a  different 
conclusion  from  that  of  my  Brother  Oaselee.  I  am  of 
opinion  that  judgment  must  be  given  for  the  Defendants, 
Tkomas  Henry  Mirekouse  and  WiUiam  Squire  Mire^ 
house. 

I  ground  myself  on  the  allegations  in  the  declaration, 
that  the  late  prebendary^  in  his  life-time  and  at  hb  death. 
Was  seised  of  the  prebend  or  canonry  founded  in  the 
tathednd  church  oT  Sarumj  with  its  appurtenances,  to 
which  the  advowson  of  the  rectory  in  question  is  annexed, 
in  his  demesne,  as  of  fee  and  right,  m  rigki  of  ike  said 
prehend  or  canonry.  These  are  the  premises  on  which 
{ground  my  opinion^ 

These  allegations  stand  admitted  on  the  record.  Thb 
naturally  leads  to  an  investigation  of  the  character,  in 
law,  of  the  prebendary  or  canon ;  of  the  nature  of  his 
prebend,  or  in  other  words,  of  his  right  as  prebendary 
or  canon ;  and  of  what  must  be  taken  to  be  meant  by  die 
seisin  m  his  demesne  as  of  fee^  in  right  of  his  prebend 
or  canonry. 

By 
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By  oar  known  law  a  prebendary  or  canon  is  an  ecele^ 
siastical  sole  corporation :  as  such,  be  can  have  no  beiry 
he  can  have  no  personal  representative:  as(  such  hi» 
prebendal  rights  or  property  cannot  go,  either  to  his 
natural  heir  or  his  personal  representative*  •  Where 
must  those  things  go?  to  his  successor.  In  their  cor- 
porate capacities,  in  estimation  of  law,  the  predecessor 
and  successor,  being  one,  it  is  a  continuance  of  the  same 
corporate  body.  This  is  more  visible  in  an  aggregate 
corporation  :  when  one  of  the  body  dies  the  body  cor- 
porate remains.  A  prebendary  or  canon  is  a  corporator* 
in  two  respects :  in  one  respect^  as  member  of  the  cor^ 
poration  of  dean  and  canons.  He  is  one  of  chapter, 
having  sedem  in  eccle^id  et  vocem  in  capittdo:  he  U  a 
corporator  sole,  as  prebendary.  In  every  relation  in 
which  he  stands  to  the  church  he  is  a  corporator. 

That  I  might  thoroughly  understand  the  question  we 
have  to  decide,  I  have  looked  into  the  origin  6f  the 
rights  of  this  particular  prebend  or  canonry.  Before 
the  removal  of  the  church  of  Salidmn/  to  the  place 
where  it  now  stands,  Osmond^  Bishop  of  Salisbury^  ne- 
phew of  fflUiam  the  Conqueror,  by  his  charter,  granted 
to  the  church  of  Salisbury^  for  ever  (amongst  other 
things)  the  church  oiGrarUhamj  with  the  tithes  and  other 
things  there  adjoining. 

Whilst  in  this  state^  the  church  oi  Salisbury^  and  that 
church  only,  could  have  the  duties  of  the  church  of 
Grantham  under  its  care.  A  copy  of  this  charter  is  to 
be  found  in  the  evidence  book  at  the  church  ofSalidmryy 
in  the  registry  of  that  church,  and  in  3  Dugdale  Motu 
AngL  371. 

It  must  have  been  the  intention  of  the  founder  that 
this  property  should  be  in  the  disposition  of  the  church 
only. 

In  process  of  time  the  property  so  given  by  Osmona 

was 
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was   appropriated   in  different  ways.     New  prebends 

were  founded  in  the  church,  and  this  and  other  pro- 

'perty  apportioned  to  them  and  other  members  of  the 

•church.     Whether  to  the  bishop,  to  the  dean,  to  the 

•dean  and  chapter,  or  to  the  prebendaries  or  canons,  is 

-wholly  immaterial;  they  were  all  <H>rporations  of  dif- 

erent  descriptions,  and  could  only  take  and  hold  in 

their  corporate  capacities.    These  corporate  capiicities 

« excluded  the  idea  of  any  of  the  rights  going  otherwise 

than  in  succession. 

'  Therefore  I  presume  it  is,  that  we  fipd  no  instance 
of  an  heir  or  personal  representative  of  a  sole  corpor- 
ation presenting  or  claiming  to  present  to  any  church, 
to  which  the  right  of  presentation  had  vested  in  the 
corporate  character. 

If  one  adverts  to  a  lay  advowson  in  fee,  appendant  or 
in  gross,  a  manifest  distinction  is  to  be  perceived ;  the 
party  claiming  a  right  to  present  would  allege  a  seisin 
in  demesne  as  of  fee,  or  in  gross  as  of  fee  and  right. 

What  is  the  legal  explanation  of  the  word  fee  in 
such  cases  ?  It  is  to  him  and  his  heirs.  The  propeHy 
is  in  him  in  his  natural  character ;  the  party  seised  of 
it  may  dispose  of  it  as  he  pleases ;  if  he  dies  without 
doing  so  it  goes  to  his  heir.  If  a  vacancy  happens  in 
the  ahcestor's  time,  and  he  dies  without  disposing  of  it, 
it  is  ^oUy  immaterial,  in  my  mode  of  considering  the 
question,  whether  it  belongs  to  the  heir,  or  to  the 
executor  or  administrator  to  present 

There  is  no  qualification  of  the. seisin   in  such 
case*  ... 

But  the  prebendary  of  the  prebend  of  Grantham  (as 
appears  in  the  declaration)  is  seised  in  his  demesne  aa 
of  fee,  in  right  of  his  prebend  or  canonry.  It  is  said, 
<<  in  his  demesne  as  of  foe.'/  By  this  it  cannot  be  in- 
tended to  mean  a  seisin  to  him  and  his  heirs ;  the  heir 

..can 
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Qtn  in  no  case  hare  it;  it  mast  mein  to  lum  and  Mr 

Then  being  so  plain  a  distinction  between  the  ease 
SUfl^ef  of  an  ondinaiy  lay  patron  seised  of  a  lay  advowsoni  and 
km^HiT*  ^  prebendafy  aeised  in  his  coqwrate  cecity  in  rigbt  of 
hia  pcebend,  it  appears  tbat  no  case  <^  a  lay  patron* 
age  applies  to  the  subjjeet  in  question ;  soch  a  case  can 
only  iyply  by  way  of  analogy;  on  examkiation  it  is 
dear  the  analogy  does  not  hold,  and^  therefi)i«)  it  baa 
no  application  to  this  subject. 

By  looking  to  the  fountain  head^  to  the  original  grant 
to  the  church  of  Sanaa,  and  then  tracing  the  creation 
of  the  prebendary  with  the  prebend  appn^riatedt  wd 
the  annfflcatbn  of  the  adyowson  to  the  prdoend,  I  fe^ 
myself  obliged  to  say  that  the  right  to  present  in  the 
presmt  instance  has  not  b^en  disunited  from  the  pre* 

bend* 

The  only  case  that  bears  materially  on  the  aufcgeo^ 
is  Bepington  ▼,  The  Governors  of  the  Free  School  qf  Tom* 
mpfHh  8  WiU*  150,  I  have  a  copy  of  the  declaiatian  in 
my  possession.  It  is  there  stated,  tliat  Sebrigii  Seping^ 
toUf  Esq.,  was  sdaed  of  the  advowson  and  donation  of 
the  Ticarage  of  Tam/aorth  as  of  fee  and  right  The  title 
to  the  adTowson  is  then  derived  to  E.  BepimgUm  as 
tenant  in  tail  male.  It  is  then  stated  that  a  vacan^ 
happened,  that  £»  Jtqnngion  died  without  having  ^ven 
it,  and  bis  executor  claimed  to  give  it  There  were 
pleas  and  a  verdict  for  the  PlaintiiE  This  Court  arrested 
the  judgment,  saying,  that  the  right  bdonged  to  the 
heir,  and  not  to  the  Plaintiii^  the  executor. 

The  Court  said,  the  executor  would  have  had  a  tide^ 
if  it  had  been  a  presentative  bendioe.  The  declaration 
is,  I  adaiity  a  omfirmation  <^  the  law  as  it  is  said  tf> 
eciat»  and  as  it  rtepects  lay  property.  But  it  ip  also  a 
confinaatien  of  what  I  hold.to  be  the  law  in  th^  present 
You  must  look  back  to  the  origm  of  the  present 
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light,  and  stt  what  k  is.  If  the  fonader  has  phioed  it  IMS. 
in  a  state  to  be  enjoyed  only  in  one  particniar  SanUf 
that  iinist  be  adhered  to.  In  the  present  casc^  I  think  the 
right  is  annexed  to  Ae  prebend,  and  one  who  is  not 
clothed  with  the  character  of  prebendary  cannot  exeveiae 
it  The  Plaintiff  claims  as  the  executrix  of  m>  natural 
person.  She  does  not  connect  hers^  with  the  pre- 
bendary in  his  corporate  capacity  to  the  exclnsioa  of 
the  aneoessor,  and,  therefore,  there  most  be  judgment 
for  the  Defendants. 

* 

Fakx  J.  I  am  of  the  same  opinion  (as  I  indeed 
always,  hare  been  since  I  beard  the  argument)  widi 
my  brodier  Burrougif  that  judgment  must  be  for  the 
Defendants. 

In  this  caae,  as  my  brother  Gasdee  has  sud,  it  is  not 
dbsolntdy  necessary  to**  decide  who  has  the  Hgbt  of 
presentation  to  the  living  in  question,  though  upon  that 
I  have  a  clear  opinion,  as  will  appear  by  the  r^ssob. 
The  point  is,  has  the  Plaintiff  estaUished  her  daim,  as 
administratrtx  to  the  late  prebendary  of  SoM  GrmtUiaah 
in  the  cathedral  church  of  Somai  ?  I  am  of  opinion  she 
has  not 

One  thing  has  been  much  pressed  at  the  bar,  wUch 
I  think  wholly  unnecessary,  because  upon  that  we  are, 
as  I  at  present  believe,  all  agreed ;  namely,  that  in  the 
case  of  lay  patronage^  in  the  events  which  have  hap- 
pened, the  executor  or  administratrix  wonld  have  been 
entitled  to  this  preseidatioQ,  and  not  the  heir ;  because 
in  lof  patroni^  the  churdi  havii^  become  vacant  in 
the  life-tine  of  the  last  possessor,  dbe  presentation 
became  a  chattel,  went  to  the  executor  as  personal 
property,  and  did  not  any  longer  remain  with  the  ad- 
vo#aoB  as  a  port  of  the  possessicms  of  the  heir  of  the 
person  seised  of  the  advowaoo ;  and  in  that  case  it  i»  a 
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;mere  question  between  the  representatives  of  the  same 

( patron. 

But  in  my  view  of  this  case,  that  leaves  the  point  still 
open,  and  which,  as  far  as  my  research  and  reading  go^ 
has  never  yet  in  specie  been  decided  in  the  law  of 

The  real  question  is,  whether  lay.  and  spiritual 
patronage  are  not  to  be  considered  as  standing  upon 
a  very  different  footing?  And  if  I  should  have  formed 
a  wrong  opinion  upon  this  subject,  the  silence  of  our 
books  (and  even  the  diligence  excited  at  the  bar  having 
furnished  us  with  no  case  bearing  upon  the 'point)  will 
form  no  small  excuse  for  those  who  think  the  claim  of 
.  the  Plaintiff  to  be  ill-founded.  That  the  fact  has  existed 
many  hundred  of  times  no  man  can  doubt ;  and  that 
ecclesiastics,  and  those  who  have  had  to  act  upon  it, 
must  have  thought  it  clear  one  way  or  the  other  can- 
not be  questioned,  and,  therefore,  we  find  no  decision 
upon  it. 

How  they  have  thought  I  do  not  enquire,  for  we  must 
,  act  for  ourselves ;  though  I  am  induced  to  say,  that  till 
this  claim  was  set  up,  no  one  ever  imagined  that  those 
rights  which  a  man  held  merely  jure  ecclesice  could  be 
exercised  by  others  after  he  was  departed,  otherwise  one 
cannot  but  think  such  a  daim  would  have  been  ascer- 
tained by  some  decision  in  the  course  of  five  or  six 
hundred  years,  the  circumstance  having  necessarily  so 
often  happened. 

.  Throughout  the  whole  law  of  England  a  distinction 
prevails  between  the  lay  and  spiritual  character :  even 
the  cases  and  statutes  just  alluded  to  on  the  Bench  so 
luminoudy,  by  my  brother  Gaselee^  prove  the  dis- 
tinction. 

Personal  rights  belong  to  one  of  these  chluracters, 
.which,  do  not  belong  to  the  other. 

The 
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The  transmission  of  their  property  stands  und^ 
diflerent  considerations.  A  person  seised  of  a  fredicdd 
right  is  said  to  be  seised  in  his  demesne  as  of  fee :  a 
deigyman,  as  in  this  declaration,  is  said  to  be  seised 
in  his  demesne  aa  of  fee,  in  right  q/*  his  said  prebend 
or  eanonry.  It  is  very  true  that  many  of  the  evUs 
and  abanrdities  which  I  contemplate  by  giring  e^^ 
to  the  Phiintifi*s  chiims  will  also  arise  in  Uy  patronage; 
because  I  must  admit  that  by  giving  the  presentation 
to  ifae  administratrix  of  a  lay  patron  it  may  fidl  to  a  very 
inferior  person  to  present,  where  the  administrator  may 
be  such;  that  arises  out  of  the  unfortunate  situation 
of  lay  patronage;  but  which  I  contend  ought  not  to  be 
carried  one  single  p<Hnt  further. 

What  was  die  origin  of  lay  patronage  ?  It  arose  in- 
the  infimcy  of  socie^ :  it  arose  from  this,  that  though* 
the  nomination  of  fit  persons  to  officiate  throughout  the 
diocese  was  originally  in  the  bishop^  yet  when  lords  of 
manors  of  old  were  willing  to  buUd  churches,  and  to 
endow  them  with  glebes  and  manses  fi>r  the  accom* 
modation  of  fixed  and  resident  ministers,  the  bishops, 
(HI  their  part,  for  the  oicouragemoit  of  such  pious 
undertakings,  were  content  that  those  lords  should  have 
the  nomination  to  churches  so  built  and  endowed  by 
then^  reserving  to  themselves  still  the  right  of  judging. 
of  the  fitness  of  the  persons  so  nominated ;  and  thus 
arose  that  constitution  of  the  church,  ^*  Si  guis  ecdesiam 
ems  assensu  dioeessani  canstnmi^  ex  eo  Jus  patronatus 
acqidritur/^  and  hence  followed  all  the  consequences  of 
a  mere  lay  possession^  Chattels,  where  chattels,  going  to 
the  executor ;  the  rights  of  the  heir,  to  the  heir,  where  by 
the  commcm  law  those  ri^ts  would  prevail.  But  still 
do  those  rules  apply  to  the  spiritual  patron,  and  can  his 
ri^ts  and  properties  be  dealt  with  as  if  he  were  a 
private  person  ?    Of  this  there  is  no  doubt,  that  in  our 
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law,  -i-  and  I  hope  they  ever  will,  —  lay  and  spiritual 
patronage  stand  upon  a  very  different  footing. 

The  doctrine  of  the  book  which  has  been  so  often  re- 
ferred to  at  the  bar,  I  fully  adopt,  as  malting  a  clear 
distinction  between    lay  and   spiritual  property.      In 
Gibson's  Codex^  p.  757,  it  is  decisively  marked :  for  he 
says,  **  The  right  or  property  which  the  patron  has  in 
an  advowson  will  not  warrant  a  plea  (as  it  is  in  temporal 
property,  and  of  course  Gibson  is  speaking  of  spiritual 
property,)  that  he  is  seised  in  dominico  sua  ut  deJeodOf  but 
only  ut  defeodo!*     The  reason  of  which  is  given  by  Lord 
Coke  (in  \%t  Institute^  1 7«  a.),  because  an  inheritance  which 
savoureth  not  de  domo  cannot  serve  either  for  the  sustent- 
ation  of  himself  or  his  household;  nor  can  any  thing  be 
received  of  the  same  for  defraying  of  charges.    And  in 
the  case  of  John  London  and  the  church  of  SoidkweU^ 
where  the  words  of  the  lease  were,  commodities^  emolur 
mentSf  prqfitSj  and  advantages  to  the  prebend  belonging, 
it  was  adjudged  that  the  advowsqn  did  not  pass  by  the 
said  words.     Why  ?  because  all  of  them  implied  things 
gainfidf  which,  as  was  added,  is  contrary  to  the  nature 
of  an  advowson^  regularly.     Hob.  S04. 

Why  is  all  this?  It  is  because,  as  I  say,  an  ad- 
vowson in  the  hands  of  a  churchman  is  not  a  matter 
of  pr^9  but  of  naked  trust  merely,  and  the  church- 
man who  has  an  advowson  appendant  to  an  ecclesiastical 
dignity,  has  it  as  a  mere  matter  of  trust  injure  ecclesiee^ 
which  he  can  only  exercise  for  the  benefit  and  ad- 
vantage of  the  church  of  which  he  is  a  member,  and  oS 
which  only,  as  a  member  of  the  church,  could  he  have  a 
right  to  dispose.  Only  as  a  member  of  tl^e  church  of 
Salisbury  had  Mr.  Rennell  any  right ;  and  the  moment 
he  expired,  all  his  riglits  as  a  member  of  that  church 
ceased. 
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Am  I  right  in  stating  it  to  be  a  matter  of  trust  only? 
kr  upon  that  much  of  the  argument  has  turned.  Hear 
bishop  Gibsoti  again  on  this  .subject,  in  the  same  pages, 
757  and  758. 

'^  Guardian  in  Socage  shall  not  present  to  an  advow« 
son.  Why  ?  because  he  can  take  nothing  for  it,  and, 
by  consequence,  he  cannot  account  for  it,  and  by  the 
law  he  can  meddle  with  nothing  he  cannot  account  for. 
Which  said  doctrine^  and  the  plain  tendency  thereof  are 
exactly  agreeable^  not  only  to  the  nature  of  advowsons, 
which  are  merely  a  trusty  vested  in  the  hands  of  the  patnnis, 
by  consent  of  tlie  bishop,ybr  the  goad  of  the  church  and  of 
religiorif  but  also  to  the  express  letter  of  the  canon  law, 
the  rule  of  which  is»  Jus  patronatus  cum  sit  spirituali  ati^ 
nexum  vendi  vel  emi  nan  potest.  But  the  notion  and 
practice  of  making  merchandize  of  advowsons,  and  next 
avoidances,  is  not  so  easily  reconciled,  either  to  the  laws 
of  the  church,  or  to  the  ancient  laws  of  the  land,  or  to 
the  nature  of  advowsons,  considered  (as  they  certainly 
ought  in  reason  and  good  conscience  to  be  considered) 
in  the  nature  of  ir^t^  trusts  for  the  benefit  of  men's  souls; 
Nor  does  it  follow  either  from  the  patrons  being  now 
vested  with  that  right  by  the  common  law,  or  from  its 
being  annexed  to  a  temporal  inheritance^  or  ought  (le- 
gally speaking)  to  be  considered  otherwise,  than  as  a 
spiritual  trusty  since  it  is  certain  that  the  foundation  of 
the  r^ht  was  the  consent  of  the  bishop." 

Am  I  not  right  then  in  contending  that  there  is  a 
great  difference  between  lay  and  spiritual  patronage, 
and  that  however  the  exercise  of  the  right  in  the  for- 
mer case  may  have  so  grown  up,  that  it  is  now  difficult, 
perhaps  impossible,  to  shake  it,  in  the  latter  it  has  ever 
been  considered  as  a  mere  trust  to  be  exercised  by  the 
patron'  for  the  benefit  of  the  church,  for  the  due  dis- 
charge of  the  duties  of  which  he  alone  is  to  look,  which 
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he  only  can  consider  in  his  life  timet  arid  upon  wbich 
his  executors  or  administrators  may  be  absolutely  unable 
to  form  a  judgment?  It  may  appear  an  unfit  argument, 
but  I  think  it  a  deep  one,  and  of  vital  importance  to  Ihc 
interests  of  that  church  which  every  good  man  must  love 
and  revere, — suppose  a  prebendary  died  insolvent,  as 
well  as  intestate^  and  that  all  his  next  of  kin  renounced 
administration,  and  that  his  butcher,  or  baker,  or  other 
inferior  tradesman,  had  taken  out  administration :  was 
this  person  to  present  ?  and  yet  the  consequence  must 
follow.  1  have  admitted  that  in  case  of  lay  patronage 
Ihe  same  consequence  would  follow ;  but  I  lament  it; 
and  I  am  quite  sure,  that  unless  I  am  compelled  by  de* 
eisive  l^al  authority,  I  ought  not,  sitting  as  a  Judge,  to 
^arry  such  lamentable  consequences  one  point  {tirtber ; 
at  least,  not  to  introduce  them  into  the  church.  That 
the  next  presentation  (in  the  event  that  has  happened) 
could  not  be  assets  (in  the  common  and  l^al  accept- 
ation of  that  word)  is  quite  dear,  and,  therefore,  I  can* 
iiot  conceive  that  it  ought  to  go  to  the  executor  or  ad- 
ministrator of  the  deceased  prebendary.  It  mi^  be  a 
chattel,  but  in  the  hands  of  an  ecclesiastic  it  is  a  chattd 
of  mere  trust. 

The  total  silence  of  our  books  during  the  whole  pe* 
nod  of  our  ascertained  law  of  England^  when  the  thing 
must  have  existed  mfact^  many  hundreds  of  times,  is,  as 
I  hear  said  to  me^  a  strong  proof  tbat  no  such  idea  was 
ever  entertained  till  now  upon  this  question;  and  I 
verily  believe  that  no  man  now  living  in  the  church  of 
Engbmdf  and  interested  in  such  questions^  ever  heard 
before  of  such  a  claim. 

The  Court  has  been  much  pressed  by  ihe  statote  of 
^8  HetL  8.  ch.n.  But  &at  statute,  upon  a  full  consider- 
ation of  it,  I  think  has  no  bearing  upon  the  present 
question.    It  appears,  at  that  tirne^  that  the  heads  of  Ae 
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cburcb,  following  the  exw^le  of  the  pope,  wbo^  till  the 
Ibsfonnation,  bad  exercised  a  most  tyrannical  sway  ov^r 
all  churches  under  his  dominion,  had  been  desirous 
of  keeping  in  their  hands  the  temporalities  of  the  church, 
which  belonged  to  them  in  their  corporate  character^ 
whether  aggregate  or  sole^  to  an  unreasonable  time  for 
their  private  benefit :  the  statute  deprived  them  of  that 
righ^  and  gave  the  benefits  to  the  incoming  possessor 
firem  the  death  of  the  last  incumbent,  and  to  the  execu* 
tors  of  such  successor,  if  he  should  die^  before  he  rea^ 
lized  diose  interests;  and,  therefore,  though  I  was  aC 
first  taken  with  that  argument  as  bearing  upon  the  ques- 
tion now  at  the  bar,  when  it  comes  to  be  sifted,  it  does 
not  appear  to  me  to  bear  upon  the  point  in  the  present 
case.  Bidiops'  grants  and  several  entries  have  been  stated, 
and  cases  were  quoted  in  r^ly  from  Ctxk  Miz.  upon  which 
I  would  observe  that  when  they^  were  decided,  the  church 
bad  hardly  got  into  a  state  of  regularity,  so  soon  afteir 
the  time  of  the  Reformation ;  and  we  all  know,  both  from 
history  and  law,  that  till  that  time  the  scandalous  use 
made  by  the  popbh  clergy  of  their  revenues,  and  the 
rapacious  and  grasping  maimer  in  which  they  invaded 
the  rights  of  the  church,  was  matter  of  universal  com- 
plaint. Even  in  this  very  rdgn  of  Queen  EUzabeti^  and 
a^  a  later  period  in  it,  we  find  the  legislature  declaring, 
that  although  <<  by  the  intent  of  founders  of  colleges, 
cliurches,  collegiate  dmrches,  cathedrals,  &c  elections, 
pfesentatioQs,  nominations,  &C,  should  be  made  of  the 
/tUesi  and  moit  meet  persons  freely,  without  any  reward, 
gifi;,  or  thing  given  or  taken  for  the  same ;  yet,  notwith- 
standmg,  it  is  seen  and  found  by  experience,  that  the 
said  presentations  be  many  times  wrought  and  brought 
to  pass  with  money,  &c.,  and  whereby  the  fittest  persons 
to  be  elected,  wanting  money  or  friends^  are  seldom,  or 
not  at  all  preferr^/' 

S  S  The 


18Sj. 

Renneix 
Buhop  of 

LlNCOi<N. 


258 


CASES  IN  MICHAELMAS  TERM 


1825. 


Rbnnbll 

Bishop  of 
Lincoln. 


The  legislature  of  the  country,  therefore,  has  sanc- 
tioned me  in  the  reprobation  I  have  used  as  to  the 
shameful  venality  of  the  churchmen  of  that  day. 

It  does  not  appear  from  any  of  the  cases  in  Cro,  Eliz.9 
that  the  bishops  took  any  profits  for  their  grants  in 
these  cases.  If  they  did,  it  was  a  most  disgraceful  abuse 
of  their  sacred  trust ;  and  I  do  not  believe  that  such 
cases  would  be  supported  if  brought  into  discussion  at 
the  present  day.  But  there  will  be  no  opportunity  for 
that  discussion :  for  I  verily  believe,  there  is  not  a  bishop 
of  the  church  of  England^  who  would  not  think  himself 
insulted  by  such  a  proposition. 

The  Court  has  been  much  pressed  also  by  the  options 
of  the  archbishops ;  to  which  I  answer,  that  they  also 
are  anomalies  in  the  law.      They  were  originally,  as 
far  as  we  can  trace  them,  an  usurpation  in  favour  of  the 
legatine  power,   annexed  by  the   Pope  to  the  arch- 
bishopric of  Canterbury^  over  those  who  were  appointed 
bishops  under  him ;  and  that  claim,  which  as  Blackstone 
says,  was  originally  an  encroachment  like  most  others  « 
of  the  papal  see,  has  been  continued  to  the  archbishops 
in  their  respective  provinces,  even  afler  the  power  of 
the  popes  has  ceased  in  this  country.     But  all  these 
anomalies  I  desire  to  use  in  support  of  my  argument,  to 
shew  that  the  rights  of  lay  and  ecclesiastical  persons 
stand  upon  a  totally  different  foundation ;  and  that  the 
common  law  of  the  country  as  attaching  upon  property 
of  this  description  in  the  hands  of  a  lay  person,  does 
not  attach   upon  a   person  who    merely  holds   Jure 
Ecclesia. 

We    have  been  also  pressed  with   the*  case  from 
2  Wils.  150.,   that  of  Repington  v.   The  Governors  of 
Tamworth  School^  which  has  been  fully  explained  by  my 
Brother  Burroughs  to  whose  ai*gument  I  refer,  as  not 
wishing  to  trespass  longer  than  is  necessary. 
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The  ground  of  my  opinion  is,  that  this,  in  the  case  of 
a  spiritual  patron^  is  a  mere  personal  trusty  to  be  exer- 
cised by  him  in  his  spiritual  character,  which  he  cannot 
consistently  with  his  high  duty,  either  devolve  upon 
another  during  his  life,  or  leave  behind  him  to  be 
exercised  by  his  heir,  executor,  or  administrator  after 
his  death.  He  holds  it  jttre  Ecclesia^  and  in  that  tight 
only :  if  he  had  it  not  in  right  of  his  church,  he  could 
not  have  it  at  all;  and  as  soon  as  he  dies,  all  his 
rights,  powers,  and  privileges,  as  to  the  church,  abso- 
lutely cease,  as  if  he  had  never  existed.  This  is  not  a 
new  notion,  for  Dr.  BurUf  who  is  now  no  more,  and 
may  be  now  considered  perhaps  as  an  authority,  as  much 
as  Bishop  Gibson^  and  was  a  very  considerable  man, 
shews  clearly  what  was  the  common  understanding  of 
men,  and  particularly  ecclesiastics. 

Dr.  Bum  is  drawing  a  distinction  between  what  is  to 
be  done  with  the  possessions  of  a  prebendary  cifler  hit 
deaiJiy  which  he  had  in  common  with  the  rest  of  the 
chapter,  and  what  he  had  in  his  separate  capacity 
as  a  sole  corporation  of  himself.  {BtarCs  Ecclesiastieal 
LaWf  vol.  ii.  p.  92.  7th  edition,  title  Deans  and  Chap* 
ters:)  ^^  The  issues  of  those  possessions,  which  he 
hath  in  common  witli  the  rest  of  the  chapter^  shall 
after  his  death  be  divided  amongst  the  surviving 
members  of  the  chapter,  but  the  profits  of  those  pos- 
sessions which  he  hatli  in  his  separate  capacity  as  a 
sole  corporation  of  himself  shall  be  and  inure  to  his 
successor.'' 

Therefore,  if  a  member  of  a  chapter,  as  an  aggregate 
corporation,  should  die  after  a  living  had  become  vacant, 
as  well  it  might  be  contended  that  his  executor  or  ad- 
ministrator might  have  a  voice  in  the  chapter  how  it  was 
to  be  filled  up,  as  that  such  executor  or  administrator 
might  have  it  to  himself  exclusively,  where  a  living  be- 
longed to  him  as  a  sole  corporator  merely ;  although 
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Dr. Buni^ m I  tUnk,  more  jiistlyy  says  in  the onecasei 
it  would  go  to  the  survivii^  members  of  the  chapter ; 
in  the  other,  it.  would  be»  and  inure  to  the  successor. 
When  Gibson  says;  that  ddvowsons  may  be  grsmted  by 
d^ed  or  will,  either  for  the  inheritance,  or  for  the  rights 
<^  one  dr  more  turns,  or  for  as  many  as  shall  happen 
mthin  a  time  limited,  he  is  speaking  of  lay  patronage 
pnly»  for  he  says,  ^^  This  general  rule  is  to  be  imder- 
Stood  with  two  limitations  that  it  extends  not  to  ecde^ 
siastical  pfirMu  of  any  kind  or  d^ee^  who  are  seized  tf 
udoawsons  in  right  qf  titeir  churches  /  Ml  these  being  re- 
strained as  to  bbhops  by  statv  1  Eiiz^i  and.  the  rest  by 
IS  JEtee.,  from  making  any  grants  hot  of  things  cor- 
poreal, [of  which  a  rent  or  annual  profit  nunf  be  reserpeds 
and  of  that  sort,  advowsons,  and  next  avoidances 
which  are  incorporeal,  and  lie  in  grant,  cannot  be. 
And  therefore  such  grants,  however  confirmed,  are 
void  against  the  successors :  and  though  they  have  been 
adjudged  to  be  good  against  the  grantors,  (alluding,  no 
doubt,  to  the  cases  from  Cro.  £//«?.,  &c.  upon  which  I 
have  already  given  my  opinion,)  yet  have  such  grants 
been  generally  disusied  by  bishops,  and  I  believe  by  all 
other  ecclesiastical,  corporations  since  the  following 
canon  of  1571 ;  Episcopus  prebendarum  et  benefidorum 
suonsnh  proximaSf  secundas  aui  tertiasadvocationeSf  qman 
vacant^  nsdli  dabitg  sunt^enim  et  a  bonis  moribuSf  el  a 
Ckristiand  chftritate  aliena.^*  In  the  teeth. of  this  very 
^anon,  and  within,  a  few  years  after  it  was  made^  we  find 
the  two  grants  made  in  the  cases  cited  from  Cro.  Eliz. 

It  will  bs,ve  been  observed,  diat  hitherto  I  have 
treated  this  question  upon  principle  only,  upon  the 
distinction  uniformly  observed  in  the  laws,  and  by  the 
constitution  of  England^  between  the  ]ay  and  clerical 
c^aracter«  They  have  (and  formerly  had  much  laiger) 
exemptions  on  the  one  hand ;  they  have  disabilities  on 
the  other-    This  distinction  between  laymen  and  the 
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defgy  pervades  evexy  page  of  our  oonstittttional  hislory. 
BifDt  I  have  said^  that  there  is  no  case  in  specie  to  be 
found  i^pUcable  to. that  now  in  discussion*  Thos«^ 
howeverji  who  are  at  all  weU  versed  in  the  Ecclesiastical 
history  of  our  vfenerable  church  will  immediately  re- 
cognise the  justice  of  those  principles  which  I  have 
heea  endeavouring  to  establish. 

It  is  well  Ifnown,  that  in  the  early  periods  of  die 
church  in  this  cpuntiy,  the  parochia  or  parish  was  the 
episcopal  district*  The  bishop  and  his  clergy  living 
together  at  the  cathedral  church,  and  all  the  tithes  and 
oblations  of  the  fiiithful  were  brought  into  a  oommoa 
fund,  for  the  support  of  the  bishopt  and  his  college  of 
presbyters  and  deacons ;  for  the  repair  and  ornament  of 
the  church;  and  for  other  works  of  jHety  and  chari^* 

WhOe  this  state  of  things  continued,  in  the  infiuuy 
of  socftety,  the  slated  forms  of  religion  were  performed 
only  in  these  single  choirs  to  which  the  people  of  each 
whole  diocese  or  parochia  resorted,  especially  at  the 
more  solemn  seasons  of  devotion.  But  to  supply  the 
inconvenience  of  distant  and  difficult  access,  the  bishop 
was  wont  to  send  forth  some  of  his  presbyters  into  the 
remotest  parts  as  a  kind  of  mimonaries^  to  be  preachers 
and  dispensers  of  the  word  and  sacraments;  and  these 
missionaries  returned  from  their  circuits  to  their  homes, 
that  is,  to  the  ^iscopal  college,  to  give  the  bbhop  a 
due  account  of  their  labours  and  success*  But  as  the 
wants  of  society  for  spiritual  instruction  increased,  and 
when  the  members  of  the  episcopal  college,  or  the  deans 
and  chapters  found  it  inconvenient  themselves  to  go 
&rt|h  as  above  mentioned,  certain  churches  were  allotted, 
some  by  laj  patrons,  (where  they  had  the  patronage 
giv«:i  them  as  a  compensation  for  having  built  and  en- 
dowed churches,  which,  as  I  before  mentioned,  was  the 
foundation  of  lay  patronage,)  some  by  the  bishops,  to  the 
preb^udal  body  at  large,  some  to  one  particular  member 
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oF  the  body ;  or  the  individual  member  sent  out  priests 
to  do  the  duty,  poying  them  certain  sums  for  doing 
so,  and  retaining  the  remainder  to  himself,  or  allow- 
ing them  to  receive  the  profits,  reserving  a  certain 
rent  to  themselves;  as  may  be  seen  by  those  who  will 
take  the  trouble  to  look  into  old  church  records;  and 
thus  these  churches  became  prebendal^  and  the  supply 
of  the  duty  was  left  to  the  aggregate  corporation,  if 
the  perpetual  advowson  was  in  the  whole  community 
of  the  dean  and  chapter,  or  to  that  sole  corporation,  or 
single  canon  or  prebendary  who  was  to  have  his  prebend 
or  exhibition  from  it 

In  process  of  time  these  representative  curates,  who 
were  to  account  for  their  profits,  and  only  to  receive  a 
small  pecuniary  stipend  for  their  services,  were  so  ill 
paid,  that  the  bishops   obliged  the  members  of  his 
churches  who  had  such  advowsons  to  retain  fit  and 
able  capettanSf  vicars^   or  curates  (for  these  titles  all 
meant  the  same  office)  with  a  competent  salary;  and 
this  plan  failing  in  its  effect,  the  bishop  again  interfered, 
and  obliged  the  clergy  (that  is  the  chapters,   or  the 
single  canon  or  prebendary,  in  whom  the  perpetual  ad- 
vowsons in  right  of  the  chapter,  or  in  right  of  hb  pre- 
bend of  which  he  was  seised  jr^r^  ecclesice^  was  vested,)  to 
make  the  presentation  to  perpetual  vicars  to  be  endowed 
and  instituted,  who  should  have  no  other  dependance 
upon  their  spiritual  patron  than  rectors  had  upon  their 
lay  patrons,  with  a  competent  maintenance  to  be  taxed 
and  assigned  by  the  bishop ;  and  this  matter  became  the 
subject  of  legislative  consideration  by  the  4*  H.  4.  c.  12. 

In  giving  this  historical  detail,  I  have  not  thought  it 
necessary  to  refer  to  authorities,  but  what  I  have  said 
will  be  found,  as  the  early  history  of  our  church,  in. 
various  books  well  worthy  the  attention  of  the  curious, 
such  as  Spelman  de  non  temerandis  EccUsiisy  who  says 
the  proprietores  of  the  advowsons  are  still  said  to  be 
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parsons  of  their  churches,  and  afe  as  the  incnmbents 
thereof^  and  by  reason  of  this,  their  incumbency  is  full, 
and  not  void.  See  also  Bishop  Kennel  an  Ifnpropriations 
and  Bum*s  Ecclesiastical  Law^  tit  '*  Appropriations/* 

This  short  history  of  the  church  in  general^  I  think 
decidedly  proves  that  what  is  thus  vested  in  the  church 
for  spiritual  purposes,  vests  in  them  as  a  corporate  body, 
and  can  never  be  allowed  to  fall  into  the  private  common 
stock  of  the  body  at  large,  or  of  the  indvidual  sole 
spiritual  corporator. 

What  I  have  said  of  the  church  at  large,  I  have  no 
doubt  is  true  of  the  church  of  Salisbury^  and  whoever 
will  consult  the  history  of  the  foundation  of  that  church 
in  3  Dugdale^  (as  quoted  by  my  brother  Burroughs)  by 
Osmond,  Bishop  of  Salisbury,  Earl  of  Dorset,  and  nephew 
of  WiUiam  the  Conqueror,  Will  probably  find  that  this 
history  of  the  foundation  of  these  prebendal  present- 
ations in  the  church  at  large  which  I  have  been  giving, 
is  no  other  than  the  history  of  the  church  of  Salisbmy 
too. 

I  am  afraid  I  have  &tigued  the  Court,  but  as  we  are 
not  unanimous,  I  thought  it  necessary,  in  a  case  of  re- 
search and  novelty,  to  shew  that  I  acted  upon  a  deep 
conviction  I  had  formed  a  right  opinion.  The  sum  and 
substance  of  my  opinion  then  is  this :  Wherever  a  person 
has  any  thing  attached  to  a  spiritual  office  only,  it  sinks 
^  with  the  death  or  resignation  of  the  party  who  possesses 
that  right. 

Thus, '  then,  an  ecclesiastical  person  during  his  in- 
cumbency is  entitled  to  all  the  profits  which  may  fall  of 
a  chattel  nature.  But  when  a  living  falls  vacant  to 
which  an  ecclesiastical  person  has,  in  right  of  his  church, 
a  right  to  present,  he  can  derive  no  profit  from  it,  but 
merely  presents  quasi  incumbent 

The  living  in  the  present  case  may,  as  I  have  shewn, 
be  assumed  to  have  been  endowed  out  of  the  prebend, 
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or  the  advpwson  of  i|  to  hi^ve  been  giFea  or  attached  to 
the  prebend;  in  either  case  .the  prebendary  for  the  time 
beingi  has  the  right  of  presentation,  and  when  ihe  avoid* 
anoe  happens  he  may  present,  but  he  presenca  in  rights 
and  011^  in  right  of  his  church  i  he  presents  as  a  trustee  g 
the  trust  h^persanaly  it  is  a  trust  only,  and  without  profit ; 
and»  I  contend,  cannot  be  transmitted. 

How.  then,  can  the  executor  or  administrator  of  a 
deceased  ecclesiastic,  who  dies  after  avoidance,  but 
before  presentation,  claim  the  presentation  ?  Is  it  that 
he  may  make  it  a  chose  in  action  to  pay  the  debts  of  the 
testator  or  intestate?  That  cannot  :be^  for  it  is  not 
assets.  Does  he  claim  to  present  becaase  this  truU  had 
devolved  upon,  or  as  it  were,  become  vested  in  the 
testator?  The  trust  has  indeed  devolved  upon  the 
testator  or  intestate  but  not  in  his  own  right;  but,  as 
the  declaration  states,  in  right  of  his  prebends  and  the 
moment  he  ceased  to  be  prebendary,  the  trust  was  no 
longer  in  him,  nor  in  his  representatives,  for  it  was  by 
bare  naked  personal  trust  in  him ;  and  the  presentation 
is  in  him  while  he  is  prebendary,  but  not  for  his  Own 
use  or  benefit,  but  for  the  use  and  benefit  of  the  church. 
It  is  a  trust  confided  to  him^  for  the  dignity  and  ornament 
of  the  church,  that  he  may,  appoint  a  proper  iociuabent 
upon  his  own  personal  responsibility^  to  have  the  cure  of 
souls,  and  for  the  advancement  of  the  interests  of  rer 
ligion;  a  duty  which  his  executor  or  administrators 
cannot  in  law  be  deemed  qualified  to  discharge.  For 
these  reasons,  I  think  the  Defendants  are  entitled  to 
judgment. 


3EST  C.  J.  It  appears  from  the  pleadings  in  tJiis 
case  that  the  prebendary  of  Grantham  is  patron  of  the 
rectory  of  Wellyj  and  tliat  the  incumbent  of  that  rectory 
died  in  die  life-tiQie  of  the  late  prebendary,  who  died  with- 
oi|t  haying  presented  any  clerk  to  the  vacant  rectory. 

The 
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TbePlaintiflT  is  the  administratrix  of  the  late  pre- 
bendary, and  the  qaestton  raised  for  our  decision  is. 
Whether  under  these  circumstances  the  Plaintiff  is  en- 
titled to  present  for  this  turn  to  the  rectory  of  JVeliy  ?  I 
confessed  that  my  mind  has  fluctuated  exceedingly ;  but 
I  am  at  length  satisfied  that  the  law  gives  the  patitonage 
in  this  case  to  the  person  who,  according  to  souiid  policy, 
ought  to  have  it  Great  industry  has  beeb  bestowed  on 
the  subject,  both  by  the  bench  and  bar ;  but  ndther  the 
judgment  of  any  court,  nor  the  opinion  of  any  writer;  to 
guide  us  in  making  our  decision,  has  been  found.  I 
have  also  enquired  whether  any  instances  of  presentation, 
made  under  circumstances  like  those  of  the  presoit  case^ 
are  to  be  found  in  the  registries  of  the  bbhop,  but  with« 
out  success. 

As  neither  the  records  of  Westminster  Hall  nor  of  the 
church  furnish  any  rule  oi*  practice  to  assist  me  ih 
coming  to  a  decision,  I  endeavoured  to  find  other 
cases  from  which  I  could  safely  reason  by  analogy  to 
that  now  to  be  decided. 

In  all  sciences  analogical  reasoning  must  be  pursued 
with  great  caution.  Minute  differences  in  the  drcum- 
stances  of  two  cases  will  prevent  amy  argument  from 
being  deduced  firom  the  one  to  the  other. 

I  was  at  first  struck  with  the  appearances  ^f  similarity 
between  the  patronage  of  tenants  for  life,  and  of  husbands 
in  right  of  their  wives,  and  dmt  of  dignitaries  of  the 
church  in  right  of  thdr  churches. 

I  am,  after  the  most  attentive  consideration  of  thete 
CBse%  now  convinced  that  the  resemblance  between  the 
last  and  the  two  first  fails  in  the  very  circumstance  which, 
in  my  judgment,  decides  to  whom  the  presentation  be- 
longs in  the  present  case. 

I  shall,  presently,  particularly  advert  to  this  dr^um^ 
stance.    I  would,  however,  first  ^  observe^  that  in  the 

absence  of  authority,  the  only  course  that  can  lead  us  to 
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a  just  and  legal  ccHicIasion,  is  to  consider  the  origin  of 
church  patronage,  and  the  intent  of  its  founders.  If  the 
intent  of  the  founders  can  be  ascertained,  it  must,  if  not 
opposed  to  some  rule  of  law,  or  the  undoubted  policy  of 
the  law,  govern  us  in  deciding  this  case. 

If  he  who  creates  a  right  has  directed  by  whom  and 
how  it  shall  be  enjoyed,  those  who  are  to  decide  any 
question  on  that  right  must  consider  how  he  has  dis- 
posed of  it,  and  follow  that  disposition. 

This  is  evidently  consistent  with  reason  and  justice, 
and  is  sanctioned  by  legal  authority. 

In  disputes  between  members  of  corporations,  the 
courts  of  law  decide  according  to  the  will  of  the  founder, 
as  expressed  in  the  instrument  of  incorporation,  or 
ascertained  by  usage. 

This  principle  is  distinctly  stated  by  Lord  Kenyan  in 
The  King  v.  BeUringer^  4  T.  Sep.  822.,  and  by  Btdler  J. 
in  Blankly  v.  Winstanly^  S  T.  Bep.  288.  In.  Gt;^  v. 
Haniley^  S  T.  Bjep.  288.  in  noiisj  this  principle  is  ap- 
plied by  Lord  Mansfield  and  the  Court  of  King's 
Bench  to  determine  whether  the  right  of  presentation 
-te)  a  living  was  in  all  the  members  of  a  corporation  or 
in  the  mayor  and  aldermen  only.  So  where  two  claim 
under  the  same  grant,  the  court  which* has  to  decide  on 
their  daims  must  be  governed  in  its  decision  by  the 
intent  of  the  grantor,  and  by  that  only. 

The  administratrix  of  the  last  prebendary  and  his 
successor  must  both  found  their  claims  on  the  grant  of 
the  ^onor  of  the  property,  out  of  which  the  prebend  was 
founded,  and  the  act  of  impropriation  by  which  it  was 
founded.  From  these  are  derived  all  the  rights  and 
privileges  that  belong  to  the  prebend.  To  these  we 
must  look  to  see  in  what  course  of  succession  that  pre- 
bend is  to  go;  what  fruits  of  it  are  ripe^  and  to  be 
enjoyed  by  the  person  in  possession,  and  those  who 
Irepresent  him ;  and  what  are  reserved  for  the  successor. 

Unfor- 


IN  THE  Sixth  Year  of  GEO.  IV, 

Unfortunately  historians  have  beem  too  much  occupied 
in  exhibiting  the  human  character  as  it  has  displayed 
itself  in  the  wars  and  intrigues  that  have  engaged  the 
attentions  of  mankind,  to  bestow  much  of  their  time  in 
giving  any  account  of  civil  or  ecclesiastical  institutions. 
Whoever  wants  information  as  to  the  establishment  of 
these  institutions  must  submit  to  the  labour  of  collect- 
ing it  fer  himself,  from  the  records  of  the  public  offices. 
We  have  ourselves  done  so  in  this  case,  and  I  think 
that  by  connecting  some  unpublished  documents  with 
what  is  to  be  found  in  our  law  books,  we  ascertain  that 
the  more  pious  founders  of  churches,  who  not  only 
divided  portions  of  their  lands,  and  the  tithes  of  what 
they  retained  for  their  own  use,  for  the  maintenance  of 
the  ministers  of  the  Gospel,  but  also  gave  the  advowsons 
of  the  churches  they  founded,  to  the '  church,  intended 
that  such  advowsons  should  be  pure  ecclesiastical  trusts^ 
which,  after  the  dedication  of  them  at  the  altar,  were 
never  to  be  disposed  of  by  any  layman.  The  church 
would  have  considered,  it  as  sacrilege  in  any  layman  to 
presume,  under  any  pretence,  to  touch  this  sacred 
propertjT. 

The  Roman  Catholic  Church,  from  which  ours  is 
derived,  did  not  regard  the  personal  representatives  of 
its  members.  The  policy  of  that  church  was  to  separate 
diurchmen  from  their  fiunilies,  to  prevent  their  acknow« 
ledging  any  connection  but  with  the  chunih. 

In  the  infancy  of  that  church,  and  before  these  laws 
were  made  by  which  the  separation  of  priests  from  the 
world  was  completely  effected,  we  find  Clemeni  declaring, 
in  one  of  his  constitutions  (36),  '<  Omnium  rerum  eo- 
desiasticarum  curam  episcopus  gerito  et  eas  dispensato 
quasi  instante  Deo ;  non  licitum  ei  esto  quippiam  ex  iis 
sibi  tamquam  proprium  assumere  aut  cognatis  suis 
elargire  quae  Deo  dedicata  sunt.**  Here  the  law  for 
preserving  the  property  of  the  church,  and  preventing 
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it  from  pUssiDg  into  the  families  of  its  member^  iXras 
first  dedared.  The  principle  laid  down  in  that  consti^ 
tatioh  has  never  beeti  departed  fronii  but  repeatedly 
confirmed. 

Several  of  the  documents  wluch  we  have  obtained  re* 
late  to  the  prebend  of  SoM  Grantham^  As  these  docn* 
m^ts  ate  not  sdt  oUt  on  this  record,  I  shall  nbt  use 
them  as  evidence  of  any  facts  peculiar  to  this  case^  but 
as  historical  proof  of  the  origin  and  nature  of  churcfi 
patronage  in  general,  and  of  the  manner  in  which 
churches  became  possessed  of  their  patronage^  and  how 
it  has  been  dealt  with.  This  patronage  was  first  given 
to  the  whole  body  of  the  clergy  of  a  diocese.  The 
general  body  afterwards  appropriated  part  of  what 
they  had  in  common^  to  the  exclusive  use  of  die  bishops ; 
other  part  to  the  deans  and  chapters ;  and  widi  oth^ 
part  pi^ebends  were  founded  by  the  bidiopsi  with  the 
assent  of  the  deans  and  chapters.  This  is  stated  by 
Dr.  Bwm^  in  his  Ecclesiastical  Lmoj  tit  ^Appropriation^ 
and  he  is  confirmed  as  to  die  first  grant  being  to  die 
bod^  of  die  clergy  of  eadi  diocese,  by  a  grant  which  we 
found  in  the  chapter-house  of  SaUsbunf^  and  which  is 
also  printed  in  S  Daggdofe,  S71,  by  which  Osmond^  Bishop 
dtSalidmnfy  Earl  of  Dorset^  and  nephew  of  William  the 
Conqueror,  and  the  founder  of  the  church  of  Oid  Sarum^ 
for  the  sake  of  his  soul,  and  the  souls  of  his  anceston^ 
granted  as  follows : -^ 

<<  Ego  Osmundus  Saresbur :  Episcopus  notifico  omnib : 
Christ!  Fidelib:  ad  honorem  Dd,  et  ecdesiam  Saiesbm?: 
me  donstruxisse^  et  in  perpetuum  concesisse  has 
villas  preter  miKtum  tertas;  Ehninster,  Wiltonia; 
Cerminster,  ftc  &c  Ecdesias  de  Grantham  cum  decimis 
ceierisque  ibidem  adfaeentibus  :'^scnptA  est  autein  Hsec 
Carta  et  oonfirmata  anno  Incamadonis  Domini  1091, 
Inducdonis  14.   WiHo  R^;e  Monarchiam  totius  Anglian 
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strebu^  gubernante  anno  4.  regni  gas  apud  Hastings 
Hiis  subscriptis  Tesdbus,  &c." 

Lord  Cake  is  mbtaken  vfhea  he  says^  in  S  Hep*  75  b 
**  that  at  first  all  the  possessions  were  to  the  bishop* 
These  possessions  belonged  to  the  whole  body;  and  the 
whole  body  only  could  dispose  of  them :  and  accordingly 
we  find,  that  these  possessions,  amongst  which  will  be 
observed  the  EodesidP  de  Grantham  cum  decimis  ceteris 
que  ibidim  adjacentUms  were  afterwards  appropriated  by 
the  church  to  di£ferent  members.  .  This  is  proved  by 
the  evidence  book  ia  the  same  chapter  house,  which 
states,  that  a  general  chiq>ter  of  the  members  of  the 
church  was  holden,  (at  what  date  is  not  known,)  but  k 
was  previous  to  the  removal  of  the  church  from  Old  Sarum 
to  Salisbury^  which  took  place  in  1220,  at  which  time 
the  churches,  with  tlie  tithes  and  other  rights  belonging 
to  the  body,  were  appropriated ;  some  to  the  bishops, 
some  to  the  deans,  and  some  to  the  canons  or  preben- 
daries to  whom  the  cure  of  the  different  churches  w^s 
assigned.  Dr.  Bum^  in  the  chapter  to  which  I  have  al- 
ready referred,  tells  us,  that  the  prebendaries  who,  by 
means  of  such  appropriations,  became  possessed  of  what 
were  called  prebendal  livings,  at  first  appointed  curates 
to  the  duties  of  those  churches,  but  they  were  aftewards 
required  to  make  a  better  and  more  permanent  provision 
for  the  officiating  ministers.  He  gives  us  the  form  of 
the  constitution  of  a  vicarage,  which  he  found  ia  the 
.church  of  Carlisle* 

This  form  of  Dr.  Bum  is  like  one  which  we  have 
obtained  from  the  church  of  Lincoln  ;  namely)  the  con- 
stitution of  a  vicarage  in  one  of  the  parishes  belonging 
to  the  prebend  of  Grantham.  By  these  ordinations  of 
vicarages,  as  they  are  called,  either  portions  of  the  tithes 
or  an  annual  rent,  and  the  advowsons  of  the  vicarage, 
are  reserved  to  the  prebendary,  and  the  residue  is  given 
to  the  vicars,  on  the  condition  of  their  performing  the 
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duties  of  the  churches.    One  of  the  ordinations  is  in  these 
words: 

*<  Ric  de  Newere  capellanus  psentf  p  Galfirid  de 
Bodond  Can<»iic  Fbende  anst^lip  de  Graham  ad  ppetuam 
qusde  Fbende  vicariam  consensu  dni  Sair  %  cq>itttli  sui 
Sari'  ad  id  acoedenti  ad  eande  admissus  est  "l  in  ea  vi^ 
carius  ppetuus  instituL  Consistit  anUdca  Ticaria  in  m»- 
dietftte  d^gii  tarn  de  Graham  q^m  de  Gunwardeby  1  in 
omnibus  pventibus  altarii  de  Morton  ^  de  Bcesceby  ^ 
sol  vet  vicarius  dco  G.  ^  suocessoribus  snis  ejusde  pbende 
canoniois  oentii  solid  annuos  nole  pensionis  *\  in  officio 
saSdotali  psonali?  ibidi  minist*bit  sustinendo  omia  onla 
poehialia  dcam  pbeodam  oontingencia  Et  mand  est  dco 
Archid  ut,"  &c.  (a) 

There  are  also  in  the  cathedral  of  Salisbury  several 
grants  of  diurches  to  the  bishop :  according  to  these 
grants,  he  and  his  successors  are  to  take  and  dispose  of 
these  churches  as  he  does  of  his  other  churches  or 
prebends.  All  of  these  grants  are  of  this  form.  As  the 
churches  were  given  to  the  whole  body  of  the  deigy  of 
the  diocese,  the  donor  must  have  intended,  that  they 
should  be  disposed  of  only  by  the  members  of  that  body. 
The  donors  could  not  know  that  these  churches  would 
ever  be  appropriated  to  particular  members  of  the  bodjr, 
and  could  not,  therefore,  intend  that  the  lay  rqpro- 
sentadves  of  Any  of  the  members  could  ever  have  the 
disposition  of  them.  For  if  they  had  still  remained  in 
the  aggregate  corporation  of  the  clergy  of  the  diocese, 
personal  representatives  never  could  have  any  riglit. 

They  might  have  thought  that  the  property  given  by 
them  was  for  ever  vested  in  the  church,  and  that  it 
could  not  under  any  circumstances  ever  be  touched  by 


(a)  In  an  ancitnl  roll  of  en-  over  the  dioccta  in  xao99aiidnow 

dowments  of  vicaraget   in   the  renulning  in  the  ngiitry  of  the 
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lay  liaads.  When  the  dmrcbes  aflBrwardf  appropriated 
portions  of  tbis  property  to  difierent  iiiembers»  the  only 
dung  intended  wasi  to  p,ve  the  exclusive  possessions  of 
iiie  portiona  assigned  to  those  members,  to  hold  in  right 
of  die  ehmndi  by  those  members  and  their  successors* 
The  prebends  Aos  constituted  were  made  corporations 
aole,  subordinate  to  die  church,  so  that  they  and  dieiv 
suceesscnrs  were  from  time  to  time  to  represent  the 
diurch,  and  to  enjoy  the  rights  which  were  derived  from 
the  churdi  in  return  for  the  duties  which  they  were  to 
perfona.  N^dier  the  donors  nor  the  appropriators 
could  intend  that  the  personal  representative  of  de- 
ceased pifibendaries  should  ever  interfere  with  any  thing 
that  belofiged  to  the  church*  The  intent  of  both  donors 
4Uid  appropriators  is  opposed  to  the  Ftaintiff's  claim, 
and  their  intent  roust  give  die  rule  for  our  judgment. 
The  ecclesiastical  low  in  a  case  Kke  the  present,  follows 
what,  I  trast,  I  have  shewn  must  have  been  the  intent 
«f  the  donors  of  property  to  the  church,  and  where  the 
eccleriastical  law  does  not  contravene  the  law  of  England^ 
it  is  adopted  into  that  law,  and  is  to  be  followed  l^  the 
aemporal  courts  in  the  (decisions  of  such  cases  ad  are 
within  its  influence. 

Lord  Coke  in  his  1st  Instittde^  d44.  says,  the  eccle- 
eiasdcal  law  Is  to  previdl  where  it  is  not  against  the 
common  law  or  any  custom* 

Unwood^  in  his  Treatise  de  Consuetudine,  fol.  19  a. 
iiaa  tbb  passage.  ^  SS  beneficiatus  decedat  intestatus,  et 
non  ^isponat  de  fructibus,  de  Jure  communi  Ecclesia  in 
^  succedat.  De  cousuetudine  taroen  posset  esse  quod 
per  episcopum  vel  alium  ad  quem  pertineret  bona  tes- 
tatorum  tueri,  deberet  distribui,  ad  deoedentis  debiu 
aolvenda." 

The  ecclesiastical  kw  or  common  law  of  Christendom 
is  here  meant  by  Jisre  camnmni.  By  the  words  **deofm^ 
miehOkie^  die  custom  of  partkular  kingdoms  \i  m« 
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deposed  of  only  by  tmcred  hands ;  tbal  the  eedesi^ 
astical  law  in  deciding  between  tbe  lant  inciNnbent  and 
l)ie  successor  proceeds  according  to  the  intent  of  the 
donors  and  appropriatorB ;  that  the  custom  of  Bug" 
land,  spoken  of  by  Unmood^  does  not  vpply  to  a  right 
pf  presentation  to  a  vacant  living ;  and  further,  thai  the 
ecclesiastical  law  must  determine  to  whom  such*  present 
ation  belongs. 

This  intent  of  tbe  donors  prevents  any  analogy  be* 
tweefr  eedesiastical  and  lay  patroni^  The  fibnner  is 
insepatobly  attadied  to  the  churchy  ilnd  to  be  di^Kised 
sof  only  by  churchmen ;  the  latter  is  attached  to  the 
temporal  estates  of  tbe  founders  of  churches,  and  to  be 
disposed  of  by  those  who  happen  to  be  the  owners  of 
the  estates.  Lay  patronage  being,  from  die  conditions 
which  its  founders'  made,  annexed  to  tempcffal  estates^' 
must  sometimes  pass,  with  the  estates  to  which  it  is  an- 
nexed, to  infants  and  others  inci^ble  of  exercising  the 
right  of  presentation.  This  condition  has  occasioned  4k 
great  defect  in  the  law  relative  to  this  species  of  patron- 
age ;  but  as  it  must  be  disposed  of  by  some  one  connected 
with  the  estate,  it  does  not  concern  the  public  whether 
it  belongs,  in  such  a  case  as  the  present,  to  the  heir  or 
executor  of  the  person  last  seized  of  the  advowsoQ ;  one 
of  them  is  as  likely  to  presait  a  proper  clerk  as  the 
other. 

Ecclesiastical  patronage  is  subject  to  no  sueh  condition^ 

The  founders  of  ecclesiastical  patronage  loojced  to  the 
advancement  of  religion ;  tbe  founders  of  lay  f^ronage 
Co  tl^e  maintenance  of  the  influence  of  their  £imilies. 

Courts  of  justice  should  not,  unless  compelled  by 
some  clear  rule  of  law,  take  church  patronage  from  the 
churchmen,  whose  situations  and  characters  are  security 
for  die  due  exercise  of  it  By  asugning  it  to  the  penKHud 
representatives  of  deceased  patrons,  tb^  subject  it  to 
^hat  It  is  from  its  original  constitution  exempt,  namdy^ 
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ibe  cbanee  o£  Ailing  into  die  hands  of  incapable  persons, 
such  as  in&nts  and  creditors. 

I  have  saidf  that  I  think  the  diffsrence  between  the 
object  of  the  foiinders  of  ecclesiastical  and  lay  patronage 
renders  it  impossible  to  reason  analogically  from  the 
former  to  the  latter;  if  there  be  any  analogy  between 
them,  it  raises  an  inference  imfevonrable  to  the  Plaintiff. 

The  successor  of  a  corporation  stands  in  the  same  r^ 
latioo  to  his  predecessor,  that  the  heir  to  an  estate  does 
to  his  ancestor. 

Now  it  was  determined  by  the  Court  of  Common 
Plea%  jifter  two  arguments  in  the  case  of  Bepingiqn^  v. 
TV  Gooemors  rf  TamnxMih  School^  2  WOsoih  150,  that 
whdre  a  donatm  becanie  vacant  in  the  life^time  of  the 
owner  of  the  ad¥owson  who.  died  before  it  was  filled  up, 
the  donatiye  belonged  to  bis  heir,  and  not  to  his  executor* 
This  decision  was  pronounced  on  amotion,  in  arrest  of 
judgment.  If  the  executor,  when  the  judgment  was  ar- 
rested, had  thought  proper,  that  judgmept  might  have 
been  examined  in.a  court  of  error;  but  it  was  never  dis* 
puted. 

SeUkn^  in  bis  History  of  JifikeSy  c  12.  foL  380.  voL  S. 
P.M.,  tells  us,  that  until  the  time  of  King  JbAn,  there 
was  no  institution;  all  livings  were  donatives.  The 
judges,  in  the  case  above  slated,  confirm  the  account  of 
learned  writer. 

The  heu*  roust  have  had  the  donation  in  every  such 
as  the  present;  and  if  the  heir  would  have  had  it  in 
lay  patronage^ — if  analogy  is  to  be  referred  to^  —  the 
successor  must  have  it  in  ecclesiastical  patrcmage* 

If  a  penson  in  right  of  his  estate^  or  any  puUic  func- 
tims,  has.  the  ^>pointment  to  any  office  that  becomes 
vacant,  and  is  not  filled  up  during  the  life  qf  the 
patron,  the  person  who  succeeds  to  the  office  or  estate 
to  whieli  the  patronage  is  annexed,  has  the  right  of  ap* 
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pointment.     This  is  stiicdy  analogous  to  the  present 
case. 

The  office  of  exigenter  became  vacant  during  the  life 
otBrooie^  Chief  Justice  of  the  Common  Pleas;  Queen 
Man/f  during  the  vacancy  of  the  office  of  Chief  Justice^ 
appointed  CcleshaU  exigenter.  Broom  was  afterwards 
appointed  Chief  Justice,  who  removed  Coleshatt  from  his 
office,  and  admitted  Spraggs.  The  Judges  of  the  King's 
Bench,  the  Chief  Baron,  Attorney-General,  and  the  at^ 
tomey  of  the  duchy,  held,  that  this  office  was  only  at  the 
disposal  of  the  Chief  Justice  for  the  time  being,  as  an 
inseparable  incident  to  the  person  of  the  Chief  Justice. 
Sprats  V.  ColeshaUj  Djfer^  175* 

I  will  now  shordy  consider  the  arguments  urged  in 
favour  of  t)ie  Plaintiff.  It  has  been  contended  that  the 
right  of  presentation  to  avacant  living,  is  by  thevacancjr 
severed  from  the  advowson  to  which  it  belonged,  and 
become  a  chattel,  and  that  a  chattel  could  not  pass  to  the 
successor  of  a  corporation  sole,  except  under  the  statute 
of  Hen.  8.,  which  conveyed  only  such  fruits  as  fell 
daring  the  vacancy. 

Our  law  would  be  most  absurd,  if  the  determination 
of  rig^  depended  on  names  only.  Either  the  right  of 
presentation  to  a  vacant  benefice  is  not  severed  from  the 
advowson,  until  such  right  has  been  fully  exercised,  and 
is  not  a  chattel,  or  its  being  classed  among  chattels  does 
not  prevent  it  from  passing  to  the  successor.  If  this  be 
not  so,  the  donative  in  the  case  in  Wilson^  could  not  have 
belonged  to  the  heir,  for  the  right  of  donation  wasas 
completely  severed  from  the  advowson  in  that  case^  as 
the  right  of  presentation  in  this. 

The  reference  to  the  statute  of  Hen.  8.  is  unfavour- 
able to  the  Plaintiff's  argument ;  for  Gibson  says,  it  was 
only  an  affirmance  of  the  common  law,  by  which  the 
fruito  enumerated  in  it  belonged  to  the  saCQBSsqrs ;  and 
the  object  of  it  was  to  put  an  end  to  the  usurpations  of 
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the  bishops,.  who»  in  defiance  of  the  oommon  kw^  took'       1825i 
fruits  from  those  who  succeeded  to  benefices. 

Fallen  firuits»  or  chattels  severed  from  the  living,  did, 
therefore,  pass  to  the  successor  by  the  common  law.    ' 

It  has  been  also  insisted,  that  if  the  rights  to  such  pre- 
sentations were  perpetually  annexed  to  the  dmrch,  and 
could  in  no  case  be  exercised  by  lajrmen,  the  king  oouM 
not  take  them  as  parts  of  the  temporalties  of  hishops, 
abbots,  and  piiors.  The  king  takes  these  by  bto  pre* 
rogative;  his  rights,  although  determined  by  law,  are. 
often  difierent  from  tliose  of  a  subject  under  similar  dr- 
cnmslanoes.  Bishoprics,  abbies,  and  priories  wera 
founded  by  the  crown*  The  king  is  ^^persaoa  ^acraJ*> 
He  is  supremeotdinary {C(nn,J)ig.EccUsiasticalPer$(m8) ; 
and  was  by  the  statutes  of  the  16  Bick.2.  and  25  Hen.  8« 
declared  to  have  always  been  justly  and  rightly  su* 
pieone  head  of  the  church.  It  cannot,  thenefore;  be 
considered  that  the  objection  to  a  layman's  interfoienGe 
with  church  patronage  applies  to  the  king.  I  would 
observe  that  ia  the  diffident  abridgments  of  the  law  it  is 
said  that,  in  these  cases,  tlie  right  of  presentation  bekmgs 
to  the  kii^  and  not  to  the  bishop's  executors. 

It  might  have  been  ii^rred  from  the  words  ^*  and  not 
to  the  bifkop^s  esecuiors^'*  that  but  for  the  intervention  of 
the  prerogative^  the  presentation  would  have  bdouged 
to  the  bishop's  executors. 

I  have  looked  into  the  year  books,  and  can  find  jn  the  ^ 
case  referred  to,  nothing  said  about  executors,  nor  was 
an  executor  a  party  in  the  cause.    There  is,  therefore, 
no  authority  for  the  introduction  of  die  word^  "  and  not 
to  the  bishop's  executors." 

It  has  been,  said  that  as  the  estate  which  an  eocle- ; 
siastic  has  in  his  church  is  of  the  same  quality  as  that, 
which  a  lay  tenant  for  life  has,  the  right  of  the. personal 
represen^tive  of  the  former  to  present  to  a  chilr<!h/iliitet. 
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be  die  aune  ae  thet  cif  the  pffionel 
latter. 

Then  estates  aie  only  alike  in  this^  that  eaek  amst 
detRmrine  with  die  life  of  its  holder.    The  estste  of  die 
eccJMJasdc  may^  indeed,  determine  befeie^  by  xesiip- 
watJCTij  deprivation,  or  the  aooeptance  of  another  b^ 
iwligffr     Bot  the  estate  of  the  tenant  for  life  is  heUI 
by  him  in  his  anm  njpb^  and  soldy  for  his  own  benefit. 
The  estate  of  the  ecclesiastic  is  hdd  in  right  of  the 
dmrd^  and  for  the  sernce  of  the  chnreh.    On  the 
death  of  a  tenant  for    life^  diere   is  Some  person  in 
eaastence  iriio  rspxesents  die  estate.    Bot  on  die  deadi 
of  a  bsnefioed  clergyman,  his  estate  in  the  beoofioe  is 
in  aboTance  until  the  appointment  of  a  soocessor.    (Co* 
Lit  S4S  &)    The  moment  that  snceessor  is  ^ipointed, 
his  estate  rdatsa  bade  to  the  death  of  his  ptedeeessor, 
ao  that  there-  is  no  time  for  Ae  right  of  a  persaoal  ve- 
psesentadve  of  dra  latter  to  intervene. 

The  law,  with  req>eet  to  the  exercise  of  the  i^t  of 
presentation,  is  diflerent  in  the  case  of  an  erdesjastirsl 
estate  finim  what  it  is  in  the  case  of  a  lay  estate.  An 
ecclesiastical  patnm  can  only  present  one  cleri[,and  if  diat 
derfc  be  rejected  for  insoffidenqr,  the  pataon  is  not  en- 
tided  to  notice  of  his  derk  being  vgectsd.  All  eode- 
siastical  presentations  staler  that  the  person  presenting 
is  either  bishc^  or  prebendary,  or  odier  penon  having 
diorch  patronage^  and  that  he  collates  or  preaents  in 
right  of  his  bishoprick^  or  prdMnd,  or  other  d^[niqr. 

^  To  die  right  reverend  fether  in  God  Jbbi,  by  divine 
permission.  Lord  Bishop  of  Idneobiy  to  his  vicar-gen^ 
lal  in  qpirituak,  or  to  any  other  person  or  persons 
hnvi^  or  to  haiw  soflkient  anthority  in  diis  bduJf ; 
IKBiam  DodmeB^  doctor  in  divinity,  prabendaiy  of  the 
pvebend  of  SoM  GnmOumh  antiendy  fonncbd  in  dra 
cathedral dmrch  of  iSanaa,  and  in  r^  of  thatyrebemi, 
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the  true  and  undoubted  patecm  of  tha  nctoiy  of  HPU&^ 
in  the  oounty  of  Lincoln^  and  your  lordship's  dioocae  of 
iMcobif  greeting : 

**  I  present  to  your  Lordship,  and  to  the  xeetoiy  and 
parish  cbuxeh  of  JViei^  aforesaid,  now  void  by  the  resign 
nation  of  Basil  Cavtf  clerks  the  hist  incumbent  thev^  and 
to  my  pKsentation.  in  fiill  rig^t  bekx^fing^  my  bslofed 
in  Christ  JfSlumZkdaodlf.d^tkf  master  of  arts,  hmnlily 
pngriag  that  your  Lordship  would  be  graciously  pleased 
to  admit»  and  canonically  to  institute  him,  the  said  JFU^ 
Uam  Dotbdlf  to  the  rectory  and  pariA  cbarfch  t)f  Welb^ 
Anuidf  to  invest  hiaa  with  all  and  singidsor  the  eighty 
ud  appurlenaneea  thereto  bdbngini;,  to  canse 
indncted  into  the  seal,  aetual,  and  iDor^onl 
thereof,  and  to  do  aU  other  things  which  .to 
your  pastoral  office  may  in  this  caae  q^penainorbelong. 
In  witness  whereof  I  hsee  hereunto  set  my  hand  and 
seal  this  mtb  day  of  October^  in.  the  year  of  our  Leid 

ms. 

tVUUam  DodweU  (us.)" 

^  Jchn^  bydiiriiie  permissioD,  Bishop  o(  SeUsburyy  to 
onrweD  beloTed  in  Christ,  Thomas  Rermdl^  derk,  B.D. 
Hedth,  grace,  and  benedicfion.  We  do  hereby  freely, 
and  out  of  mere  good  will,  gi?e  and  conier  upon  yoti  the 
prebend  or  eanonry  of  South  Grantham^  -  founded  in  our 
cathedral  chbrch  of  "Satidmryj  vacant  by  the'  death  of 
Boberi  Pricey  derk,  L.L.D.,  the  last  prebendary  thereof^ 
and  bdonging  In  full  right  to  our  donation  or  odiatiott 
by  virtue  of  our  bbhopric : 

''  And  we  do  duly  and  canonically  institute  you  in  and 
Co  the  said  prebendary  or  eanonry,  and  invest  you  with 
all  and  singular  the  rights,  members,  privileges,  and  ap* 
purtenances  thereunto  belonging  (you  havuig  ftrst  b^ 
fore  us  made  such  subscriptions,  and  taken  such  oaths 
as  are  i»  this  case  by  law  required  to  be  subscribed  «id 
taken) :    And  we  do  by  these  presents  assign  and  ap» 
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point  to  you  the  ataU  in  the  cb<Hr  of  our  said  cathedral 
church  belonging  to  the  said  prebend  or  canon vy,  aiod 
to  the  same  hitherto  usually  assigned,,  saving  always  to 
ourselves  our  episcopal  rights,  and  the  dignity  and  ho- 
nor of  our  cathedral  church  of  Salidnuy.  In  testimony 
whereof  we  have  caused  our  episcopal  seal  to  be  here- 
unto affixed,  dated  this  I7th  day  of  April  in  die  year  of 
our  Lord  1828,  and  of  our  translation  the  sixteenth. 

J.  (l.  s.)  Sanmu" 


**  Jdknj  by  divine  pennission,  Bishop  of  Satubunf^  to 
our  well  beloved  in  Christ,  Thomas  Henry  MirehoysCf 
derk^  M.A*  Health,. grace,  lUid  benediction*  We  da 
hereby  freely  and  out  of  mere  good  will,  give  and  con* 
fer  upon  you  the  prebend  or  canonry  oS  South  Qraniham^ 
founded  in  our  cathednd  church  of  SaliAurjff  vacant  by 
the  death  of  Thomas  BenneU,  clerk,  B.D.,  the  late  pre* 
bendary  thereof,  and'belonging  to  our  donation  or  col- 
lation in  full  right  by  virtue  of  our  bishoprick ;  and  wc 
do  duly  and  canonically  institute  you  in  and  to  the  said 
prebend  or  canoni^,  and  invest  you  with  all  and  singu- 
lar.tbe  rights,  members,  privilq;e8,  appurtenances  there- 
junto  belongings  you  having  first  before  us  made  such 
subscriptions,  and  taken  such  oaths  as  are  in  this  case 
by  law  required  to  be  subscribed  and  taken ;  and  we  do 
by  these  presents  assign  and  appoint  unto  you  the  stall 
in  the  choir,  and  place  and  voice  in'^the  chapter  of 
pur  said  cathedral  church  belonging  to  the  said  pre- 
bendary or  canonry,  and  to  the  same  hitherto  usually  as- 
signed ;  saving  always  to  ourselves  and  our  successors, 
bishops  of  SaLisburtfj  our  episcopal  rights,  and  the  dig- 
nity and  honor  of  our  said  cathedral  church  ofSalisbuty* 
In  testimony  whereof  we  have  caused  our  episcopal  seal 
to  be  hereunto  annexed,  dated  this  ISth  day  ofjidy^  in 
the  year  of  our  Lord  1824,  and  of  our  translation  the 
eighteenth." 

These 
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These  forms  of  presentation  shew  the  tonnection  of 
the  party  presenting  with  the  church.  An  adminigtra* 
trix  could  not  use  such  words  in  her  presentation*  It 
behoves  those  who  support  her  claim,  to  shew  sonie  law 
that  would  authorise  a  bishop  to  institute  on  9  presenl>« 
ation  that  did  not  contain  them. 

A  lay  patron  may  present  two  persons  and  allow  the 
bishop  to  take  one  of  them.  He  may  revdce  his  pre- 
sentation and  present  another  clerk;  he  is  entitled  to 
have  notice  of  the  rejection  of  his  clerk  for  incompetency^ 
and  he  does  not  name  in  his  presentation  the  estate,  in 
ri^t  of  which  he  presents. 

If  these  patrons  are  subject  to  different  laws  whilst 
living,  why  must  their  patronage  be  subject  to  the  samei 
law  when  they  are  dead  ? 

In  2  JSatf.  Abr.  346.  it  is  laid  down,  *<  St  le  pan^on 
doit  presenter  ai  viearage»  anoore  si  le  vicarage  de^i^ 
ent  void  durant  le  vacancy  del  parsonage,  le  ptatton 
dd  parsonage  presentera.''  SoUe  refers  to  19£iL8# 
quare  impedii^  178.  It  may  be  said,  if  the  successor 
is  the  representative  of  the  church,  he  should  havct 
presented.  In  this  case  it  does  not  appear  that  there 
was  any  successor  at  the  time  of  the  present«tiQh4 
Formerly  patrons  kept  churches  vacant  for  many  years^ 
and  in  the  mean  time  took  the  fruits.  It  does  not  apk 
pear  whether  the  patron  was  a  layman  or  ecdesiilstiflu: 
But  I  have  looked  through  the  19of  JEtfrn  2.,  Rnd  fiil4 
only  two  cases  of  <*  qtiare  impedU*!  In  the  fir$t,  the^ 
Plaintiff  claimed  to  prteent  as  the  heir  .^f  the  person  I^t^ 
seized  of  llie  adtowson,  and  the  question  wasy  wbeth^i 
she  was  the  heir,  or  npt :  no  ptAni  was  made  in  favoiur  pf 
aQ'.^ecQtpr:  the  second,  whii^h  J  think  is.  the  case^ 
dluded  to  by  MoUe^  Was  a  ^ase  in  which  the.king  iplaiine4. 
to  present  to  a  living  in  the  patronage  of  a  prior  du^ng 
the  vacancy  pf  thp  priory*  Th?  case  of  a  pHpry  is  Ukc^ 
that  of  a  bishop,  find  the  king'is;  daipi.  1$  founded  <m  h^ 
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L '  ^*J!.|.     ▼acftnt  bishoprics,  ablnes,  and  priories.    BoBe  has  there^ 

«.  fiire  no  anthority  for  saying,  that  any  other  patron  er«i 

i^mmL     ^^  ^®  ^^^E  ^  ^^^  particular  eases  would  hare  had 

die  right  pf  presenting  to  a  vicarage  becoming  vacant 

during  the  vacancy  of  the  rectory* 

It  has  abo  been  urged  on  the  part  of  the  Plaintiff,  diat 
ta  an  ecclesiastical  patron  may  grant  a  right  of  present^ 
ation  to  a  lajrmaa  by  deed,  he  may  give  a  prearatation- 
that  becomes  vacant  in  his  life  thne  by  his  will,  or  diat  h 
will  belong  to  his  administrator  if  he  makes  no  will. 

I  am  not  prepared  to  admit  on  the  authority  of  the 
two  cases  dted,  and  I  can  find  no  other,  that  an  eeclesi- 
astical  patron  am  grant  die  next  presentatbh  to  any 
living  in  his  patronage. 

The  oaae  in  Hobart  does  hot  decide  the  point*.  The 
judgment  was,  *'  that  the  words  of  die  grant  were  in*' 
sufficient  to  convey  the  right  of  presentadon/'  The 
case  in  Cto  EUk.  cannot  be  law.  The  grant  was  tXmik 
aKhdeaoonry,  a  judicial  office.  Widiout  reference  to  the 
ilMute  of  JStf.  6*>  I  think  we  should  now  scarcely  endure 
to  hear  it  argued,  that  (me  who  had  the  appointment  to 
m  judicial  office  might  assign  that  iqppointnient.  If  he 
could,  grant  it  in  hb  lifetime,  this  very  case  is  an  an* 
tbority^  that  such  a  grant  will  not  bind  his  successor^ 
€ot  the  report  states  that  such  an  assignment  would  be 
within  the  restraining  statute  of  the  1  Eliz.  But,  al* 
Addilh  sh  'eefcleBiasdcal  patron  might  grant  the  right  of 
pWtttadon  when  die  church  is  fidl,  does  it  (Ulow  that 
he  could  gnmt  it  when  the  church  is  void,  and  when  his 
gralit  is  not  to  take  fSSbCt  till  after  his  deadi,  and  must 
faM  his  successor?  such  a  grant  would  be  against  tho 
letter  of  the  restraining  statute,  and  the  passing  of  such 
patronage  by  w3I  or  letters  of  administration,  which 
cannot  take  e£bct  unffi  the  death  of  the  testator  or  in- 
tcflftate,  is  against  the  spirit  of  dmt  statute. 

The 


iir  THK  9mm  YtMt  or  GEO.  IV. 

The  optaoBs  Bamgaed  tk>  ANUiishops  hf  biiliopt  on  188ft 
dlcfar  oonaecrations,  have  been  mentioned*  I  do  not 
pvetend  to  decide  on  the  velidky  pf  tlieie  grants,  «  «n 
the  rights  of  ardibishops  to  beqaeath  by  theit  wffls  the 
patronage  conveyed  to  them.  It  is  true  that  Ae  tnuU 
ef  sndi  wiUs  have  been  reoognned  in  the  Cenit  ef 
Chanoefj)  but  in  the  cases  in  which  they  came  bebve 
that  oouity  all  the  parties  were  interested  in  considering 
them  legale  and  no  olgection  to  their  legality  was  niade«> 

I  have  heard  it  said,  that  this  right  of  the  arobr 
bbhops  is  derived'  from  the  Pope»  Utfwood  say%  the 
pope  IfBB  **  Poiestas  siqfra  jixtai*  If  in  the  exerase 
of  this,  which  BeUarmine  calls  his  exirawiUnary  aw^ 
thorify^  he  could  give  this  light  to  the  archbishops^ 
such  a  right  most  be  an  anomaly  in  die  law.  But 
I  think  the  pqpal  pow^r,  both  ardinaty  and  extrw- 
ardhuny^  had  been  overthrown  in  tUs  country  befix^ 
these  grants  were  first  made.  Oiison  says,  that  the 
old  practice  was,  for  the  archbishops  to  require  Ushopa 
on  their  consecration  to  provide  for  some  particolar 
clergyman,  leaving  die  provision  to  be  made,  and  the 
time  of  making  it  entirely  to  the  bishop ;  and  Aat  the 
first  instance  of  an  assignment  of  any  particokr  benoi* 
fice  to  the  archbbhop  is  to  be  found  in.  the  books  of 
Archbishqi  Cranmer.  If  there  are  no  such  asstgnmenta 
of  an  earlier  date,  it  would  be  difficult  to  support  thMi 
without  the  dd  of  an  act  of  parliament 

14.  after  til  the  hibour  that  has  been  bestowed  in  inr 
vestigattng  diis  case^  there  sdll  remains  o  doubt  how  it 
should  be  decided,  we  are,  I  think,  then  permitted  p^ 
consider  die  dednon  that  will  most  advance  the  oanse 
of  established  religion.  We  dionld  lay  down  such  « 
nde  as  is  most,  likely  to  secure  the  presentation  of  the 
fittest  persona  tp  fill  churches  that  are  left  vacant  at  the 
death  of  ecclesiastical  patrons^  My  regurd  far  the  fiuaily 
of  the  esccdlent  person  whose  death  has  occasioned  this 

question. 
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Bishop  of 
liUicoxiir* 


question,  is  too  well  known  for  it  to  be  supposed  that 
the  observations  I  am  about  to  make  can  be  api^ied  to 
them.  But,  generally  speaking,  I  think  it  cannot  be 
dbubted  that  the  successor  is  more  likely  to  make  a 
judkious  and  disinterested,  choice  than  the  personal  re* 
{M'esaitatiye  of  the  late  prebendary.  A  presentation  in  the 
hands  of  an  adminbtratrix  is  like  lay  patronage,  liable 
to  fall  into  the  bands  of  a  person  who  is  unfit  for  the 
exercise  of  such  a  trust;  a  woman,  an  infimt,  an  igno- 
rant.person,^or  a  diisappointed  creditor.  The  successor 
must  be  a  cleigyman,  a  dignitary  of  the  church,  a  per- 
son whose  education  and  habits  qualify  him  to  appoint, 
and  whose  situation  and  character  are  the  best  security 
ibr  his  making  a  proper  appointment. 

If  we.  wanted  an  instance  to  prove  how  well  and  how 
dbintelrestedly  ecclesiastical  patronage  is  bestowed,  I 
-might  mention  that  of  the  late  prebendary  of  Granihanu 
I  believe  he  was  selected  by  the  University  of  Cambridge^ 
and  by  two  distinguished  prelates,  for  the  situation 
which  be  held,  only  because  he  was  known  to  be  a  per* 
son  .the  best  qualified  to  dischai^  the  various  and  im- 
portant duties  of  thpse  situations. 

The  clergy  know  that  the  filing  the  churches  with 
learj^  and  pioUs  clerks  is  the  most  efiectual  human 
means  of  lengthening  the  doitls  and  strengthening  the 
.stakes  of  tlieir  tent. 

Such  dignitaries  of  the  church  as  hold  ecclesiastical 
•patronage  will,  I  hope,  bestow  it  on  such  worthy,  clerks 
as  ar6  most,  able  and  desirous  of  promoting  piety  and 
morality.  In  this  hope^  I  will  never  consent  to  with*- 
draw  it  from  the  church  by  whom  the  original  donors 
intended  it  should.'  be  administered,  or  to  permit  any 
layman  under  any  pretence  to  interfere  vrith  the  dispo- 
sition of  it  For  these  reasons,  I  think,  our  judgment 
should  be  for  the  Defendants. 

Judgment  for  Defendants  accordingly. 
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Mayor,  Assignee  of  W.  H.  Pyne,  z>.  Ptne.    '     JVav.9. 

♦ "  ....  ,  ' 

* 

^T^HIS  wa6  an  action  by  the  assignees  of  a  bankrupt^  i.  Wliere  a 

for  ffoods  sold  by  him  to  the  Defendant.     The  pleaa  ^"^^^t  >• 
®  "^      .  ,  *^      :  found  for  the 

vera  first,  the  general  issue.     Secondly,  that  after  the  Phintlffmam 

promises  stated  in  the  declaration,  and  before  the  com-  action  by  as- 
mencement  of  the  action,  and  before  J^.jFf.iF^e  became  crafr^t  en-* 
a  bankrupt,  he  released  the  Defendant  from  all  action$t  tered  into 
To  which  it  was  replied,  that  W.  H.  Pyne  had  become  "^^  *^^*jj- 
bankrupt  before  the  deed  of  release;  and'  on  this  re-r  his  bankrupt- 
plication   issue  was  joined.     At  the  trial  before  Bed  ^V*  it  it  no 
C.  J.  Guildhall  sittings  after  Trinity  term^  it  appeared  Sttine  aside 
that  the  bankrupt  was  author  of  a  work  called   The^  the  verdict, 
History  of  the  Royal  Residencies,  which  he  published  by  ^^  *^  ^^  ^ 
subscription,  in  twenty-four  numbers,  at  one  guinea  a  xoo/.  of  the 
number.     The  numbers  were  printed^  and  left  at  the;  petitioning 
publisher's  house  ready  for  delivery  monthly.     Each  was  contracted 
subscriber  received  his  numbers  at  the  house  of  the  within  six 

bankrupt    The  whole  twenty-four  numbers  were  com-  7**"  j*ef<^ 
.  the  suing  out 

pleted.    The  Defendant  only  took  away  eight  numbersj,  of  the  com- 

althougb  he   was   informed  that  the  remainder  were  ^iwion. 
ready  for  him.     With  respect  to  the  release,  although  cxec'utedbi^^ 
executed  more  than  two  months  before  the  suing  out  of  the  bankrupt 

the   commission,   it  appeared   to   have  been   executed  r^?"  **  *^'  ®^ 

^  ^^  bankruptcy, 

after  an  act  of  bankruptcy ;  the  Defendant  knew  that  to  a  relessee 

the  bankrupt  was  insolvent  at  the  time  of  executing  ^''^  knows  of 

it;    and   it   did   not  appear    that   100/.   of  the   peti-  in^h^^^^* 

tioning  creditor's  debt  had  been  contracted  within  six  not  Talid,  al- 
though exe- 
cuted mora  than  two  months  before  the  suing  out?  of  the  commission. 
3.  Upon  a  contract  for  twenty-four  numbers  of  a  perioiiical  work^to  be  delivered 
monthly*  at  a  guinea  a  number,  a  PlaintilT  may  sue  for  the  numbers  actually  deliveied, 
dthough  the  contract  be  not  reduced  into  writingy  as  required  by  the  ttatute  of 
ftauds. 

Vol.  III.  U  yean 
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1835.       years  before  the  suing  out  of  the  commission  of  bank- 

9.  The  jury  having  found  a  verdict  for  the  Plaintiff  on 

PAiNE.      both  the  issues, 

Vaughan  Serjt  moved  for  a  nonsuit  on  several 
grounds.  First,  that  it  did  not  appear  that  100/.  of  the 
petitioning  creditor's  debt  had  been  contracted  within 
'  six  years  before  the  suing  out  of  the  commission.  Se- 
condly, that  the  release  was  valid,  inasmuch  as  it  was 
executed  more  than  two  months  before  the  issuing  of 
the  commission  of  bankruptcy,  and  that,  at  all  events, 
the  Plaintiff  ought  to  have  averred  in  his  replication 
that  the  Defendant  knew  of  the  act  of  bankruptcy  when 
he  took  the  release.  Thirdly,  that  the  assignees  could 
not  sue  the  Defendant  till  the  bankrupt's  part  of  the 
contract  was  performed  by  the  delivery  of  the  whole 
twenty-four  numbers ;  and,  lastly,  that  the  contract  not 
having  been  reduced  to  writing  was  void  by  the  statute 
of  frauds,  as  the  work  was  not  to  be  completed  within 
a  year.     Boy  dell  v.  Drummond.{a) 

Best  C.  J.*  The  first  objection  which  has  been  made 
to  the  verdict,  \s,  that  it  does  not  appear,  that  100/.  of 
the  petitioning  creditor's  debt  was  contracted  within  six 
years  before  the  suing  out  of  the  commission  of  bank- 
ruptcy. I  think  it  would  be  highly  inconvenient  to  allow 
a  debtor  of  the  bankrupt's  estate  to  make  such  an  ob- 
jection. This  point  was  decided  by  the  Court  of  King's 
Bench  in  the  case  of  Quantock  v.  England {b)  after  much 
consideration,  and  Lord  Mansfield  in  a  case  at  Nisi  Prins 
held,  that  the  bankrupt  himself  could  not,  after  having 
surrendered  to  his  commission,  avail  himself  of  the 
statute  of  limitations. 

These  decisions  came  under  the  consideration  of  the 

(a)  zz  Eajtf  Z4a.  (b)  j  Burr.  ;(6a8. 

present 


Mayor 
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present  Chancellor  in  Ex  parte  Devodn€y{a\  and  his  1825. 
Lordship  confirmed  the  case  of  Qiiantock  v.  England^ 
but  held  that  the  rule  in  that  case  should  be  confined 
to  actions  brought  by  assignees  against  the  debtors  of  Payne. 
the  estate,  and  could  not  be  extended  to  cases  in  which 
the  bankrupt  disputed  his  bankruptcy,  or  to  oppositions 
made  by  creditors  to  the  proof  of  debts  under  the  com« 
mission  that  were  more  than  six  years  standing.  We 
ought  to  diminish  as  much  as  possible  the  difiiculties  of 
maintaining  actions  to  recovoi'  debts  due  to  a  bankrupt's 
estate.  It  would  be  wiser,  I  think,  to  prevent  the  bank- 
ruptcy from  (6)  being  questioned  in  any  action,  except  such 
as  are  brought  for  the  purpose  of  trying  the  validity  of 
the  commission,  by  the  bankrupt  or  any  creditors  who 
have  a  right  to  dispute  it. 

The  second  objection  is,  that  although  the  release  was 
after  an  act  of  bankruptcy,  and  the  Defendant  knew  that 
the  bankrupt  was  insolvent  at  the  time  it  was  executed,  yet 
as  the  commission  was  not  issued  within  two  months  after 
the  release.  Sir  Samuel  Roniilb/'s  act  rendered  the  release 
valid,  the  Plaintiff  not  having  in  his  replication  alleged 
that  the  Defendant  knew  that  the  bankrupt  had  com- 
mitted an  act  of  bankruptcy  or  was  insolyent. 

I  think  the  Defendant  having  'pleaded  that  the  release 
was  executed  before  the  bankruptcy,  and  it  being  proved 
at  the  trial  that  it  was  executed  after,  the  plea  was  ne- 
gatived, and  the  Plaintiff  was  entitled  to  a  verdict  on 
this  issue. 

The  third  objection  was,  that  this  action  could  not 
be   maintained,   the   bankrupt   not   having  (performed  * 

his  part  of  the  contract.  The  short  answer  to  this 
objection  is,  that  the  Defendant  put  an  end  to  the 
contract,  consequently  the  Plaintiff  was  entitled  to  re* 
cover  for  the  amount  of  what  he  had  performed. 

(a)  15  Fa*  483.  (b)  Ftde  6  Gro.4*  ^*  i^. 

U  «  If 
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If  a  man  agrees  to  deliver  me  one  b^iadred  quarters  of- 

• 

corn,  and  after  I  bare  received  ten  quarter^  I  decline 
taking  any  more,  he  is  at  all  events  entitled  to  recover' 
against  016  the  value  of  the  ten  that  I  have  received.* 
The  bankrupt  wa$  the  author  of  a  work  called  The* 
History  of  Royal  Residences,  which   he  published  by 
subscription  in  twenty-four  numbers,  at  the  price  of  one- 
gninea  eadi  number.     The  numbers  were  printed  and 
left  at  the  publiiiher's  house  r^dy  for  delivery  monthly.. 
Each  subscriber  received  his  numbers  at  the  house  of 
the  bankrupt.    The  whole  twenty*fbttr  numbers  were 
completed. 

The  Defendant  only  took  away  eight  numbers,  al-; 
thOu^  he  was  informed  that  the  remaining  numbers 
were  ready  for  him. 

The  Defendant  broke  his  bargain  in  not  taking  the 
othier  numbers,  and  was  liable  to  pay  foi;  those  he  had, 
and  the  verdict  is  only  for  the  eight  that  were  received- 
fay  him. 

The  case  of  BoydeU  v.  Drummondj  which  has  been 
teferi^6d  to  by  the  Defendant's  counsel,  shews  that  th^ 
statute  of  frauds  will  prevent  Platntiffi  from  recover-* 
ing  on  the  oi^iginal  contract,  where'  it  was  dot  in 
writing,  and  not  to  be  performed  within  a  year.  But 
neither  the  statute  nor  the  case  shew  that  PIainti£& 
are  not  to  be  paid  for  numbers  actually  received  by 
the  Defendant  In  Boydell  v.  Drummond,  the  Defend-- 
ant  had  piud  for  all  the  numbers  of  the  work  subscribed 
ibr  that  he  had  received ;  land  the  question  was,  whether 
the  executory  part  of  the  contract  was  binding,  and  the 
Defendant  bound  to  take  and  pay  for  the  residue  of  the 
work*  The  reasoning  of  the  judges  in  that  case  is 
against  the  argument  of  the  Defendant's  counsel.  They 
consider  a  subscription  of  this  sort  as  a  divisible  contract, 

The  meaning  of  the  contracting  parties,  when  they 
say  taeMjf^fimr  numbers^  at  one  guinea  each  number^  is, 
liiat  the  publisher  shall  be  paid  as  the  numbers  come 

out. 
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out,  not  that  he  is  to  wait  until  the  work  is  complete 
before  he  receives  any  money. 

One  of  the  reasons  for  publishing  in  numbers  is^  that 
tlie  publishers  have  not  sufficient  capital  to  complete  an 
expensive  work.  Many  of  the  most  beaudful  works 
which  the  public  now  possess,  could  never  have  been 
brought  out  unless  the  publishers  had  been  pai4  as  the 
numbers  were  delivered, 

K  the  Defendant  had  not  put  an  end  to  the  contract, 
I  should  have  no  difficulty  in  saying,  that  the  banki»upt 
was  entitled  to  be  paid  one  guinea  by  him  £)r  every 
number  that  he  received. 

The  rest  of  the  Court  concurring  the  rule  was 

Refused*. 


Waistell  v.  Atkinson. 


iVbv.ZOt 


ASSUMPSIT  for  the  hire  of  a  gig.  Plea  of  tender, 
and  payment  into  Court  as  to  SL  part  of  the  de^ 
mand,  and  non-assumpsit  as  to  the  rest.  The  Plaintiff 
having  taken  the  51.  paid  in  on  the  plea  of  tender,  and 
having  proceeded  to  trial,  there  was  a  verdict  for  the 
Defendant  on  the  tender,  and  for  the  Plaintiff  on  the 
non'ossumpsit^  with  I/.  195.  damages. 

Spankie  Seijt.,  on  the  part  of  the  Defendant,  upon  an 
affidavit  stating  that  he  resided  within  the  city  of 
London^  moved  for  a  rule  to  shew  cause  why  he  should 
not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  in 
order  to  entitle  himself  to  the  benefit  of  the  Londorr 
court  of  conscience  act,  S9  &  40  G.  3.  c.  104.  He  cited 
Home  V.  Hughes  {a)  and  Cook  v.  Johnson  (6),  to  shew 


A  tender  and 
payment  into 
court,  by 
which  the 
Plaintiff's 
claim  is  re* 
duced  below 
4ar.,  will  not 
entide  the 
Defendant  to 
enter  9^  sug- 
gestion on  die 
London  emit 
of  conscience 
act,  although 
the  issue  on 
the  tender  is 
found  for  the 
Dtfcnduit* 


(a)  ZEasttSA^. 


{h)  %  Priect  Z9* 


U  3 


that 
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Waisibll 
azkinsox, 


that  where  a  debt  was  reduced  by  part  payment  below 
61.  before  action  brought,  the  case  was  within  the  act ; 
he  argued  that  a  tender  was  equivalent  to  part  payment^ 
and  he  distinguished  the  case  of  Heaward  v,  Hopkins  {a\ 
in  which  the  contrary  had  been  holden,  on  the  ground 
that  it  was  decided  on  a  different  aet  of  parliament,  and 
before  part  payment  had  been  holden  to  bring  cases 
withm  the  act. 


Best  C.  J.  The  case  in  Douglas  is  decisive  on  this 
point.  The  Court  waa  of  (pinion  in  that  case,  that 
where  a  tender  only  was  pleaded,  no  suggestion  ought  lo 
be  entered.  There  is  no  subsequent  case  in  which 
that  principle  has  been  affected.  In  the  case  in  the  Ex- 
chequer, there  was  part  payment^  and  to  that  extent  the 
debt  was  extinguished,  but  it  cannot  be  said  to  be  ex* 
Unguished  by  a  tender. 

Rule  refused.  (6) 

{a)  Doug*  44&.        (B)  But  see  Jordan  v. Strongf  sM^l^S*  196. 


tfov.  !%• 


Anderson  v.  Shaw.. 


Whereat 
Plaintiirdoes 
not  appear,  a 
verdict  cannot 
be  taken 
against  Kim, 
though  the 
Defendant 
pleadi  a  ten- 
der. 


HTHE  Defendant,  who  had  pleaded  a  tender,  and  paid 
money  into  Court,  took  down  the  record  by  proviso, 
and  the  Plaintiff  not  appearing,  a  verdict  was  taken  for 
the  Defendant  upon  the  authority  of  '  GtUheridge  v* 
Smith  (a),  and  Harding  v.  Spicer  (6),  where  it  is  laid 
down  that  a  Plaintiff  cannot  be  nonsuited  after  a  plea  ef 
tender. 


{a)  %H.BLs'n» 


(h)  t  Campb,  3»7. 


Ondam 
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OnsU/BDf  Seijt.,  on  the  authority  of  Hicks  t.  Young  (a)^ 
Gardener  ▼.  Davis  (6)j  and  Dennis  v.  Dennis  {c)^  in 
which  the  practice  is  laid  down  the  other  way,  obtained 
a  rale  nisi  to  set  aside  this  verdict. 

Taddyj  Seijt,  who  shewed  cause,  contended  that  the 
opinion  of  Heath  J.  in  the  two  cases  cited  at  Nisi  Frius 
was  correct,  because  the  judgment  of  nonsuit  is,  **  that 
the  Plaintiff  take  nothing  by  his  writ,"  whereas  upon  a 
plea  of  tender  and  payment  of  money  into  Court,  it  ap- 
pears he  takes  something,  and,  therefore,  cannot  be 
supposed  to  abandon  his  suiw 

Best  (X  J.  My  opinion  at  the  trial  was,  that  as  there 
was  one  issue  on  the  Plaintiff  and  the  tender  applied 
only  to  a  part  of  the  demand,  a  verdict  could  not  be 
given  against  the  Plaintiff  in  his  absence. 

The  case  of  Gutheridge  v.  Smith  was  cited  to  me^ 
I  understood  that  in  Gutheridge  v.  Smith  it  had  been 
decided  by  the  Court  of  Common  Pleas,  that  when 
a  tender  was  pleaded,  there  could  not  be  a  nonsuit,  but 
the  Defendant  must  have  a  verdict  I  find  that  no  other 
Judge  says  any  thing  on  this  point,  but  Mr.  Justice 
Heath.  The  case  in  Campbell  was  also  decided  by  the 
same  learned  Judge.  No  m^n  can  entertain  a  higher 
respect  for  the  opinion  of  any  Judge  than  I  do  for  that 
of  Mr.  Justice  Heath.  If  there  was  any  thing  like  a 
defect  in  the  comprehensive  and  accurate  mind  of  that 
excellent  man,  it  was,  that  it  could  not  easily  descend 
to  the  consideration  of  such  points  as  that  now  to  be 
decided.  It  was  the  practice  to  call  the  Plaintiff  in 
every  case :  if  he  did  not  answer,  no  verdict  could  be 
given  against  him.     At  this  day  if  the  Plaintiff's  coun- 
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iel  idforms  tbe  Court,  whilst  the  jury  are  consldenn^ 
theur  verdict,  that  the  Plaintiff  does  not  appear,  a  nonsuit 
is  entered.  Can  there  then  be  any  thing  but  a  nonsuit, 
when,  instead  of  disappearing  just  before  the  end  of  the 
cause,  he  does  not  appear  at  all  ?  It  is  said,  that  when 
Acre  is  a  tender,  he  takes  something  by  his  writ ;  so  he 
does,  if  money  be  paid  into  Court,  and  he  takes  it  out, 
and  it  has  been  often  held,  that  a  Plaintiff  may  be  no»- 
•uited  after  payment  of  money  mto  Court. 
Tbe  verdict  must  be  set  aside. 


Park  J.  .  I  am  of  the  saoie  opinion ;  there  cannot  be  m 
verdict  unless  the  Plaintiff  appears,  and  there  is  no  case 
which  haa  established  a  contrary  rule.  In  the  case  on 
whiqh  so  much  reliance  has  been  placed,  it  is  said,  *'  in 
joint  actions  there  cannot  be  a  iionsuit,  because  of  the 
incongruity.^  There  is  the  same  incongruity  in  the 
present  instance,  and  though  we  have  been  pressed  with 
the  opinion  of  Mr.  Justice  Heath,  the  weight  of  autho* 
rity  the  other  way  must  prevail  here. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute* 
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The  Plaintiff  ^OVENANT  on  an  agreement  under  seal,  by  which, 
part  of  an  ^  consideration  of  the  Plaintiff  having  for  that  pur- 

agreement  pose  paid  the  Defendant  800/.,  the  Defendant  agreed  to 
St^t*hti  ^^^g^  ^  t^e  Plaintiff  600?.  worth  of  Godbdd^s  Veget- 
been  duly  ^olk  Balsam.  Plaintiff  was  to  be  the  agent,  and  die 
stamped* 

At  the  trial  of  an  action  on  the  agreement,  the  Defendant*  upon  notice,  prodnced 
lut  part,  anstampcdf  and  'the  Plaintiff*  the  draft  of  the  agreement. 

Htldf  that  the  Defendant's  part,  unstamped,  might  be  received  m  evidence. 

I 

Defendant 
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I^d!aidant  was  to  take  back,  at  the  price  paid  for  the 
Mme,  all  that  the  Plaintiff  should  be  uiiabie  to  dispose 
of  in  six  months.  Averment  that  the  Plaintiff  in  that 
fime  was  able  to  dispose  of  ho  itiore  than  would  produce 
18/.  6s.  %d.  Breach  that  the  Defendant  refused  to  take 
back  the  residue,  pursuant  to  his  agreement  The 
l^laintiff  excused  himself  from  profert^  by  an  allegation 
ihat  the  deed  was  lost.  At  the  trial  before  Best  C.  J., 
landon  sittings,  after  Trinity  term  last,  the  Plaintifll^ 
after  having  given  the  Defendant  notice  to  produce  the 
counterpart,  and  having  proved  the  loss  of  the  deed  doi- 
elared  on,  which  had  been  executed  by  the  Defendant 
only,  offered  in  evidence  the  draft  of  the  deed ;  the  De- 
fendant's counsel  at  the  same  time  produced  the  counter- 
part, executed  by  the  Plaintiff  only,  and  unstamped, 
and  insisted  that  the  draft  could  not  be  received,  because 
the  counterpart  was  in  Court;  and  that  the  counterpart 
could  not  be  received,  because  it  was  unstamped.  The 
objection,  however,  having  been  overruled,  and  the  un- 
stamped counterpart  holden  to  be  admissible  evidence  of 
tfie  lost  deed,  the  jury  found  their  verdict  for  die  PlaintiAl 


Bosanquetf  Serjt.,  having  on  the  above  objections  ob- 
tained a  rule  nisi  for  a  new  trial, 

•  

'    WUde^  Serjt.,  now  shewed  cause.    The  Plaintiff  was 

^titled  to  produce  in  evidence  either  the  draft  or  the 
tonnterpart  of  the  lost  deed,  because  if  both  were  rejected 
Ae  Defendant  would  obtain  an  advantage  by  his  own 
wrong  in  omitthig  to  stamp  the  counterpart.  The 
Counterpart,  if  read,  must  be  read  as  a  copy,  and  not  as 
a  deed,  because  if  it  were  read  as  a  deed  the  Plaintiff 
must  have  been  nonsuited,  inasmuch  as  he  had  declared 
on  a  deed  executed  by  the  Defendant,  and  the  counter- 
part was  executed  only  by  the  Plaintiff.  As  a  copy,  it 
required  no  stamp. 


Bosanjuef* 
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Bosanquet.  When  a  deed  is  lost,  the  next  best  evi-* 
dence  must  be  produced;  and  the  counterpart  is  the 
next  best:  JRes  v.  Castlet(m{a\  FiUiers  v.  ViUiers»{b) 
Bull.  N.P.  054.  But  if  the  counterpart  be  produced,  it 
must  be  produced  as  a  deed,  not  as  a  copy ;  it  being  to  all 
intents  an  original.  If  it  be  produced  as  a  deed,  it  ought 
to  have  a  separate  stamp  under  the  provisions  of  55  G.  S* 
£?•  184.,  if  on  no  other  ground,  at  all  events,  because  the 
two  instruments  contain  together  more  than  2160  words. 


Best  C.  J.  On  the  trial  the  PlauitifF  proved  that 
there  were  two  parts  of  the  deed  on  which  the  action 
was  brought,  one  of  which,  executed  by  the  Plaintiii^ 
was  delivered  to  the  Defendant,  and  the  other,  executed 
by  the  Defendant,  was  delivered  to  the  Plaintiff.  The 
loss  of  the  latter  was  then  shewn,  and  the  Plaintiff's 
counsel  offered  a  copy  in  evidence.  Upon  this  the 
counsel  for  the  Defendant  produced  the  part  executed 
by  the  Plaintiff  which  was  not  stamped,  and  insisted 
that  this  part  could  not  be  read  for  want  of  a  stamp,  but 
that  as  it  was  in  existence,  and  the  best  evidence  of  the 
contents  of  the  lost  deed,  I  could  not  receive  any  copy 
in  evidence.  I  thought  this  part  was  the  best' evidence 
of  the  contents  of  the  lost  deed,  but  that  it  was  ad- 
missible without  a  stamp ;  and  it  was  accordingly  read. 

When  there  are  two  instruments  executed  as  parts  of 
a  deed,  one  of  these  paits  is  more  authentic  and  satis- 
factory evidence  of  the  contents  of  the  other  part  than 
any  other  draft  or  copy.  It  is  prepared  with  more  care 
than  any  other  copy ;  and  the  party  who  produces  it^ 
and  against  whom  it  is  used,  by  taking  and  keeping  it  as 
a  part  of  the  deed,  admits  its  accuracy.  The  Courts 
have,  therefore,  always  required,  that  if  one  part  of  a 
deed  be  lost  and  another  part  be  in  existence,  it  must 
be  produced,  or  shewn  to  be  in  the  hands  of  the  oppo- 


(a)  6  T.  R.  »36. 


(t)  %Atk.U' 
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site  par^,  and  then  on  bis  refusing  to  produce  on  notice 
a  copy  may  be  received.  In  BuUer^s  Nisi  Prius^  254., 
it  is  said,  *^  If  it  come  out  in  evidence,  tbat  there  are  two 
parts  executed,  and  the  loss  of  one  only  is  proved,  per-' 
baps  a  copy  could  not  be  admitted.*'  In  VUliers  v.  Filliers, 
Lord  Hardwick  says,  **  If  an  original  deed  is  lost  the 
counterpart  may  be  read ;  and  if  there  is  no  counterpart 
forthcoming,  then  a  copy  may  be  admitted."  In  JTie 
King  V.  CastleUm  it  was  held,  that  a  person  who  had  one 
of  the  parts' of  an  indenture  of  apprenticeship  ought  to 
have  been  called  to  produce  such  part,  and  that  no  other 
evidence  of  the  indenture  could  be  received. 

These  cases  prove  that  the  part  of  the  indenture  in 
the  hands  of  the  Defendant  was  the  proper  proof  of  the 
contents  of  the  part  that  was  lost. 

Then  comes  the  question,  could  this  part  be  received 
widiout  a  stamp  ?  I  think  it  required  no  stamp.  It  was 
not  produced  as  a  deed,  but  merely  as  secondary  evidence 
of  the  contents  of  another  instrument  which  was  lost. 

It  could  not  be  read  as  a  deed  by  the  Plaintifi^^  be- 
cause it  was^not  executed  by  the  Defendant,  it  was  only 
used  as  an  authenticated  copy  of  the  deed,  which  the 
Defendant  had  executed.  G^pies  need  not  be  stamped, 
and,  therefore^  this,  which  could  only  be  read  as  a  copy, 
required  no  stamp.  In  Waller  v«  Horsfall  (a),  the  De- 
fendant being  in  possession  of  a  stamped  agreement  the 
Plaintiff  proved  a  notice  to  produce^  and  then  ofiered  an 
unstamped  part,  which  had  been  executed  by  both  parties. 
Lord  EUenborough  said,  '^  It  may  be  received  as  a  copy, 
although,  if  properly  stamped,  it  might  have  been  used 
as  an. original."  In  Gamons  v.  Swift  (b)  the  Court  held, 
that  if  the  party  who  had  the  stamped  part  of  an  agree- 
ment did  not  produce  it  on  notice,  he  who  had  the  un- 
stamped part  might  give  secondary  evidence* 
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1685.  I  am*  therefore^  of  opinion,  that  this  paper  was  pro- 

MuwN       P^'^y  receiTed,  and  diat  there  ougbt  not  ta  be  a  new 


V. 


trial. 


OoDBM-D.  Bvle  refused. 


Nov.  %%.  Lakh  v.  Silk. 

Arrest  under  HPltE  Defendant  was  arrested  on  a  capias  dd  nr? 
the  name  of  spondendtmt  by  the  name  of  Stephen  T.SUks  ha 

BaJl-bond  ex-'  s^^wards  executed  to  the  sheriff  a  baU  bond,  in  the 
ecuted  in  the  naui^  of  Stephen  Thoinoi  SUk^  by  which,  as  was  ho^ 
iiameof5fe.    ^^^^j  ^^  affidavit,  he  had  always  been  called  and 

pben  Thomas  '' 

Silk:  Held,      knoWn. 

iU.  .  # 

Bosanquef  Serjt*  having  obtamed  a  rule  nisi  to  cancel 
the  bond,  under  these  circumstanoefi, 

Vaughan  Seijt,  who  shewed  cause  against  the  rulci 
in$isti9d,  that  the  objection  wa^  waived  by  the  Deflsnd* 
finf  s  signing  the  bond. 

,  To  which  it  was  answered,  that  a  bail  bond  is  signed 
by  compulsion,  and  that  the  real  waiver  would  have 
been,  to  have  signed  in  the  erroneous  name  of  the  ar* 
rest    Taylor  v*  Butherman  (a)  was  relied  on  as  in  point 

Cur.  ado.  vuU. 

BssT  C.  J.  We  find  ourselves  fettered  by  the  do- 
cisions  in  this  court  and  the  King's  Bench,  and  as  the 
party  may  have  acted  on  those  decisions,  the  hail  bond 
•must  be  set  asii^e,  bat  without  costs.  For  the  future 
we  shall  not  give  relief  on  motion  in  similar  cases. 

Rule  absolute. 

(a)  6  B.  JlfMr#,  t64« 
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ists. 


Brook  v.  Carp£nt£r.  Nov.  %$. 

nPHIS  was  an  action  against  tbe  Defendant,  for  ma* .  An  action  may 
liciously  lodging  against  the  Plaintiff,  when  a  pri- >  ^'^"^J^' *® 
soner  in  the  Fleetj  a  detainer,  and  detaining  her,  in  an  mages  for  a 
action  on  a  bill  of  exchange  for  102,,  having  at  that  nulicious  suit, 
time  no  reasonable  or  probable  cause  for  such  detiuner.    ^^^j^  ^^^  ^^ 

The  termination  of  the  Defendant's  suit  on  die  billi  terminated  by 
was  arerred  as  follows :    "  That  such  proceedings  were  :™^*  ^/^je'- 
thereupon  had,  that  in  Easter  term  ISSS,  by  a  certain  .evidence  of 
rule  or  order  made  in  the  suit  by  the  Court  of  Common  i  *^f  termin- 
Pleas,  it  was  order^xl,  that  the  Defendant  in  that  suit*  g^;^* 
should  be  discharged  out  of  the  custody  of  the  warden 
of  the  Fleet  as  to  Plaintiff's  suit  in  thiit  action,  ahd  that 
ail  fuhher.  proceedings  in  the  cause  should  be*  stayed, 
and  the  bill  of  exchange  oti  which    the   action  was* 
brought  be  delirered  up  to  the  Defendant;  and  the  said> 
action  was  atid  is,  by  means  of  the  premises^  and  ac- 
cording to  the  course  of  the  Court,  wholly  enlded  and' 
determined." 

Ai  the  trial  before  Best  C.  J.,  Middlesex  sittings  aftar 
Trinity  term  last,  the  protbonota^y  was  called^  and' 
produced  the  rule  of  court  in  the  above  terms;  he  stated 
it  to  have  been  obtained  on  the  affidavit  of  the  pafty;     'i 

The  admission  of  the  rule  was  objecteil  to,  on  the 
ground,  first,  that  it  did  not  shew  any  termination  of 
the  suit;  secondly,  that  having  been  obtained  by  the» 
affidavit  of  the  party,  it  would,  if  received,  enable  her 
indirectly  to  give  evidence  in  her  own  cause:  but  the 
learned  Chief  Justice  permitted  it  to  be  read,  i^pd  a 
verdict  was  found  for  the  Plaintiff 

mute 
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Wilde  Serjt.  moved  for  a  rule  nisi  to  set  this  verdict 
aside  and  enter  a  nonsuit,  on  the  objections  above  stated. 
He  cited  Habershon  v.  Troln/  (a),  where  in  an  action  for 
Carpenter,  a  malicious  arrest,  Lord  Kenyon  refused  to  admit  as  a 
witness,  to  prove  the  circumstances  of  the  preceding 
suit,  an  arbitrator  who  had  examined  the  parties,  and 
had  made  an  award  in  favor  of  the  Defendant  in  that 
suit. 

Vaughan  and  Lowes  Serjts.  shewed  cause.  The  rule 
was  admissible  from  necessity.  It  was  necessary  for  the 
Plaintiff  to  shew  the  termination  of  the  preceding  suit; 
and  as  it  was  terminated  by  tlie  rule,  the  rule  was  the 
only  evidence  of  its  termination.  In  Habershon  v.  Troby 
the  arbitrator  was  called,  not  merely  to  shew  the  ter- 
mination, but  the  circumstances  of  the  preceding  suit. 

Taddy  and  Peake  Serjts.  in  support  of  the  rule. 

The  termination  of  the  prior  suit  is  a  material  fact 
towards  the  support  of  the  Plaintiff's  action ;  and  if 
she  be  permitted  to  prove  it  by  the  rule,  she  does  in 
effect  prove  it  by  her  own  affidavit,  which  cannot  be 
permitted.  Thus  the  record  of  a  conviction  is  never  ad- 
mitted as  proof  of  any  injury  for  which  redress  is  sought 
by  action,  for  if  it  were,  the  Plaintiff  would  succeed  by 
his  own  testimony.  Gilb.  Eoid.  SO,  31.  JRex  v.  Boston  (b), 
Burdon  v.  Browning,  (r)  In  an  action  against  the  hun- 
dred, indeed,  for  a  robbery,  the'  party  is  permitted  to 
give  evidence  of  the  robbery,  from  the  necessity  of  the 
case,  because  in  general  no  other  evidence  can  be  pro- 
cured. But  in  the  present  instance  the  rule  of  Court 
might  probably  have  been  obtained  by  other  evidence 


(«)  3J?i^.38.  (f)  1  Taunt.  s%o. 
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tban  the  Plaintiflrs  affidavit,  and,  therefore,  ought  not        1825* 
to  be  admitted  in  support  of  her  action.  t.^  '^ 

Best  C.  J.  I  was  exceeding  desirous  that  a  rule  to  Garpintbr. 
shew  cause  why  there  should  not  be  a  new  trial,  should 
be  granted  in  this  case,  that  we  might  ascertain  whether 
I  had  allowed  the  rule  for  staying  the  proceedings  in 
the  first  cause  to  be  applied  to  the  questions  of  malice 
or  want  of  probable  cause,  or  to  influence  the  jury  in 
assessing  the  damages.  I  recollected  that  I  had  ad- 
mitted it  in  evidence,  only  to  prove  that  the  first  cause 
was  ended,  because  it  was  the  only  evidence  by  which  that 
fact  could  be  proved.  It  is  now  admitted,  that  it  was  used 
for  no  other  purpose.  Of  this  and  of  this  only  I  now 
think  it  was  legal  evidence.  It  has  been  well  observed  at 
the  bar,  that  when  a  suit  has  been  terminated  by  rule 
of  Court,  unless  the  rule  can  be  received  in  evidence, 
an  action  for  maliciously  holding  to  bail  can  never  be 
brought  in  such  a  case.  The  rule  of  Court  is  receiv- 
able, on  the  principle  of  necessity,  as  you  allow  a  Plain- 
tiff to  prove  by  his  own  testimony  that  he  was  robbed, 
in  an  action  against  the  hundred,  robberies  being  usu- 
ally committed  when  no  one  is  near  but  the  person 
robbed  and  the  thieves.  Another  case  has  been  men- 
tioned to  me  by  Brother  Gaselee  —  where  a  rule  of 
Court  is  received  in  evidence,  and  none  of  us  ever  heard 
that  it  was  objected  to,  because  obtained  on  the  oath  of 
the  party  by  whom  it  is  produced ;  namely,  in  an  action 
for  trespass,  when  the  trespass  is  committed  under  a  writ 
that  is  set  aside  by  the  Court  for  irregularity.  In  that 
case  the  rule  goes  immediately  to  the  point  on  which 
the  whole  cause  turns. 

In  the  present  case  the  rule  was  only  to  prove  a  col-        » 
lateral  fact     It  has  been  said   in  argument,  that  if  a 
party  intends  to  bring  an  action  for  maliciously  holding 

him 
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1S25;       him  to  bail,  he  muflthave  the  oiiguial  oaus6  dispoted-ofi 
^^^^^     by  a  verdict  in  his  fayour.  Or  he  must  not  oflfef  hia  oWat 
^1,  affidavit  in  support  of  any  rule  that  he  intends  to  use  in 

CARraiTiR«  siuch  an  actioii.  It  wotild  be  a  barbardfus  bw^that  te- 
fbsed  redress  for  an  unjust  imprisonment,  because  ht 
wh6  hiid  suffered  it  chose  to  seek  relief  from  his  misery 
by  a  reference,  or  other  legal  mode  by  which  it  eould 
be  ended  in  a  short  time^  and  did  not  wait  until  h^r 
could  bring  his  oppressor  to  a  regular  trial. 

In  this  case^  the  Plaintiff  at  first  only  applied  to  be- 
discharged  out  of  custody.    Upon  that  application  being, 
made,   both  parties,   on  the  recomroendatioo  of  the^ 
Court,  agreed  to  refer  the  whole  cause  to  the  pro* 
thonotary,  whose  award  was  the  foundation  of  the  rule 
for  determining  the  cause*    With  respect  to  the  parly's i 
not  joiiiiilg  in  the  affidavit,  if  he  intends  to  offer  in  evi^^; 
dence    the  rule  that  he  seeks  to  obtain,   I  think  the> 
Cdurt  would  not  be  inclined  to  grant  such  a  rule,  if 
the  party  applying  for  it  did  not  join  in  the  affidavit 
We  should  suspect  that  we  were  not  informed  of  the 
whole  truth.     I  am  also  disinclined  to  say,  that  a  rule 
cannot  be  used  in  evidence  for  the  purpose  for  which* 
this  rule  was  used,  if  obtained  on  the  oath  of  the  party, 
using  iU     Regard  to  truth,  which  is  the  foundation  of- 
the  law  of  evidence,  can  never  require  so  strict  a  rule, 
and  it  would  prevent  us  from  affording  relief  in^  many 
cases  of  great  oppression*   I  mean  not  to  infringe  on  the 
principle^  that  a  verdict  in  a  criminal  case  cannot  ber 
given  in  evidence  by  the  prosecutor  in  support  of  a  civil* 
action.     We  should,  as  far  as  we  can,  take  from  pro-; 
secutors  every  temptation  to  go  'beyond  the  truth  iui 
their  evidence.     This  is  a  general  rule,  but  necessity, 
has  occasioned  some  exceptions  to  it.    A  prosecutor  ob- 
tains by  the  conviction  of  a  felon  restitution  of  his  goods, 
and  yet'  the  prosecutor  is  a  competent  witness  on  the 

trial 
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trial  of  the  felon.  The  owner  of  goods  stolen  can  main-  1 8SS. 
tain  no  action  to  recover  them  until  he  has  prosecuted  brook 
the  supposed  thief.  v. 

If  you  prevent  the  owner  of  goods  stolen  from  giving  Carpehtkb. 
evidence  on  the  trial  of  an  indictment  for  the  felony,  be- 
cause he  may  by  such  evidence  obtain  restitution  of  his 
goods  without  an  action,  you  would  often  defeat  public 
justice.  It  would  be  absurd  to  expect  a  prosecutor  to 
bring  his  action,  after  the  person  who  stole  his  goods  is 
convicted. 

In  the  present  case  it  cannot  be  proved  that  the 
original  suit  is  ended,  but  by  the  order  by  which  the 
proceedings  in  it  were  stayed  :  from  necessity,  therefore,- 
that  order  must  be  permitted  to  be  read  in  evidence, 
for  the  purpose  of  proving  the  proceedings  stayed,  and 
for  that  purpose  only.  I  am  of  opinion  that  the  rule 
for  a  new  trial  should  be  discharged. 

Park  J.  concurred. 

BuRROUGH  J.  The  production  of  this  order  waS  to 
prove  nothing  but  that  the  former  suit  had  terminated. 
As  to  the  means  by  which  that  order  was  obtained,  it 
would  make  no  material  difference  whether  it  were  pro- 
cured at  tlie  instance  of  the  party,  or  immediately  upon 
her  affidavit.  It  would  be  most  oppressive,  if  the  party 
could  by  any  such  objection  be  prevented  frorh'  main* 
Caining  this  action.  She  is  unjustly  confined  in  gaol, 
iand  according  to  the  argument  which  has  been  used, 
she  must  lose  all  hope  of  redress  for  the  wrongous  im- 
prisonment if  she  applies  to  thisr  Court  for  her  enlarg- 
ment.  The  riile*  of  Ck}urt  which  terminated  the  former 
suit,  must  indeed  be  received  in  evidence  from  the  ne- 
cessity  of  the  case.  If,  as  is  clear,  the  termination  of  the 
suit  must  be  proved,  it  can  only  be  proved  by  shewing 
the  act  of  the  Court  which  effected  its  termination;  and 
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1625f>  though  that  act  should  have  been  occasioned  by  the 
^g^QQg^  affidavit  of  the  party,  that  circumstance,  as  it  cannot 
V*  dispense  with,  so  it  ought  not  to  exclude  the  only  proof 

of  which  the  thing  is  capable.  But  in  actions  agdnst 
the  hundred,  and  other  instances  in  which  the  evidence 
of  the  party  interested  is  the  only  evidence  which  the 
case  furnishes,  it  has  always  been  received. 

Gasblee  J.  The  question  for  the  decision  of  the 
Court  lies  in  a  narrow  compass.  In  order  to  sustiun  an 
action  for  a  malicious  prosecution,  the  party  suing  must 
shew  that  the  former  suit  is  at  an  end ;  he  must  also 
state  this  in  his  declaration,  as  well  as  the  means  by 
which  the  suit  was  ended.  In  the  present  case  the  suit 
complained  of  was  ended  by  rule  of  Court ;  and  how  can 
that  be  proved  except  by  the  production  of  the  rule? 
The  rule  is  put  in,  merely  to  shew  that  the  suit  was 
'  ended,  and  it  is  immaterial  how  the  rule  was  obtained. 
It  is  urged,  indeed,  that  the  jury  may  be  prejudiced  by 
bearing  the  contents  of  the  rule ;  (although  the  rule  in 
the  present  instance  shews  none  of  the  circumstances  of 
the  former  cause ;)  but  there  are  many  cases  in  which 
evidence  cannot  be  excluded,  although  it  may  avail 
to  produce  an  unfavorable  impression,  as  where  the 
confession  of  a  prisoner  is  read,  which  has  often  a 
tendency  to  implicate  others.  In  civil  actions  too, 
what  is  said  by  one  defendant  is  often  binding  upon 
another ;  so  that  this  circumstance  alone  caniiot  be  any 
ground  for  excluding  the  evidence ;  and  as  there  was  no 
other  mode  by  which  the  fact  could  have  been  proved 
in  the  present  case,  the  rule  which  has  been  obtained  on 
the  part  of  the  Defendant  must  be 

Discharged. 
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Same  Case. 

HTHE  rule  for  a  new  trial  in  this  case  having  been  dis* 
charged  as  above, 

Wilde  aitetwBTds  moved  in  arrest  of  judgment,  that 
it  did  not  appear  upon  the  record  that  the  first  action  was 
at  an  end  before  the  second  had  been  commenced.  He 
argued  that  a  stay  of  proceedings  by  rule  of  Court  was  not 
a  termination  of  a  suit,  because  the  stay  might  be  only  tem- 
porary, andtheactionafterwards  proceeded  in,  and  because 
it  would  not,  like  a  regular  termination,  be  a  bar  to  an 
action  for  the  same  cause  in  another  court :  further,  as  it 
was  obtained  by  the  affidavit  of  the  party,  he  ought  not 
to  be  permitted  to  proceed  against  his  opponent  upon 
no  better  foundation  than  his  own  testimony. 

Best  C.  J.  It  has  been  insisted  that  it  does  not  ap- 
pear on  this  record,  that  the  action  in  which  the  Plaintiff 
was  maliciously  and  without  probable  cause  detained  in 
prison,  is  at  .an  end. 

The  declaration  states  a  rule  of  Court  by  which  it  was 
ordered  that  the  proceedings  in  this  action  should  be 
staged,  that  the  Defendant  should  be  discharged  out  of 
custody,  and  that  the  Plaintiff  should  deliver  up  the  bill  of 
exchange  on  which  the  action  was  brought.  Afler  such  a 
rule  that  action  could  never  be  stirred  again  in  this  Court. 
If  this  Court  had  authority  by  rule  to  put  an  end  to  the 
cause,  it  was  at  an  end.  There  are  many  cases  in  which 
actions  may  be  stopped  by  rules  of  court.  If  ever  this 
may  be  done,  the  Court  will  presume  that  it  was  rightly 
done,  when  it  is  attempted  to  arrest  the  judgment  afier 
the  verdict  of  a  jury.  All  of  us  know  that  the  power  of 
stopping  the  actioii  was  properly  ex^erdsed  in  this  case. 

X  2  Stopping 
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Stopping  the  cause  by  rule  of  Court  would  not,  it  is 
urged,  prevent  the  Plaintiff  from  bringing  another  action 
in  another  court ;  neither  does  a  nonsuit  on  the  merits ; 
Carpenter,  ^nd  yet  if  it  were  determined  that  when  the  Plaintiff  in 
the  original  cause  was  nonsuited,  no  action  could  be 
brought  against  him  for  maliciously  holding  to  bail,  such 
a  determination  would  be  a  receipt  for  a  safe  mode  of  in- 
dulging in  oppression  or  revenge.  A  person  who  had 
gratified  his  malice  by  immuring  in  a  prison  a  fellow 
creature  for  months,  by  not  appearing  when  an  indignant 
jury  were  about  to  deliver  a  verdict  against  him,  might, 
if  this  were  law,  avoid  an  action  for  maliciously  holding 
to  bail.  All  that  is  required  in  such  an  action  is,  to 
shew  that  the  first  action  is  at  an  end,  not  that  the 
cause  of  such  action  is  finally  decided  on. 

I  am,  therefore,  of  opinion,. that  it  does  appear  in  the. 
declaration  in  this  case,  that  the  original  action  was  at  an 
end  when  the  action  for  maliciously  holding  to  bail  was 
brought,  and  that  we  should  not  grant  a  -rule  to  shew 
cause  why  the  judgment  should  not  be  arrested. 

Rule  refused. 


^<^*  *^-  Strong  v.  Harvey. 

1.  An  iMo-  'r*HE  declaration  stated,  that  Plainti£^  before  and  at 
ciationofsbip-  ^^^  ^f^^  ^j^^  ^j^^^  ^f  making  the  policy  of  assur- 
owners  for  the  t       •     r  \  %    t 

mutual  insur-    ^^^^  theremafter  mentioned,  (to  wit),  on  the  15th  day 

ance  of  each 

other's  ships,  in  which  each  member  is  only  liable  to  the  extent  of  his  subscription,  is 

not  illegal  under  the  6  G.  z.  e,  z8. 

a.  Where,  by  the  terms  of  a  policy,  losses  were  to  be  paid  in  three  months  after  an 
adjustment  by  a  committee  of  the  insurers,  and  the  committee  refused  to  adjust  upon 
the  request  of  the  insured :  Held,  he  might  sue  on  the  policy,  notwithstanding  there 
had  been  no  adjustment. 

3.  When  a  party  has  separate  demands  for  unequal  sums  against  several  persons, 
an  offer  of  one  sum  for  the  debts  of  all,  will  not  support  a  plea,  stating  that  a  certain 
portion  of  the  sum  was  tendered  for  the  debt  of  ooe. 

4«  An  offer  of  a  certain  sum  in  full  of  a  demand  is  not  a  legal  tender. 

of 
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of  February  1822,  and  from  thepce  continually  until 
the  15th  day  of  February  1823,  was  a  ship  owner  and 
member,  together  with  Defendant  and  divers  other 
persons,  of  a  certain  society  or  association  called  the 
Pacific  Association ;  and  that  the  ship  or  vessel  there- 
inafter mentioned  was  from  the  day  of  the  date  and 
making  of  the  policy  of  assurance,  admitted  into  and 
entered  in  the  said  society ;  that  Plaintiff  theretofore, 
(to  wit)  on  the  7th  of  March  1822,  caused  to  be 
made  a  certain  policy  of  assurance,  purporting  there- 
by and  containing  therein,  that  Plaintiff,  as  well  in  his 
own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same 
might  appertain  in  part  or  in  all,  did  make  insurance 
on  the  ship  WaterloOf  at  and  from  all  ports  and  places, 
not  excepted  by  the  rules  of  the  association,  from 
'the  15th  of  Febniaty  1822  to  the  15lh  of  Febnuiry 
1823,  for  1500/.,  against  all  perils  and  losses;  the  as- 
surers agreeing  to  contribute,  each  one  according  to  the 
rate  and  quantity  of  his  sum  therein  assured,  and  con- 
fessing themselves  paid  the  consideration  due  to  them 
for  that  assurance  by  the  assured,  at  and  after  the  rate 
of  1 2  guineas  per  cent,  per  annum :  And  Plaintiff  averred, 
that  the  rules  and  regulations  of  the  Pacific  Association, 
mentioned  in  and  referred  to  by  the  policy,  and  the 
indorsement  thereon,  were  as  foHows :  First,  that  Messrs. 
Thomas  Jackson^  John  Phillips^  S.  F.  JameSj  Davis  HeX'- 
soHy  Samttel  Bryan^  Richard  Harvey^  and  Benjamin 
liarrett^  be  appointed  a  committee  for  settling  averages, 
and  managing  the  affairs  of  that  association  for  the 
then  present  year :  —  The  Plaintiff  then  set  out  several 
other  rules  to  the  number  of  twenty-four,  among  which 
were, — Third,  that  before  any  ship  should  be  insured 
there  should  be  paid  five  shillings  per  cent,  on  the  sum 
insured,  towards  defraying  the  necessary  expences ;  and 
there,  should  also  be  paid  the  charge  for  the  policy  and 
power  of  attorney :  Sixth,  that  ships  under  200  tons  should 
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have  200  fathoms  of  cable,  three  bower  anchors,  and 
two  kedges,  and  ships  of  200  tons  and  upwards,  should 
have  240  fathoms  of  cable^  three  bower  anchors,  and  two 
kedges,  and  that  a  chain  cable  of  ninety  fiithoms,  ap- 
proved by  the  surveyors,  should  be  allowed  in  lieu  of  one 
rope  cable  for  a  vessel  of  200  tons  and  upwards,  and  that 
eighty  &thoms  of  such  chain  cable  should  be  allowed  to 
a  vessel  of  a  less  tonnage,  but  that  ships  of  350  tons 
and  upwards,  sailing  to  the  East  Indiesy  should  have  not 
less  than  SOO  fathoms  of  good  cable :  Eighth,  that  no 
sails  cut  away  or  lost  (save  and  except  those  going  with 
the  masts),  nor  cables  washed  from  the  decks,  should  be 
allowed  under  average :   Fourteenth,  that  in  case  of 
loss  or  average,  the  same  should  be  paid  for  in  two 
months  from  adjustment :    Twenty-fourth,  that  the  se- 
veral ship  owners,  whose  names  were  thereunder  written, 
did  severally  and  respectively,  but  not  jointly  or  in 
partnership,  or  the  one  for  the  other  of  them,  but  each 
of  them  only,  in  his  own  name  and  on  his  own  account, 
thereby  mutually  agree  to  insure  each   others'  ships, 
from  twelve  o'clock  at  noon  of  the  day  of  entry  of  each 
vessel  into  that  association,  until  twelve  o'clock  at  noon 
of  the  15th  Asi^y  oi  Febntaty  1823,  and  that  the  foregoing 
rules  were  and  always  should  be  considered  as  binding 
upon  all  the  members,  as  if  inserted  in  and  made  a  com- 
ponent part  of  the  policies :  Plaintiff  then  averred  that 
the  policy  of  assurance  with  the  said  memorandum  and 
indorsement  was  so  made  by  him  for  and  on  the  part  and 
behalf  of  himself;  that  the  assurance  so  made  was  made 
for  the  sole  use  and  benefit  of  himself;  and  that  the  said 
writing  or  policy  of  assurance  was  subscribed  with  the 
name  of  Defendant  and  divers  other  persons,  by  an 
agent  of  the  said  several  persons,  as  assurers  for  the 
sum  of  1500/.,  upon  the  premises  in  the  policy  of  as- 
surance mentioned :   And  thereupon,  in  consideration 
of  the  premises,  and  that  Plaintiff  had  paid  five  shillings 

per 
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percent,  on  the  said  sum  of  1500/.,  towards  defray- 
iog  the  necessary  expences,  and  also  the  charged  dae, 
according  to  the  third  rule  or  regulation  above-nien- 
tioned;  ^d  that  Plaintiff,  at  the  special  instance  and 
request  of  Defendant,  undertook  and  promised  to  the 
Defendant  to  perform  and  fulfil  all  things  in  the  said 
policy  of  assurance,  memorandum,  and  rules  and  regu- 
lations contained  on  his  part  and  behalf  to  be  done^ 
performed,  and  fulfilled ;  the  Defendant  imdertook  and 
promised,  that  he  would  become  and  be  an  assurer  to 
Plaintiff,  for  his  part  and  proportion  of  the  said  sum  of 
1500L,  of  and  upon  the  said  ship  or  vessel,  upon  the 
terms  and  according  to  the  policy  of  assurance,  me- 
morandum, and  rules  and  regulations,  and  would  per- 
form and  fulfil  all  things  in  the  policy  of  insurance, 
memorandum,  and  rules  and  regulations  contained  on 
his  part  and  behalf  to  be  performed  and  fulfilled :  And 
the  said  ship  or  vessel  was,  from  the  day  of  the  date  of 
the  same  policy  of  assurance,  (to  wit)  on  the  said  15th 
oiFehruary  1822,  admitted  into  and  entered  in  the  said 
society  or  association. 

The  Plaintiff  then  averred,  that  he  was  interested  to 
the  extent  of  the  sum  insured,  and  alleged  damage  by 
stranding,  in  consequence  of  which  he  was  obliged  to 
lay  out  money  (to  wit,  1000/.)  in  repairs,  to  throw  goods 
overboard,  to  be  piloted  and  assisted  into  the  port  of 
Savannah  by  the  crew  of  another  vessel,  whereby  general 
average  losses  became  chargeable,  the  proportion  of 
which,  payable  by  Plaintifi^  amounted  to  a  large  sum, 
(to  wit)  1000/. 

Averment,  that   Plaintiff  had    always   been   willing 

that  such  losses  and  damage  should  be  adjusted  accord* 

ng  to  the  rules  of  the  association,  and  that  Defendant 

ad  notice  of  this ;  that  Plamtiff  requested  Defendant 

id  the  committee  to  settle  and  adjust  the  losses  and 
■   mage,  but  that  they  refused  to  do  sb,  although  a 
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reasonable  time  for  that  purpose  had  long  since  elapsed; 
and  in  particular,  two  months  since  the  time  when  the 
adjustment  ought  to  have  been  made:  by  means  of 
which  premises  the  Defendant  was  liable  to  pay  his 
proportion  of  the  1500/. 

There  were  several  other  counts,  but  the  above  came 
nearest  to  the  case  made  out  in  evidence. 

The  Defendant  pleaded,  that  as  to  the  alleged  neces- 
sity of  being  piloted  and  assisted  into  the  port  of 
Savannah,  and  as  to  the  residue  of  the  demands  in  the 
declaration,  except  as  to  the  extent  of  3/.  2s.  9d.,  he  did  * 
not  undertake  and  promise  in  manner  and  form  as  the 
PlaintiiT  had  complained.  As  to  the  3/. 2$.9d.,  he  pleaded 
a  tender,  on  which  issue  was  taken. 

■ 

At  the  trial  before  Best  C.  J.,  London  sittings,  after 
Trinity  term  last,  it  appeared  that  the  Plaintiff  and 
Defendant  were  members  of  an  association  of  ship 
owners,  who,  under  the  regulations  indorsed  on  the 
policy  on  which  the  Plaintiff  had  declared,  had  en- 
tered  into  a  mutual  engagement  for  the  insurance  of 
each  others*  ships.  The  Plaintiff's  ship,  the  Waterloo, 
within  the  time  for  which  she  was  insured,  had  run  upon 
the  Tortugas  shoals,  on  the  coast  of  Florida,  in  her 
homeward  voyage  from  Jamaica  to  England.  Upon 
that  occasion  she  sustained  some  damage,  but  after 
throwing  part  of  her  cargo  overboard,  was  assisted  in 
getting  off  the  shoal  by  a  privateer,  under  Colombian 
colours,  and  some  pilots  called  wreckers  from  New  Pro* 
vidence,  to  e^ch  of  whom  a  portion  of  the  cargo  was 
given  for  their  services.  The  Plaintiff,  who  was  on 
board  his  own  ship,  instead  of  proceeding  to  the  Ha- 
vannah,  the  nearest  port,  or  to  Nod  Providence,  received 
into  the  Waterloo  the  lieutenant  and  six  of  the  crew 
of  the  privateer^  sailed  to  Savannah  in  the  United 
States,  of  which  country  the  captain  and  lieutenant  of 
the  privateer ,  wefe  natives.  The  lieutenant  then  in- 
stituted 
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stituted  in  the  Admiralty  Court  at  Savannah  a  suit  for 
salvage,  when  12,000  dollars  were  awarded  to  the  pri- 
vateer for  her  services,  though  the  cargo  of  the  Waterloo 
had  cost  no  more  than  24,000  dollars. 

The  members  of  the  association  having  reason  to  sus- 
pect that  the  whole  of  the  transactions  at  Savannah  were 
a  fraudulent  contrivance  between  the  Plaintiff  and  the 
captain  of  the  privateer,  requested  to  examine  the 
Plaintiff  touching  those  transactions  before  they  adjusted 
the  average :  The  Plaintiff  attended  the  committee,  but 
upon  his  refusing  to  explain  how  he  became  possessed 
of  a  sum  of  more  than  5000  dollars,  with  which  he  had 
purchased  at  Savannah  a  considerable  portion  of  the 
ship's  cargo  which  had  been  sold  to  satisfy  the  decree 
for  salvage,  the  committee  refused  to  adjust  the  average. 
The  Plaintiff  then  commenced  actions  on  the  policies  for 
1522/.  5s.  lld.y  when  the  members  of  the  association  by 
their  agent,  offered  to  the  Plaintiff,  and  afterwards  to  the 
Plaintiff's  attornies,  to  pay  400/.  lis.  Id.  in  full  of  the 
Plaintiff's  demand,  explaining  to  one  of  the  attornies, 
that  that  sum  included  the  Defendant's  contribution  to 
the  insurance,  3/.  2s.  9d.  It  did  not  appear  that  the 
money  was  actually  produced,  but  the  Plaintiff's  at- 
tornies made  no  objection  to  the  offer  as  being  an  in- 
fori;nal  tender,  although  the  party  making  the  offer  said 
he  had  no  bill  less  than  10/.  with  him:  however,  the 
offer  being  refused  on  the  ground  that  more  was  due, 
the  cause  proceeded.  In  the  progress  of  the  trial  it  was 
agreed,  that  if  the  claim  in. respect  of  what  had  been 
paid  for  salvage,  should  be  found  untenable,  it  should 
be  referred  to  an  arbitrator  to  determine  whether  the 
400/.  Il5.  Id.  tendered  to  the  Plaintiff  was  sufficient 
to  pay  the  whole  loss  sustained,  independently  of  the 
decree  for  salvage.  After  a  very  detailed  investigation 
of  the  proceeding  at  Savannah,  the  jury  found  a  verdict 
for  the  Plaintiff,  but  found  also  that  Ifis  conduct  at  Savan- 
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nah  was  fraudulent:  thereby  negativing  in  effect  that  part 
of  his  claim  which  rested  on  the  decree  for  salvage. 

'  Vaugkan  Seijt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit,  or  a  verdict  for  the  Defend- 
ant, on  the  ground  that  the  plea  of  tender  had  been 
sufficiently  made  out;  or  to  arrest  the  judgment  on  the 
ground,  among  other  objections,  that  the  policy  declared 
on  was  void  under  the  6  G.  1.  c.  18.,  and  that  an  adjust- 
ment of  the  loss  by  the  committee  of  the  association 
was  a  condition  precedent,  the  fulfilment  of  which  was 
necessary  to  entitle  the  Plaintiff  to  sue. 

Taddy  Seijt.,  who  shewed  cause,  was  relieved  by  the 
Court  from  arguing  the  questions  respecting  the  tender 
and  the  nullity  of  the  policy.  He  then  contended,  that 
the  adjustment  by  the  committee  was  not  a  condition  pre- 
cedent to  be  alleged  in  the  declaration,  but  a  matter  the 
absence  of  which  was  to  be  proved  by  the  Defendant  in 
opposition  to  the  Plaintiff's  claim;  and  he  likened  thecase 
to  that  of  Hotham  v.East  India  Compani/{a)j  wherea  cove- 
nant in  a  charter-party,  that  no  allowance  should  be  made 
for  short  tonnage,  unless  such  short  tonnage  should  be 
made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be 
taken  by  four  shipwrights,  was  holden  not  to  be  a  con- 
dition precedent,  but  matter  of  defence:  at  all  events, 
if  the  adjustment  were  a  condition  precedent,  the  Plain- 
tiff was  discharged,  by  having  offered  to  do  all  in  his 
power  to  fulfil  it,  and  by  the  Defendant's  refusal  to 
proceed  afler  he  had  called  on  them. 

Vaugkan  and  Wilde  Serjts.,  in  support  of  the  rule, 
argued  that  the  tender  having  been  made  to  a  profes- 
sional person,  and  no  objection  having  been  made  by 


(a)  I  T.  R.  638. 


him. 
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him,  on  the  ground  that  the  money  was  not  actually 
produced,  that  circumstance  did  not  invalidate  the 
tender;  the  ceremony  of  producing  the  money  might  be 
dispensed  with,  and  had  been  dispensed  with  here. 
Then  as  to  the  adjustment  by  the  committee,  it  was  the 
first  and  most  important  of  all  the  regulations  of  the 
association,  was  the  chief  object  which  the  members 
composing  it  had  in  view,  in  order  to  avoid  more  ex- 
pensive modes  of  settling  disputes,  and  was  therefore 
clearly  a  condition  precedent.  The  PlaintiiF  calling  on 
the  committee  to  come  to  an  adjustment  was  not  a  suffi- 
cient performance  of  the  condition  on  his  part ;  he  ought 
to  have  furnbhed  the  committee  with  all  the  materials 
to  enable  them  to  form  a  judgment. 

The  objection  on  the  statute  6  G.  1.  was  not  further 
insisted  on,  being  of  a  nature  likely  to  affect  the  credit 
of  the  association. 


Staomg 

V. 
UARVaY. 


Best  C.  J.  It  is  properly  admitted  that  the  policy  of 
insurance  in  which  this  action  is  brought  is  not  against  the 
6  G.  1  •  c.  1 8.  That  statute  (to  secure  to  the  two  great  com- 
panies the  monopolies  they  had  purchased  of  government) 
rendered  invalid  the  policies  of  insurance  of  other  corpor- 
ations, or  of  any  persons  insuring  as  a  society  or  in  part- 
nership ;  but  permitted  parties  to  insure  with  individual 
underwriters  as  before.  The  assured  and  all  the  under^ 
writers  on  this  policy,  are  members  of  a  society  for  the  in- 
surance of  ships.  But  this  society  has  no  joint  stock ;  it 
enters  into  no  joint  contract;  the  individual  members 
are  alone  answerable  for  any  loss  that  may  happen  to 
property  insured,  according  to  the  terms  of  their  sepa- 
rate contracts. 

The  advantages  of  insuring  in  such  a  society  are, 
that  the  members  know  each  other's  responsibility  better 
than  they  can  know  that  of  general  underwriters :  as 
none  are  admitted  members  but  such  as  are  possessed 
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of  ships  of  their  own,  all  of  them  have  some  property 
to  answer  for  any  losses  for  which  they  may  render 
themselves  liable.  Men  united  in  such  a  society  can 
better  detect  frauds  in  the  assured,  and  at  the  same  time 
they  will  restrain  each  other  from  setting  up  dishonour- 
able defences  against  fair  claims.  These  are  great 
advantages,  but,  fortunately,  they  were  not  thought  of 
when  the  statute  of  George  the  1  st  was  passed,  or  they 
would,  probably,  have  been  bartered  away  Tor  a  further 
loan  to  the  state.  There  is  neither  the  inclination  nor 
the  power  to  do  such  things  now. 

It  is  insisted  that  the  Plaintiff  cannot  recover,  because 
his  loss  has  not  been  adjusted  according  to  the  terms  of 
the  14th  article  on  the  back  of  the  policy.  It  was 
proved  that  the  Plaintiff  applied  fof  an  adjustment,  and 
that  the  Defendant  refused  to  adjust,  and  this  proof  sup- 
ports some  of  the  counts  in  the  declaration.  But  it 
is  said  that  the  Defendant  refused  to  adjust,  because 
the.  Plaintiff's  claim  was  fraudulent  If  this  were 
true  to  the  extent  of  his  whole  claim,  it  would  be  an 
answer  to  the  action,  but  the  jury  have  found  that  there 
was  nothing  fraudulent  in  the  Plaintiff's  conduct,  until 
after  the  ship  was  carried  into  Savannah^  and  the  Plain- 
tiff had  a  claim  for  general  and  particular  average  before 
the  ship  arrived  at  Savannah.  This  part  of  the  claim 
the  Defendant  ought  to  have  adjusted,  and  paid  two 
months  after  adjustment.  The  amount  of  this  part  of 
his  claim  is  referred  to  arbitration.  If  that  exceeds 
what  is  paid  into  court  on  the  tender,  the  Plaintiff  must 
have  a  verdict  for  that  on  the  general  issue. 

This  brings  me  to  the  question  on  the  tender.  The 
witness  who  was  to  prove  the  tender  said  that  he 
offered  the  Plaintiff  400/.  II5,  Irf.  in  Jull  for  his  claim 
on  the  policy,  and  that  the  PlaintiflP  went  away  be- 
fore the  witness  had  an  opportunity  of  telling  him 
what  part  of  this  money  was  on  account  of  the  De- 
fendant. 
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fendant.  The  witness  then  went  to  CrosSf  one  of  the 
attornies  of  the  Plaintiff,  offered  him  the  same  sum, 
informed  him  that  SL  25.  9d.  was  on  account  of  De-* 
fendant,  and  told  Cross  this  was  in  full  for  the  Plain- 
tiff's demand.  The  witness  tendered  the  same  sum, 
and  in  the  sanie  manner,  to  Lctmless^  the  other  attorney 
of  the  Plaintiff. 

He  never  mentioned  to  the  Plaintiff  or  Lawless  what 
wa;5  offered  on  account  of  the  Defendant.  He  never 
gave  either  of  the  persons  an  opportunity  of  taking  the 
Defendant's  proportion  of  the  400/.  lis,  Id.  They  could 
not  have  taken  the  3/.  2s,  9(/.,  for  the  witness  said  he 
had  no  bill  of  less  than  10/.  with  him.  When  a  man 
has. separate  demands  for  unequal  sums  against  several 
persons,  an  offer  of  one  sum  for  the  debts  of  all,  will 
not  support  a  plea  stating  that  a  certain  portion  of  the 
sum  offered  was  tendered  for  one  of  them.  It  is  not 
true  that  the  sum  stated  in  the  plea  was  ever  tendered. 

To  make  it  a  good  tender,  the  Plaintiff,  should  have 
had  an  opportunity  of  having  the  S/.  25.  9d*  on  account 
of  the  Defendant,  and  without  taking  what  was  offered 
on  account  of  the  other  underwriters. 

A  creditor  might  be  disposed  on  many  accounts  to 
take  less  than  his  demand  against  one  debtor,  and  to 
exact  all  that  he  thought  due  to  him  from  others. 

If  one  sum  may  be  offered  for  all  the  debtors,  a  cre- 
ditor can  make  no  such  distinction  between  them.  Be- 
sides, the  witness  said,  that  what  was  offered  was  to  be 
taken  in  full  of  the  Plaintiff's  claims.  It  has  been  pro- 
perly ruled  at  Nisi  Prius,  that  the  making  such  a  con- 
dition prevents  the  offer  from  being  a  legal  tender. 

It  is  enough  that  the  Plaintiff,  after  a  tender,  goes  on 
at  the  peril  of  paying  costs,  if  he  does  not  recover  more 
than  that  amounted  to.  The  Defendant  has  no  right 
to  say,  if  you  will  not  give  up  all  further  claim  that 
you  may  have,  you  are  not  to  take  what  by  my  offer  I 
admit  is  due  to  you. 

I  think. 
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I  think,  therefore,  the  verdict  negativing  the  tender 
should  not  be  disturbed.  Whether  the  verdict  on  the 
general  issue  is  to  be  for  the  Plaintiff  or  Defendant,  must 
depend  on  the  award  of  the  arbitrator,  to  whom  the 
amount  of  particular  and  general  average^  excluding 
that  occasioned  by  the  condemnation  and  sale  at  Sceoat^ 
nah^  is  referred. 


Park  J.  I  am  of  the  same  opinion.  The  legality 
of  this  policy  turns  on  the  statute  of  6  G.  1.  It  has 
been  holden  with  referepce  to  deeds  such  as  the  present, 
that  if  they  contain  a  provision  for  rendering  all  the  sub- 
scribers h'able  in  case  of  the  insolvency  of  one,  such 
provision  will  constitute  a  partnership ;  but  if  each  sub- 
scriber be  only  individually  liable,  the  association  does 
not  fall  within  the  meaning  of  the  statute.  Lees  v. 
Smith  (a),  Harrison  v.  Millar  (&). 

With  regard  to  the  tender,  I  regret  it  cannot  be  con- 
sidered valid;  but  it  is  impossible  to  overrule  the 
numerous  cases  on  that  subject. 

BuRROUGH  J.  This  association  does  not  constitute  a 
partnership,  because  there  is  no  joint  profit  and  loss  to 
be  divided  among  the  members.  The  tender  having 
been  conditional,  cannot  be  supported. 

Gaselee  J.  As  the  tender  was  offered  in  full  of  all 
demands,  I  am  bound  to  say  that  it  was  conditional. 
The  verdict  must,  therefore,  be  entered  for  the  Plaintifi, 
with  nominal  damages  on  the  plea  of  tender. 

Rule  discharged. 


{a)  7  T.R.iz%. 


(b)  7  7\  it.  340.  in  notii* 
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Strong  v.  Rule.  ^<*^*  »5- 

nrmS  was  an  action  against  another  underwriter  on  Where  the 

the  same  policy  as  in  the  preceding  case,  but  the  "^  ,  '^^^ 
Plaintiff  having  omitted  to  set  out  in  the  co'unt  of  thp  of  ship-own- 
declaration  to  which  the  evidence  applied,  the  rules  and  ^^  combined 

1.  P   t^  ..        .11  It,      /.for  the  mutual 

regulations  of  the  association  indorsed  on  the  back  of  assurance  of 
the  policy,  a  verdict  was  taken  for  the  Plaintiff,  with  each  others' 
leave  for  the  Defendant  to  move  to  set  it  aside  and  enter  jo^d^*^^" 
a  nonsuit  instead.  back*  and 

were  declared 
to  form  part 
VcBuglian  Seijt.,  having  obtained  a  rule  ni$i  accord-  of  a  policy  of 

ingly,  on  the  ground  of  the  variance  between  the  contract  insurance,  to 
stated  in  the  declaration,  and  that  proved  at  the  trial;      shipowners 

were  subscrib- 

Taddy  Serjt.,  who  now  shewed  cause,   argued  that  *"*  ^^^ 

the  insurance  being  stated  in  the  declaration  to  be  on  claration  in  an 

the  ship  at  any  port  or  place,   "  not  excepted  by  the  *c*i<^"  for  a 

rules  of  the  association,"  the  rules  were  sufficiently  re-  ^^^^  ought 

ferred  to,  to  be  given  in  evidence,  and  as  there  had  beeo  to  set  out  the 

no  demurrer,  the  count  was  sufficient  after  verdict.     It  '*^"  *^^?* " 
'  well  as  the 

is  only  necessary  to  set  out  so  much  of  a  contract  as  policy, 
contains  the  entire  consideration,  Clarice  v.  Gray  (a),  and 
the  entire  consideration,  the  twelve  guineas  premium,  is 
stated  here.  The  regulations  on  the  ba,ck  of  the  contracjt 
do  not  amount  to  exceptions  to  its^  generality,  in  which 
case  they  must  have  been  set  out,  Latham  v.  Rutley  {b\ 
or  conditions  precedent ;  but  are  in  the  nature  of  a  de- 
feasance, and  might  furnish  matter  of  defence  if  they  had 
been  contravened. 

» 

{a)  6  Eoitf  564-  {b)  %B.f2fC.%o» 

Best 
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Best  C.  J.  The  contract  stated  in  the  declaration^ 
and  that  proved  at  the  trial,  are  entirely  different.  The 
regulations  of  the.  Pacific  association  are  by  the  last  rule 
to  be  considered  as  binding  on  all  the  members,  as  if 
inserted  in  and  made  a  component  part  of  the  policies. 
Many  of  these  regulations  form  part  of  the  contract  of 
insurance. 

The  third  and  twenty- fourth  qualify  the  meaning  of 
the  words  ^^  confessing  ourselves  paid  the  consideration 
due  to  us  for  this  assurance  by  the  assured,  at  or  after 
the  rate  of  twelve  guineas  percent,  per  annumy*  and  shew 
that  twelve  guineas  was  not  paid  in  money  as  the  decla- 
ration states,  but  by  an  assurance  to  that  amount  by  the 
Plaintiff  on  the  ships  of  the  underwriters  in  his  policy. 
The  sixth  article  obliges  the  assured  to  provide  a  speci- 
fied number  of  anchors  and  a  certain  quantity  of  cable 
to  the  satisfaction  of  the  company's  surveyor,  instead  of 
leaving  it  as  under  a  common  policy  to  the  ship-owner 
to  provide  such  anchors  and  cables  as  are  fit  for  his  ship. 
The  eighth  relieves  the  underwriters  from  particular 
averages  to  which,  under  the  policy  set  out  in  the  decla- 
ration, they  would  be  liable. 

It  is  unnecessary  to  mention  any  other  of  these  rules 
that  materially  alter  \he  situation  of  the  contracting  par- 
ties. None  of  the  regulations  being  set  out  in  the  de- 
claration, the  contract  on  which  the  action  is  founded  is 
not  correctly  stated.  The  averment  of  the  payment  of 
a  money  premium  is  disproved,  and  the  rule  for  entering 
a  nonsuit  must,  I  think,  be  made  absolute. 

The  rest  of  the  Court  having  expressed  opinions  to 
the  same  efiect,  the  rule  was  made 

Absolute. 
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Walker  v.  Ridowat.  ^^^  »6. 


T_  ft  • 

HIS  was  an  action  against  the  Defendant  for  not  To  place  a 

properly  setting  out  his  tithes.  A^db  dF^  "* 

At  the  trial  before  Burrough  J.  last  Hereford  summer  tying  num- 
assizesy  it  appeared  that  the  Defendant,  after  reaping  his  ^'^^'  ^^ 
wheat,  set  it  up  in  ahocks  of  varying  nambors,  6,  7,  8y  ^^^^  ^^  *^ 
and  9,  the  binder  throwing  out  every  tenth  sheaf  for  the  not  a  legal 
parson.    It  was  admitted  that  no  fraud  was  intended^  !?^^  ^[^ 

^  '  ting  oat  tithes, 

and  the  jury  found  a  verdict  for  the  Defendant  -  although  there 

be  no  fraud. 
Wilde  Seijt,  obtained  a  rule  nm  for  a  new  trial,'  on 
the  ground  that  this  mode  of  setting  out  tithes  was  il-   ' 
legal,   as  not  affi>rding  the  parson  an  opportunity  of 
judging  whether  or  not  the  sheaf  tl^rown  out  was  foirly 
choseii* 

♦  .  • 

Taddjf  Seijt.,  who  shewed  cause,  maintained  that 
this  was  a  question  solely  for  the  jury,  and  that  in  the 
absence  of  fraud  it  must  be  presumed  that  the  parsoQ 
had  a.foir  opportunity  of  comparison. 

Best  C.  J.  The  fiiirest  mode  of  setting  out  the  tithe 
of  wheat  is  in  the  sheaf^  and  that  is  the  mode  prescribed 
by  the  common  law. 

The  titherowner  has  a  better  opportunity,  of  judging 
of  the  equality  of  the  size  of  the  sheaves  when  they  are 
lying  on  the  ground,  than  after  they  are  huddled  toge- 
ther  in  shocks. 

But  the  uncertainty  6f  weather,  which  often  makes  it 
proper  for  the  interest  of  the  tithe-owner  as  well  as  the 
farmer  that  wheat  should  be  put  up  into  shocks  before 

Vol.  hi.  Y  the 
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the  tithes  can  be  taken,'  has  given  rise  to  customs  for 
setting  out  the  tithe  in  shocks.  But  where  such  custom 
prevails,  shocks  must  all  contain  the  same  number  of 
sheaves  of  equal  sizes,  otherwise  the  clergyman,  without 
a  minute  examination  of  each  shock,  cannot  be  assured 
that  he  has  as  much  as  he  is  entitled  to.  The  witnesses 
say  that  some  of  the  shocks  contained  six  sheaves  and 
some  eight.  The  clergyman  could  not,  without  great 
trouble,  take  his  tithe  from  a  crop  of  wheat  so  disposed. 
It  is  said,  that  there  was  in  this  case  no  actual  fraud ;  but 
the  law  requires  that  the  fiirmer,  although  he  acts  ho- 
nestly, shall  not  so  set  out  his  tithe^  as  to  make  it  diffi- 
cult for  the  clergyman  to  know  whether  he  acts  honestly 
or  not.    . 

I  think  there  must  be  a  new  triaL 


Pabk  J.  '  In  questions  concerning'  the  setting  out 
tithes,  the  absence  of  fraud  is  not  the  only  circumstance 
to  which  the  Courts  will  direct  their* atteption ;  they  will 
take  care,  not  only  that  there  shall  be  no  fraud,  but  no 
possibility  of  committing  it. 

BuRBOUGH  J.  It  is  clear  that  this  mode  of  setting 
out  tithes  is  bad..  Putting  the  sheaves  in  shocks  of  six 
instead  of  ten  is  productive  of  great  inconvenience  to 
the  tithe-owner,  and  I  told  the  jury  that  such  a  mode 
of  setting  out  tithes  could  not  be  sustained. 

Rule  absolute,  (a) 


{a)  Gojeke  J.  WM  absent  at  Chamben. 
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Crofts  r.  Waterhouse.  n^^  ^5. 

n^HIS  was  an  action  against  a  €oach  proprietor  for  The  driver  of 

having,  by  the  negHgence  and  improper  conduct  of  *  xk^^^. 
ins  servants,   overturned  and  injured  the  Plaintiff  in  bank,  and 
travelling  by  the  Defendant's  coach.     At  the  trial  before  "P**'  *® 
LittUdale  J.f  Dorset  Summer  assizes  1825,  the  Plain-  had  passed  the 
tiff's  witnesses  proved,  that  the  Defendant's  coachman,  <pot  where  the 
in  turning  a  corner  on  the  right  hand  side  of  the  road,  ^^^g^j" I  *^" 
had  driv^  so  near  to  the  side  as  to  gadier  a  bank,  by  hours  before, 
which  the  coach  was  overset ;  that,  though  this  was  be-  ^^'  "*  *^f  '**" 

,    «  .       .  . .         , .  -  ,,   terval,  a  land- 

tween  two  and  three  m  the  morning,  th^e  was  a  full  g„u.]^  ha^i  t^eea 

meon,  and  light  enough  to  distinguish  objects  of  all  removed.    In 
kinds ;  that  the  road  was  twenty-four  feet  wide,  and,  at  *^  .*!^.  ^  ^^ 

'  ^  '         '        an  injury  sus- 

the  time,  cleap  of  all  obstructions,  so  that  there  was  tained  by  this 
nothing  to  prevent  the  coachman  from  keeping  to  the  ^^^1^^"^',?\ 
-middle  or  even  the  left  side  of  the  road.  The  defence  jury,  that  as 
«et  up,  was,  that  between  the  time  of  the  disaster,  and  there  was  no 
the  time  when  the  coachman  had  Jast  passed  the  spot  ^j^^  ^^^  ^^ 
where  it  happened,  (about  tweWe  hours  before,)  the  first  driver  ought 
of  two  cottages  which  stood  close  to  the  comer  in  '^Jj^^J^ep^ 

^  within  the 

question,  had  been  pulled  down  and  the  rubbish  left  by  Umits  of  it; 
the  side  of  the  road;  that  the  coachman  mistaking  the  ^^^  the  acci- 
second  cottage  for  the  first,  and  wishing  to   save  his  ^^  ©ccasbn- 
horses  by  going  as  close  to  the  corner  as  possible,  drove  ed  by  his  de- 
out  of  the  road  over  the  rubbish   of  the  demolished  !?.*'~V''*^ 

Fiaintin  was 
•cottage.  entitled  to  a 

The  learned  Judge  who  tried  the  cause  told  the  jury,  verdict. 
*bat  as  there  was  no  obstruction  x,n  the  road,  the  coach-  ^,i^ 

returned  ac* 
"cordingly,  the  Court  granted  a  new  trial,  on  the  ground  that  the  jury  should  haTe 
^eea  directed  to  consider  whether  or  not  the  deviation  was  the  efiect  of  negligence. 

Y  2  man 
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man  ought  to  have  kept  witliin  the  limits  of  it;  and  that 
the  accident  having  been  oCca^oned  by  his  deviation, 
the  Plaintiff  was  entitled  to  a  verdict.  A  verdict  having 
accordingly  been  found  with  150/.  damages, 

tf^ilde  Ser}t.  moved  for  a  new  trial  on  the  ground  of  a 
misdirection,  contending  that  it  ought  to  have  been  left 
to  the  jury  to  ascertain  whether  the  deviation  had  been 
occasioned  by  negligence,  or  by  unavoidable  accident, 
because  if  it  happened  by  unavoidable  accident  the  De- 
fendant was  not  responsible;  a  carrier  of  passengei?, 
not  being,  like  a  carrier  of  goods,  an  insurer  against  all 
hazards  except  the  act  of  God  or  the  king's  enemies; 
nor  a  coachman,  bound  to  keep  to  She  left  side  of  the 
road  when  no  other  carriage  is  passing ;  for  which  he 
cited  Aston  v.  Heaven  {a)  and  Christie  v.  Griggs  {b) ;  and 
he  likened  the  case  to  that  of  a  master  of  a  ship  who 
should  fall  into  peril  by  reason  of  a  sea-mark  having 
been  removed  or  varied. 

A  rule  nisi  having  been  granted, 

Onslow  and  Taddy  Seijts.,  who  showed  cause,  insisted 
.that  deviation  from  the  limits  of  the  road,  on  a  moon- 
light night,  was  of  itself  an  inexcusable  act  of  negli- 
gence; and  the  deviation  having  been  noticed  in  the 
charge  to  the  jury,  the  question  of  negligence  was 
sufficiently  before  them. 

Best*C.  J.  Tlie  coachman  was  bound  to  keep  in  the 
road  if  he  could ;  and  the  jury  might,  from  his  having 
gone  out  of  the  road,  have  presumed  negligence,  and  on 
that  presumption  have  found  a  verdict  for  the  Plaintiff. 
But  the  learned  Judge,  instead  of  leaving  it  to  the  jury 
to  find  whether  there  was  any  negligence,  told  them  that 


{a)  »jBi^.533' 


{i)  %  Campb.  79. 
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the  coachman  having  gon«  out  of  the  road,  the  Plaintiff 
was  entitled  to  a  verdict 

This  action  cannot  be  maintained  unless  negligence 
be  proved^  and  whether  it  be  proved  or  not  is  for  the 
determination  of  the  jury,  to  whom  in  this  case  it  was 
not  submitted.  The  coachman  most  have  competent 
skill,  and  must  use  that  ^ill  with  diligence;  he  must 
be  well  acquainted  with  the  road  he  undertakes  to  drive; 
he  must  be  provided  whh  steady  horses ;  a  coach  and 
harness  of  sufficient  strength,  and  properly  made ;  and 
«lso  with  lights  by  night  If  there  be  the  least  &ilure 
in  any  one  of  these  things,  the  duty  of  the  coach  pro- 
prietors is  not  fulfilled,  and  they  are  answerable  for  any 
injury  or  damage  that  happens.  But  with  all  these 
things,  and  when  every  thing  has  been  done  that  human 
prudence  can  surest  for  the  security  of  the  passengers, 
an  accident  may  happen.  The  lights  may,  in  a  dark 
night,  be  obscured  by  fog;  the  horses  frightened,  or,  as 
it  happened  in  the  present  case,  the  coachman  may  be 
deceived  by  a  sadden  alteration  in  objects  near  the 
road,  by  which  he  bad  used  to  be  directed  on  former 
journeys.. 

It  is  not  his  fault,  if  having  exerted  proper  skill  andT 
care,  he  from  accident  gets  off  the  road ;  and  the  pro- 
prietors are  not  answerable  for  what  happens  from  his 
doing  sa  I  think  this  case  must  be  again  submitted  to 
<ajury. 


IMS. 


Park  J.  The  distinction  between  carriers  of  goods 
and  carriers  of  passengers  was  not  sufficiently  left  to  the 
jury.  A  carrier  of  goods  is  liable  in  all  events  except 
the  act  of  God  or  the  king's  enemies;  a  carrier  of 
passengers  is  only  liable  for  negligence.  It  is  not  clear 
that  negligence  can  be  laid  to  the  defendant's  charge  in 
the  present  case,  for  his  coachman  had  no  means  of 
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knowing  that  the  cottage,  bis  accustomed  land-mark^ 
had  been  removed. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

absolute* 

Rule  absolute. 


Nov.  a6* 


Homer  v.  Ashford  and  Ainsworth. 


Declantionr— 
that  the  De- 
fendant* for 
the  consider- 
ations men* 
doned  in  the 
deed  declared 
on*  (which  the 
Plaintiff 
brought  into 
courty)  cove- 
nanted to 
submit  to 
certain  parti- 
cular restraints 
in  the  carrying 
on  of  his 
trade*  which 
covenant  he 
afterwards 
broke : 
Heldy  on  ge- 
neral de-  ' 
murrery  that 
this  was  a  suf- 
ficient state- 
ment of  con- 
sideration for 
the  restraint 
agreed  to. 


(COVENANT.  The  Plaintiff  declared,— for  thai 
whereas  before  the  making  of  the  indenture  there^ 
inafter  mentioned,  the  Defendant,  Joseph  Ashford^  had 
hired  himself  to  the  Plaintiff  for  a  certain  term,  deter- 
minable in  a  manner  then  agreed  upon  by  them  the 
Plaintiff  and  Joseph  Ashford^  in  the  capacities  of  clerk, 
book-keeper,  and  traveller,  in  the  trade  of  a  saddler's 
ironmonger,  then  carried  on  by  the .  Plaintiff;  and 
Joseph  Ashford  had  agreed  with  the  Plaintiff  not  to  wqrk 
for  or  be  employed  by  any  other  person  during  the  said 
term,  without  the  licence  and  consent  of  the  Plaintiff  in 
writing  under  his  hand  for  that  purpose,  first  had  and 
obtained.;  and  whereas  Joseph  Ashford  afterwards,  and 
whilst  the  said  term  was  still  undetermined,  was  desirous 
of  entering  into  partnership  in  the  same  trade  of  a  sad- 
dler's ironmonger  with  the  Defendant,  James  Marsh 
Ainstsxyrih^  but  was  prevented  therefrom  by  reason  of  the 
said  term  being  still  undetermined ;  and  thereupon  after- 
wards by  a  certain  indenture  made  between  the  Plaintiff 
of  the  one  part,  and  the  Defendants  of  the  other  part, 
(one  part  of  which  indenture,  sealed  with  the  seals  of 
the  Defendants,  the  Plaintiff  brought  into  Court,)  re- 
citing (among  other  things)  that  in  pursuance  of  a  pro- 
posal 
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posal  to  thatefiect  made  by  the  Defendants,  and  assented 
to  by  the  Plaintiff,  the  Defendants,  for  the  considerations 
therein  mentioned,  did  thereby  for  themselves,  jointly 
and  severally,  and  for  their  joint  and  several  heirs^ 
executors,  and  administrators,  covenant  and  agree  with 
the  PIainti£^  his  executors,  administrators,  and  assigns^ 
that  the  said  Defendants  or  either  of  them,  their  or 
either  of  their  traveller  or  travellers,  or  any  other  per- 
son or  persons  on  theic  or  either  of  their  behalf^  should 
not  nor  would,  on  any  account  or  pretence  what*, 
soever,  enter  into  or  pass  through  to  solicit  or  take 
orders,  the  towns  mentioned  in  the  schedule  B.  there- 
under written,  or  any  of  them,  in  taking  their  first  north 
and  west  journey,  within  forty-two  days  of  the  several 
days  set  opposite  the  said  towns  respectively  in  schedule 
B.  at  which  the  Plaintiff  presumed  that  he  by  himself 
or  his  traveller  or  travellers  should  enter,  or  should  leave 
the  said  towns  in  the  said  schedule  respectively  men- 
tioned ;  and  also,  that  the  Defendants  or  either  of 
them,  their  or  either  of  their  traveller  or  travellers, 
or  any  person  or  persons  on  their  or  either  of  their 
behalf,  should  not  nor  would  during  the  tefm  of  four- 
teen years  from  the  day  of  the  date  of  the.  deed, .  on 
any  account  or  pretence  whatsoever,  enter  into  or  pass 
through  to  solicit  or  take  orders,  the  towns  men- 
tioned in  the  schedules  A.  and  B.  after  their  said 
first  north  and  west  journey  as  aforesud,  nor  the  towns 
mentioned  in  schedule  C.  thereunder  written,  within 
fifty-six  days  of  the  several  days  set  opposite  the  towns 
respectively  in  the  said  several  schedules  mentioned,  at 
which  the  Plaindff  presumed  that  he  by  himself  or  his 
traveller  or  travellers  should  enter  or  should  leave  the 
said  towns  respectively,  without  the  licence  or  consent 
in  writing  of  the  Plaintiff,  his  executors  or  adminis- 
trators for  that  purpose  first  had  and  obtained  j  and 
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that  IB  ease  the  said  Defendants  or  either  of  them,  tbcsf 
or  eiAer  of  their  traveller  oir  traTellers,  or  other  person 
or  persons  on  their  or  either  of  their  behalf,  should 
and  did  enter  into  and  pass  through  to  solicit  or  take 
orders  the  said  towns  mentioned  in  the  said  schedule  B*, 
or  atiy  of  them  respectively,  in  taking  their  said  first 
north  and  west  journey,  within  forty-two  days;  and 
the  towns  mentioned  in  schedules  A.  and  B*,  after 
their  first  north  and  west  joumies  as  aforesaid,  and 
•the  towns  in  schedule  C.  within  fifty-six  days  of  the 
several  days  set  <^posite  the  said  towns  respectively,  in 
Ae  said  several  schedules,  during  the  term  of  fourteen 
years  from  the  day  of  the  date  of  the  deed,  without  the 
licence  and  consent  in  writing  of  the  Plaintifi^,  his  ex- 
ecutors or  administrators,  for  that  |>Brpo8e  first  had 
and  obtained ;  then  that  the  Defendants  or  one  of  them, 
their  or  one  o^  their  executors  or  administrators  should 
and  would  immediately  ailer  entering  the  said  towns  in 
the  said  several  schedules  mentioned,  or  any  or  either 
of  them,  within  the  times  aforesaid,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  Plaintifi^  his  executors^ 
administrators,  or  assigns,  the  full  and  just  sum  of  SOL 
of  lawfiil  money  of  Great  Britain,  as  and  in  the  nature 
of  stipulated  datoages  for  every  order  which  they  or  he^ 
or  their  or  either  of  their  traveller  or  travellers,  or  other 
person  or  persons  on  their  or  either  of  their  behalf, 
should  solicit  or  take  for  the  sale  of  any  goods,  wares^ 
or  merchandizes  in  any  and  every  of-  the  said  towns 
which  they  or  he,  or  such  traveller  or  travellers,  or  other 
person  or  persons,  should  so  enter. 

Breach,  that  the  Defendants  entered  Cheltenham,  Ef-' 
etetf  and  Otford^  and  other  towns  mentioned  in  the 
schedules,  and  solicited  and  obtained  orders  wkhin  the 
days  and  term  prohibited. 

Plea,  that  the  performance  and  observance  by  the 

defend- 
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defendants  of  their  covenant  in  the  said  indoitare  and 
declapatiop  mentioned;  and  of  which  covenant,  the 
Plaintiff  had  assigned  the  breaches,  would  entirely  and 
wholly  hinder,  restrain,  and  prevent  the  Defendants,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  fourteen 
years,  from,  carrying  on  j  using,  and  exercising  their 
aforesaid  trade  and  business  of  saddlers'  ironmongers 
in  toy  or  either  of  the  said  towns  of  CheUenhanij  Exeter^ 
and  Oxford  i  and,  therefore,  the  covenant  in  the  said 
indenture  mentioned  and  so  declared  upon  as  aforesaid, 
was  and  is  in  restraint  of  trade;  and,-  therefore,  the 
said  covenant  was  and  is  void. 

Demurrer  and  joinder. 

Toddy  ^T^X»  was  to  have  supported  the  demurrer, 
but  the  Court  called  on 


1&25. 


Adqms  Serjt.  for  the  Defendants.  He  abandoned  the 
plea,  and  argued  that  the  declaration  was  bad,  as  not 
shewing  any  consideration  for  the  restraint  imposed  on 
the  Defcindants.  Primd  facie^  every  restraint  on  trade 
is  illegal:  a  general  restraint  is  whdly  void;  and  in 
order  to  sustain  a  restraint  for  a  particular  place  or 
time,  diere  must  be  a  consideration,  of  the  adequacy 
of  ^hich  the  Court  ciust  be  enabled  to  judge :  Mitchell 
V.  Beynolds  (a) ;  Seijt.  Wms.  note  to  Hunlocke  v.  Black* 
Um{b)\  Chesmdn  v.  Nainby{c)\  Davis  v.  Mason  (d)t 
Gale  v«  Re^d{e)i  and  though  deeds  in  general  are 
presumed  to .  be  made  on  sufficient  consideration,  yet 
this  presumption  cannot  be  raised  in  favour  of  a  deed 
which  is  on  the  face  of  it  illegal,  and  which  can  only 
be  shewn  to  be  legal  by  the  allegation  and  proof  of 
an  adequate  consideration.  But  as  the  declaration  in 
the  present  case  does  not  shew   what  was  the  con- 


(a)  X  P.  Wms.  iSx. 
{J>)  %Wms.Saund  Js6, 
(f)  »5/r.  739. 


U)  5  T.R.JIZ. 
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sideration  for  the  defendants'  submitting  to  the  !*&* 
straint  imposed  on  them,  the  Court  has  no  means 
of  determining  its  adequacy,  and  the  deed  cannot  be 
supported.  " 

Taddjf  contra*  It  appears  on  the  declaration,  that 
there  was  a  consideration,  for  it  is  stated  that  the  De- 
fendants  agreed  for  the  considerations  contained  in  the 
deed;  if  those  considerations  had  been  inadequate,  their 
inadequacy  ought  to  hare  been  pleaded.  The  law  re- 
quires that  there  shall  be  a  consideration'  for  every 
restraint  of  trade,  but  not  that  the  consideration  shall 
always  be  set  out  on  record.  The  adequacy  of  the 
consideration  is  a  matter  of  fact  which  may  be  made  the 
subject  of  proof,  but  the  Court  is  not  bound  to  go  into 
it  without  such  proof,  unless  its  insufficiency  app^ 
on  record. 

Cur.  ad.  vuU. 


.  Best  C.J.  The  first  object  of  the  law  is  to  promote 
the  public  interest;  the  second  to  preserve  the. rights  of 
individuals. 

The  law  will  not  permit  any  one  to  restrain  a  person 
from  doing  what  the  public  welfare  and  his  own  interest 
requires  that  he  should  do.  Any  deed,  therefore,  by 
which  a  person  binds  himself  not  to  employ  his  talents, 
his  industry,  or  his  capital,  in  any  useful  undertaking  in 
the  kingdom,  would  be  void,  because  no  good  reason,  can 
be  imagined  for  any  person's  imposing  such  a  restraint 
on  himself.  But  it  may  often  happen,  (and  the  present 
case  is  a  strong  instance  of  it,)  that  individual  interest, 
and  general  convenience,  render  engagements  not  to 
carry  on  trade  or  to  act  in  a  profession  in  a  par- 
ticular place,  proper.  Manufactures  or  dealings  cannot 
be  carried  on  to  any  great  extent  witliout  the  assistance 
of  agents  and  servants.    These  must  soon  acquire  a 

know- 
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knowledge  of  the  manufactures  or  dealings  of  their  em- 
ployers. A  merchant  or  manufacturer  would  soon  find 
a  rival  in  every  one  of  his  servants,  if  he  could  not  pre- 
vent them  from  using  to  his  prejudice  the  knowledge 
acquired  in  his  employ.  Engagements  of  this  sort  be- 
tween masters  and  servants  are  not  injurious  restraints 
of  trade,  but  securities  necessary  for  those  who  are 
engaged  in  it«  The  effect  of  such  contracts  is  to  en- 
cour^;e  rather  than  cramp  the  employment  of  cajHtal 
In  trade,  and  the  promotion  of  industry.  For  partial 
restr^nts,  however,  there  must  be  some  consideration, 
otherwise  they  are  impolitic  and  oppressive. 

What  amounts  to  an  adequate  consideration  is  to  be 
decided  by  the  courts  of  justice.  We  have  none  of  us 
had  any  difficulty  in  saying,  that  the  consideration  stated 
ia.  this  record  is  abundantly  sufficient-  to  support  the 
deed  on  which  the  action  is  brought.' 

The  counsel  for  the  Defendant  admits  that  the  plea 
is  bad,  and  insists  that  the  declaration  does  not  state  a 
sufficient  consideration.  If  he  had  specially  demurred, 
his  objections  would  have  been  worthy  of  consideration; 
but  although  the  declaration  may  be  loosely  drawn,  we 
think  we  can  see  upon  it  enough  to  support  the  action. 
It  appears  from  it, 'that  As/ffard  had  engaged  himself  as 
the  clerkf  book-keepery  and  traveller  of  the  Plaintiff  for  a 
term  that  was  not  expired^  and  that  during  this  term  of 
service  AsJ\ford  was  not  to  be  employed  for  any  one 
without  the  Plaintiff's  consent  in  writing:  that  Ash- 
ford  was  desirous  of  entering  into  partnership  with 
Ainsworih  for  the  purpose  of  carrying  on  the  same  trade  ■ 
as  the  Plaintiff  was  engaged  in,  biit  was  prevented  from 
forming  such  partnership  by  his  engagement  with  the 
Plaintiff:  the  declaration  does  not  state  in  terms  tliat 
AtTmoorth  was  desirous  that  Aihford  should  be  released 
from  his  engagement  with-  the  Plaintiff:  Ainsmorth^ 
however,  is  a  party  to  the  deed  by  which  Ashford  was 
released  from  his  engagement  to  the  Plaintiff  and  ^as 

enabled 
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enabled'  to  employ  'the  knowledge  of  business,  and  his 
influence  with  the  PlaintiiF's  customers  for  the  benefit 
of  the  firm  of  which  Ainsaodrth  was  to  be  a  .member. 
It  seems  to  us,  that  it  was  a  reasonable  condition  of 
releasing  Ashfbrd  firom  his  engagements,  and  thereby, 
enabling  both  Defendants  to  form  their  paftnership, 
that  they  should  not  be  permitted  to  seek  for  orders  in 
the  towns  which  Ashford  had  travelled  as  the  rider  of 
the  Plaintiff,  until  after  the  Plaintiff  had  been  enabled 
to  visit  his  old  customers,  who  resided  in  these  towns, 
for  the  space  of  fourteen  years  from  the  date  of  that 
deed*  We  know  the  influence  that  a  rider  has  over  the 
customers  of  his  employer,  and  with  how  much  effect  he 
may  use  the  argument  —  encourage  young  beginners. 
This  influence  is  gained  by  the  liberality  of  his  em- 
ployer, and  ought  not  to  be  used  against  him.  But  it 
has  been  argued,  that  all  deeds  in  restraint  of  trade  are 
bad,  unless  a  sufficient  consideration  for  such  restraint 
appears  on  such  deeds.  I  think,  that  if  a  sufficient  con- 
sideration is  admitted  by  the  pleadings,  the  deed  may 
be  supported,  although  the  deed  itself  does  not  express  a 
sufficient  consideration.  None  of  the  cases  on  deeds 
restraining  trade  have  decided  that  the  consideration 
must  appear  on  the  deeds.  There  are  other  cases 
which  prove  that  considerations  out  of  the  deeds  may 
be  shewn  by.  the  pleadings.  These  cases  are  referred  to 
in  the  great  case  on  the  subject  before  us,  in  Peere  fVil" 
liams;  1  Fent.  108. ;  Dyer^  146.  It  might  be  different  if 
die  pleadings  instead  of  admitting  a  consideration,  had 
raised  a  question  whether  there  was  any  consideration » 
Perhaps  the  rules  of  evidence  would  not  admit  that  any 
thing  should  be  added  to  what  was  stated  in  the  deed* 
I  throw  out  this  only  that  I  may  not  be  precluded  by 
our  judgment  this  day  from  considering  the  question 
whenever  it  shall  be  necessary  to  decide  it.  We  all 
think,  that  as  the  declaration  states  that  the  Defendants 
for  the  considerations  in  the  deed  mentioned^  covenanted^  it 

appears 
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appears  that  the  deed  was  for  some  consideration.     The 

Defendant  should  have  craved  oyer  of  the  deed^  if  be 

meant  to  object  to  the  sufficiency  of  the  consideration, 

and  not  having  done  so,  we  are  to  presume  that  it  con-     .Ashford. 

tains  a  1^1  consideration. 

For  this  reason  the  Court  is  of  opinion  that  judgment 
must  be  for  the  Plaintiff. 

Judgment  for  the  Plaintiff  accordingly. 


A'CouRT  V.  Cross,  (a)  Nov.  28. 

'T'HIS  was  an  action  of  assumpsit  to  recover  the  sum  Defendant 

of  SO/. ;  to  which  the  Defendant  pleaded  the  statute  ^*"8;  anwtcd 

of  limitations,  averring  that  the  cause  of  action  did  not  mo^  ^j^„  ^ 

accrue  within  i$ix  years.  yean  old,  said. 

The  cause  was  tried  before  Gaselee  J.,  at  the  last  "  ^  ^^.'*'  *^' 

'^  I  owe  the 

Somersetshire  assizes,,  when  the  Plainti£^   in  order  to  money,  but 

take  the  case  out  of  the  statute,  proved  that  the  JDe-  ^}^  ^^  ^  S^^e 

fendant  said,  on  being  arrested,  "  I  know  that  I  owe  ^^^  receipt 

the  money ;  but  the  bill  I  gave  is  on  a  threepenny  stamp,  and  I 

receipt  stamp,  and  I  wiU  never  pay  it."  k-'' iTw  ^\ 

The  learned  Judge  did  not  consider  this  a  promise  to  sach  an  ac- 

pay,  so  as  to  take  the  case  out  of  the  statute,  and  knowledgment 

directed  the  Plaintiff  to  be  nonsuited,  giving  him  leave  y^^^  ^^  ^y^^ 

to  move  to  set  the  nonsuit  asid^  and  enter  a  verdict  for  against  a  plea 

4U^  •.,«  ^f  oa7  of  the  statute 

the  sum  of  so/.  rfluniution.. 

♦ 

Wilde  Seijt  accordingly  obtained  a  rule  nisi  to  set 
aside  this  nonsuit  and  enter  a  verdict  for  the  Plainti£^ 
upon  the  ground  that  the  acknowledgment  of  the  debt 
made  by  the  Defendant  had  taken  the  case  out  of  the 

(a)  The  Reporter  was  furnished  with  this  case  by  a  ftiend. 

statute 
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statute  of  limitations.  Bryan  v.  Horseman  (a%  Swan  r< 
Sowdl  {b),  Maanistej^un  v.  Brooke  (<r),  B/mcrqfl  v.  Lo» 
iRas(<Q,  Leaper  v.  Tlz^Am  (e). 

% 

Spankie  Seijt.,  who  shewed  cause,  contended  that  the 
effect  of  the  recent  cases  was  almost  to  throw  the  statute 
into  desuetude;  but  even  in  Bryan  v.  Horseman  the 
Court  intimated,  that  if  the  matter  had  been  res  integral 
their  decision  might  have  been  the  other  way :  and  in  the 
earlier  and  better  authorities,  better  because  they  came 
nearer  to  contemporaneous  expositions  of  the  statute,  it 
had  always  been  holden  that  a  mere  acknowledgment 
was  not  sufficient,  but  that  there  must  be  an  express 
promise  to  take  a  case  out  of  the  statute.  Bass  v. 
Smith  (y ),  Lacon  v.  Briggs  (g)  •  In  Hyelitigv.  Hasitngs  (A), 
the  Court  thought  that  the  acknowledgment  was,  at 
most,  only  evidence  of  a  promise,  but  not  matter  upon 
which,  if  found  specially,  the  Court  could  give  judgment 
for  the  Plaintiff.  If,  however,  the  Court  would  imply  a 
promise  from  a  bare  acknowledgment,  unaccompanied 
with  a  refusal  to  pay,  they  could  never  imply  a  promise 
in  the  face  of  such  an  express  refusal  as  had  been  proved 
in  the  present  case.  To  do  so  would  carry  the  conse- 
quences of  an  acknowledgment  far  beyond  any  thing 
hitherto  decided.  The  statute  was  passad  with  the 
salutary  intention  of  ensuring  tranquillity,  and  of  pro- 
tecting men  against  claims  which  might  be  brought 
forward  after  a  lapse  of  time,  during  which  the  evi« 
dence  necessary  to  repel  them  might  entirely  have 
disappeared.  But  Ae  intention  of  the  statute  would 
obviously  be  defeated,  if  an  unguarded  acknowledg- 


{c)  3B.bfA.i41. 
{J)  4M.l^S.AS1* 


{e)  ^i6  Eojts  4^0. 
(/I  I  a  Fin,  Ahr.  939. 
(^)  3  Atl.  105. 
{p)  Lii*Rajm*4%u 
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meiit  were  holden  to  bind  a  party  at  any  distapce  of      1825. 
time. 


Wilde  relied  on  the  recent  decisions^  particularly       Cross* 
Bryan  v.  Horseman^  Trueman  v.  Fentan  (a),  and  Lhi/d 
▼•  Mound  {b)f  in  which  tbe  point  had  been  settled  after 
mudi  consideration. 

Best  C.J.  I  am  sorry  to  be  obliged  to  admit  that 
the  courts  of  justice  hare  been  deservedly  censured  for 
their  vacillating  decisions  on  the  21  Jac*  1.  c.  16. 

When  by  dbtinctions  and  refinements,  which,  Lord 
Mansfield  says,  the  common  sense  of  mankind  cannot  keep 
pace  with,  any  branch  of  the  law  is  brought  into  a  state 
of  uncertainty,  the  evil  is  only  to  be  remedied  by  going 
back  to  the  statute ;  or  if  it  be  in  the  common  law,  set* 
ding  it  on  some  broad  and  intelligible  principle.  But 
this  must  be  done  with  caution,  otherwise  we  shall  in- 
crease the  confusion  that  we  attempt  to  get  rid  of:  the 
authority  of  no  one  Court  is  sufficient  in  such  a  case. 
I  will  therefore  go  no  further  to-day  than  I  am  authorised 
to  go  by  the  authority  of  the  modern  decisions. 

The  statute  says,  that  actions  on  the  case,  account, 
trespass,,  debt,  detinue,  and  replevin,  shall  be  brought 
within  six  years  after  the  cause  of  action^  and  not  after. 

These  actions,  it  will  be  observed,  are  mentioned  in 
the  same  section  of  the  act,  and  the  limitation  of  the 
time  within  which  they  must  be  brought  is  the  same  in 
all  of  them. 

In  all  of  them,  except  assumpsit,  the  six  years  com- 
mences from  the  moment  there  is  a  cause  of  action,  and 
that  time  cannot  be  enlarged  by  any  acknowledgment. 
But  in  assumpsit  it  has  been  holden,  that  although  six 
years  have  elapsed  since  the  debt  ^ was  contracted,  if  the 
debtor  promisees  to  pay  it  within  six  years,*  he  cannot  avail 

faiouelf 
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18S5.  himself  of  die  protection  of  this  statute,  because  this 
promise,  founded  on  a  moral  consideration,  is  a  new 
•  cause  of  action.  It  seems  to  me  the  Plaintiff  should 
have  been  required  to  declare  specially  on  this  new 
promise,  and  ought  not  to  have  been  permitted  to  revive 
his  original  cause  of  action,  for  which  the  statute  ex*- 
pressly  declares  no  action  shall  be  brought.  By.  the 
present  practice,  the  Defendant  has  not  such  distinct 
information,  as,  I  think,  he  is  entitled  to,  that  the  plain- 
tiff means  to  avail  himself  of  some  promise  to  recover  a 
stale  demand.  The  real  cause  of  action  is  kept  entirely 
out  of  view,  and  one  that  cannot  be  supported  brought 
forward.  This  is  inconsistent  with  what  is  said  to  be 
the  intent  of  special  pleading. 

The  Courts,  however,  have  not  stopped  here;  they 
have  said  acknowledgment  of  a  debt  is  sufficient,  without 
any  promise  to  pay  it,  to  take  a  case  out  of  the  statute. 
I  cannot  reconcile  this  doctrine,  either  with  the  words 
of  the  statute,  or  the  language  of  the  pleadings.  The 
replication  to  the  plea  of  non-assumpsit  infra  sex.  anmos 
is,  that  the  Defendant  did  undertake  and  promise  within 
six  years.  The  mere  acknowledinnent  of  a  debt  is  not 
a  pimise  to  pay  it:  a  maa  maracknowledge  a  debt 
which  he  knows  he  is  incapable  of.  payings  fmd  it  is 
contrary  to  ail  sound  reasoning  to  presume  from  such 
acknowledgment  that  he  promises  to  pay  it;  yet  without 
regarding  the  circumstances  under  which  an  acknow- 
ledgment was  made^  the  Courts,  on  proof  of  it,  have 
presumed  a  promise. 

It  has  been  supposed  that  the  l^islatnre  only  meant 
to  protect  persons  who  had  paid  their  debts,  but  from 
length  of  time  had  lost  or  destroyed  the  proof  of  pay- 
ment From  the  title  of  the  act  to  the  last  section, 
every  word  of  it  shews  that  it  was  not  passed  on  this 
narrow  ground;  It  is,  as  I  have  heard  it  often  called  by 
great  judges,  an  act  of  peace.    Long  dormant  claims 

have 


iif  THE  Sixth  Year  of  GEO.  IV.  *    5SS 

have  often  more  of  cruelty  than  of  justice  in  them. 
Christianity  forbids  us  to  attempt  enforcing  the  payment 
of  a  debt  which  time  and  misfortune  have  rendered  the 
debtor  unable  to  discharge.  The  legislature  thought 
that  if  a  demand  was  not  attempted  to  be  enforced  for 
six  years,  some  good  excuse  for  the  non-payment  might 
be  presumed,  and  took  away  the  legal  power  of  recover- 
ing it.  I  think,  if  I  were  now  sitting  in  the  Exchequer 
Chamber,  I  should  say,  that  an  acknowledgment  of  a- 
debt,  however  distinct  and  unqualified,  would  not  take 
from  the  party  who  makes  it  the  protection  of  the 
statute  of  limitations.  But  I  should  not,  after  the 
cases  that  have  been  decided,  be  disposed  to  go  so  far 
in  this  Court,  without  consulting  the  judges  of  the  other 
Courts.  There  are  many  cases  from  which  it  may  be 
collected,  that  if  there  be  any  thing  said  at  the  time  of  the 
acknowledgment  to  repel  the  inference  of  a  promise,  the 
acknowledgment  will  not  take  a  case  oat  of  the  statute 
of  limitations. 

In  the  present  case  the  Defendant,  at  the  time  he  ac- 
knowledged the  debt,  said  he  would  not  pay  it,  because 
the  Plaintiff  had  arrested  him. 

I  cannot,  therefore,  say  that  there  was  any  cause  of 
action  within  six  years  before  the  bringing  of  the  action, 
end  the  rule  for  setting  aside  the  nonsuit  must  be  dis« 
charged. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


Vol.  ml 
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ji/ov.  H-  Richardson  v.  Melljsh. 

Where  age.  HTHIS  couse  was  tried  before  Lord  Gfffbri  and  s 
waf  ffiven'oa  special  Jury  at  the  London  sittings  after  Hikny  term 

a  declantioDy    1994*,  when  a  general  verdict  was  found  for  the  Platn' 

tome  of  the  tM^  on  a  declaration  of  several  counts.  In  Trinitu 
count!  of  '      .      ^  , .     ^  i.        I  ,      • 

which  were      tenn,  m  the  same  year,  this  Court,  alter  three  days' 

bad,  the  Court  hearing,  discharged  a  rule  nisi  far  a  new  trial,  and 
\<uteat  bv  *  foT  an  arrest  of  judgment^  which  arrest  of  judgment  had 
entering  up      been  moved  for  on  the  ground  that  the  declaration  staled 

ialgoRiit  on  a  1^  consideration  for  the  Defendant's  agreement,  or  that 

•tngle  count,  .  „  ,  .„      \      .      ^, 

af^er  argument  ^  a''  events  the  agreement  was  illegal,  ^a)    The  cause 

Ui  «or,  in       ^iraa  then  removed  by  error  into  the  Court  of  King's 

Benoh,  and  now,  in  this  term,  after  argument  on  error, 
but  before  the  Court  of  King's  Bench  had  prononnosd 
judgment,  it  having  been  suggested  that  a  general  verdict 
had  been  given,  and  tliat  some  cf  the  counts  in  the  de- 
damtlon  were  bad, 

Bosanquet  Serjt.,  upon  an  affidavit  that  the  amend- 
ment was  necessary  to  the  due  admmistration  of  justice, 
obtained  a  rule  nisi  to  amend  the  posieoj  by  entering  the 
verdict  on  the  first  count  only  of  the  declaration,  par*, 
suant  to  the  notes  of  the  learned  Judge,  Lord  Giffordj  who 
tried  the  Cause.  These  not^  being  read,  it  apipeared 
that  the  evidence  applied  to  the  first  count :  that  the  con* 
«  sideration  for  the  Defendant's  agreement  to  reinstate  the 
Plaintiff  in  the  command  of  the  Minerva  East  India  ship 
upon  the  contingency  of  certain  events  which  afterwards 

(a^  See  ante^  vol.  ii.  p.  329.  abstract   of  the   first    count,  to 

At  the  time  of  that  report,   no  which  alone  the  evidrnce  applied, 

objection  having  been   made  to  waf  thought  tufficieat. 
the  generality  of  the  verdict,  an 

occitrr^, 
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occurred,  was,  as  stated  in  that  count,  the  PlMnti£r8  sur-       1995. 
reDdering  at  the  Defendant's  request,  the  command  of 
that  ship  for  certain  voyages  to  which  the  Plaintiff  had 
beoi  appointed  whh  the  approbation  ofthe  Ead  India     MtLum. 
CompaxLy^  by  owners  who  were  about  to  sell  the  ship 
to  the  Defendant:  that   the  commander  of  an  Basi 
Indmaum  cannot  be  removed  aftar  he  has  been  ap- 
proved  ef  for  a  particular  voyage,  without  the  consent 
of  the  Company :   that   the  former  owners  wished  to 
sell  the  Minerva  as  a  ship  to  which  no  commander  was 
attached  :  that  the  Plaintiff  refosed  to  give  up  the  com- 
mand:   that  the  Defendant,  after  bis  agreement  with' 
the  Plaintiff,  wrote  to  obtain  the  consent  of  the  East 
Ikdia  Company  to  the  Plaintiff's  excbangii^  the  com* 
mand  of  the  Minerva  for  that  of  the  Marquis  of  Efy$  and 
that  at  the  end  of  this  letter  the  Plaintiff  wrote  that  the ' 
exchange  was  made  with  his  sanction  and  approbatiiKV 
wliereupcm  the  company  assented  to  the  exchange  («)• 
It  also  appeared  that  his  Lordship  wa»  satisfied  with 
the  verdict,  and  thought  the  omendment  ought  to  be 
mada    It  waa  observed  that  the  original  record  re-' 
mained  in  Uits  Court,  a  transcript  only  being  trans- 
mitted to  the  eourt  of  error,  and  Williams  v.  Breedan{b\ 
Shfmt  V.  Cojffhi{c)j   Doe  ▼•  Perkins  {d\   and  Pehrie  v. 
Hiimnsnf\e)  were  cited  to  shew  that  sueh  an  amendment 
might  be  made  after  error,  or  at  any  time.     The  rule 
VMS  granted  on  condition  of  a  retaxation  of  costs,  under 
vducb  the  Plaintiff  waa  to  return  what  he  had  received  - 
on. the  counts  to  which  the  verdict  did  net  qpply. 

Iaodss  and  JVilds  Serjts.  shewed  cause  i^inst  the  nde 
at  considerable  length.  Their  argument  in  substance  was, 
that  thisbwig  an  application  to  the  discretion  of  the  Court) 

{a)  The  above  particulars  are  taken  firom  the  judgment  of  the 
Chief  Justice ;  pOKt,  538. 

(*)  I  A  (tf  P.  3a9,  (d)  3  Ti  H.  749. 

(tf)  5  Burr,  saao-  («)  3  T»  R.  65^ 

Z  8  it 
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it  would  not  be  a  proper  exercise  of  that  discretion  tc^ 
allow  the  amendment,  after  so  great  a  length  of  time 
had  been  permitted  to  elapse  through  the  laches  of  the 
Plaintiff:  Grant  v.  Astle{a\  Harrison  v.  King{b):  that 
he  ought  at  the  trial,  or  within  the  next  term,  to  have 
elected  on  which  count  he  would  enter  his  verdict :  Lee 
V.  Muggeridge  (c):  that  the  application  ought  to  have  been 
made  to  Lord  Giffbrd :  and  that  the  Plaintiff  having  re- 
ceived the  costs  upon  all  the  counts  of  the  declaration,  he 
was,  in  a  manner,  estopped,  to  apply  to  confine  his  verdict 
to  one.  They  observed  that  whatever  AV/a  might  be  found, 
there  was  nodecision  in  which  an  amendment  so  important 
as  this  had  been  made  after  argument  on  error :  that  in 
all  the  cases  reported,  the  amendment  had  been  confined 
to  mistakes  of  the  officer  of  the  court,  and  had  never 
extended  to  errors  committed  by  the  party;  for  which 
they  cited,  not  only  Doe  v.  Perkins  and  Petrie  v.  Han- 
nai/y  but  WiUiams  v.  Breedon,  Short  v.  Coffin ;  and  they 
read  the  language  of  BuUer  J.  in  Eddawes  v.  Hopkins  {d), 
^'  If  there  were  only  evidence  at  the  trial  upon  such  of 
the  counts  as  were  good  and  consistent,  a  general  verdict 
might  be  altered  from  the  notes  qf  tlie  Judge,  and 
entered  only  on  those  counts ;  but  if  there  were  any 
evidence  which  applied  to  the  other  bad  or  incon- 
sistent counts,  as,  for  instance,  in  an  action  for  words, 
where  some  actionable  words  are  laid,  and  some  not 
actionable,  and  evidence  given  of  both  sets  of  words, 
and  a  general  verdict^  there  the  postea  could  not  be 
amended,  because  it  would  be  ihfipossible  for  the  Judge 
to  say  on  which  of  the  counts  the  jury  had  found  the 
damages,  or  how  they  had  apportioned  them  :"  HoU  v. 
Scholefield{e).  As  it  did  not  appear  but  that  the  evidence 
in  the  present  case,  or  some  part  of  it,  might  have 
applied  to  many  counts  besides  the  first,  it  was   im- 


(a)  Doug.  730. 
(0  i  Taim.  36. 


{i)  DougL376. 
{e)  6  T.  R.  695. 
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^possible  to  say  on   which  of  them  the  jury  had  given        182S. 
their  verdict.  I^SlI^ir 

Best  C.  J.     It  has  been  admitted  by  those  who  op-     Mbllwh. 
pose  the  rule,  that  it  is  a  question  of  jdiscretion  whether 
we  should  allow  the  postea  to  be  amended  or  not. 

In  the  exercise  of  our  discretion,  we  must  be 
governed  by  these  considerations ;  first,  is  the  count  on 
which  it  is  now  proposed  to  enter  the  verdict,  supported 
by  the  evidence  offered  at  the  trial  »*  secondly,  was  all 
the  evidence  given  at  the  trial  admissible  under  that 
count?  thirdly,  are  we  prevented  from  acceding  to  the 
application  on  account  of  its  having  been  made  after  the 
record  has  been  removed  by  a  writ  of  error,  and  the 
case  has  been  argued  in  the  Court  of  King's  Bench  ? 

Upon  the  first  question,  Lord  Giffbrd  has  informed  us 
that  the  evidence  given  at  the  trial  proves  the  ^first 
count.  In  strictness,  perhaps,  we  ought  to  look  no 
further,  but  be  satisfied  with  the  opinion  of  the  Judg^ 
^ho  tried  the  cause.  But  as  he  has  referred  us  to  his 
report  of  the  evidence,  it  has  been  read  to  the  Court, 
and  I  think  it  fully  proves  the  first  count. 

An  agreement  was  given  in  evidence,  exactly  cor- 
responding with  that  count  It  appears  from  this 
agreement  that  the  Plaintiff  was  commander  of  the 
Minerva^  an  East  India  ship,  which  the  Defendant  was 
disposed  to  purchase,  provided  the  Plaintiff  would  give 
up  the  command  of  her,  and  allow  one  Mills  to  be  ap- 
pointed to  her  upon  condition  of  the  Plaintiff's  being  re- 
instated in  case  of  Mills*s  death,  and  provided  the  East 
India  Company  would  assent  to  this  agreement  between 
the  Plaintiff  and  Defendant. 

This  imports,  that  either  in  consequence  of  some 
bargain  between  the  former  owner  and  the  PIainti£^  or 
some  rule  of  the  East  India  Company,  die  Plaintiff  could 
not,  without  his  consent,  be  retnoved  from  the  command 

Z  3  of 
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\S9sS^       of  the  ship.     This  is  completely  made  out  bj  tb« 
-»       '  '         evidence. 

tf.  It  appeared  at  the  trial  that  the  former  owners  had, 

MsLLisp;     with  the  approbation  of  the  Company,  appointed  the 
Plaintiff  to  command  the  ship  for  the  next  voyage. 

If  this  had  been  a  common  merchant's  ship,  the  ap- 
pointing the  master  for  the  voyage  and  his  acceptance 
of  that  appointment  would  have  amounted  to  an  agree* 
ment  that  the  master  should  go  that  voyage,  and  if  the 
owners  afterguards  removed  the  Plaintiff  from  the  ship^ 
without  just  cause,  they  would  have  been  liable  to  an 
action  for  breach  of  the  agreement 

But  this  was  an  East  Indiaman,  and  it  appears  further 
{pom  the  evidence,  that  the  commander  of  an  East  India'' 
man  cannot  be  removed  after  be  has  been  approved  of 
for  a  particular  voyage,  without  the  consent  of  the 
Company. 

It  was  proved  at  the  tnal  that  the  former  owners 
wished  to  sell  thb  as  a  free  ship,  that  is,  a '  ship  to 
which  no  commander  was  attached,  and  that  the  Plaintiff 
refused  to  give  up  the  command  of  her  to  them. 

It  was  further  proved,  that  after  tbe  agreement  be- 
tween Plaintiff  and  Defendant,,  the  Defendant  wrote  to 
tbe  directors  of  the  East  India  Com|)any,  requesting 
them  to  permit  the  Plaintiff  to  exchange  the  Minerva 
for  the  Marquis  of  Eiy^  under  which  letter  the  Plaintiff 
wrote,  that  this  exchange  was  with  his  sanction  and 
approbation. 

It  was  then  proved  by  a  person  from  the  India  House, 
that  upon  the  receipt  of  this  letter  orders  were  sent  to 
swear  the  Plaintiff  into  the  command  of  the  Marquis  f^ 
Ely^  and  Mills  int6  the  command  of  tbe  Minerva. 

It  seems  to  me,  that  this  sliews  that  the  Plaintiff 
could  not  have  been  compelled  to  give  up  the  then  next 
voyage  in  the  Minerva  i  and  that  it  was  probable,  that 
if  he  conducted  himself  properly,  the  Company  would 

bavte 


have  obliged  the  Defendant  to  continue  him  in  command        IBSS* 
of  that  vessel,  during  the  other  voyages  for  which  he   «  "'  '  '^JL 

l\JCHARn$0w 

was  engaged.  ^: 

At  all  events,  the  giving  up  the  first  voyage  was  a  M£Lt4atf« 
sufficient  consideration  to  support  this  agreement.  The 
death  of  Mills  was  then  proved,  the  Plaintiif's  appii* 
cation  to  be  restored  to  the  Minerva^  the  Defendant's 
refusal,  and  the  loss  occasioned  to  tlie  Plaintiff  by  that 
refiisah 

Upon  the  second  question,  namely,  whether  any  evi^ 
dence  that  was  not  adnussible  under  the  first  count  was 
received  at  the  trial  ?  I  must  observe,  I  can  find  no 
evidence  that  was  not  admissible  under  the  first  count* 
That  being  the  case,  the  jury  can  have  given  no  damages 
which  they  were  not. warranted  in  giving  in  a  verdict 
upon  that  count, 

I  can  see  no  objection  to  confining  a  verdict  to  one 
cottot,  where  no  evidence  was  given  but  what  was  ad* 
missible  under  such  oount,  even  although  it  might 
prove  some  other  count.  In  the  cases  of  slander  to 
which  we  have  been  referred,  evidence  was  received  of 
the  speaking  of  words  that  were  not  actionable,  and 
that,  not  by  way  of  aggravation  of  the  words  whidi  w^re 
actionable,  but  as  amounthig  to  a  substantive  cause  of 
action.  These  words  would  not  have  been  permitlted 
to  have  been  so  proved,  but  for  the  bad  counts  whioh 
the  declarations  contained.  If  in  these  cases  the  courts 
had  allowed  the  verdict  to  be  taken  on  the  good  ccNinta 
only,  the  Plaintiff  would  have  recovered  damages  for 
worda  which  were  not  the  subject  of  an  action^ 

In  Eddaooes  v.  Hopkins  BulUr  J.  says,  "  If  there 
was  only- evidence  at  the  trial  upon  such  of  the  counts  as 
were  good  and  consistent,  a  general  verdict  mi^t  be 
altered  from  the  notes  of  the  Judge,  and  entered  only  on 
those  counts;  but  if  there  vms  asy  evidence  that  iq)jdiedio 
the  bad  counts^  (as,  for  instance,  in  an  action  for  wordi^ 

Z  4  where 


840 


CASES  IN  MICHAELMAS  TERM 


1825. 
Richardson 

|tflUJSB« 


where  some  actionable  words  were  laid,  and  some  not 
actionable,  and  evidence  given  on  both  sets  of  ^words, 
and  a  general  verdict,)  then  the  postea  could  not  be 
amended,  because  it  would  be  impossible  for  the  Judf^e 
to  say  on^  which  of  the  counts  the  jury  had  found  the 
damages,  or  how  they  had  apportioned  them." 

This  learned  Judge  is  not  here  made  to  express  hjm* 
self  with  his  usual  distinctness.  It  might  be  inferred 
from  the  words,  ^*  If  there  was  ofily  evidence  at  the 
trial  upon  such  of  the  counts  as  voere  goody*  that  if 
the  evidence  proved  the  bad  counts  as  well  as  the 
good,  the  postea  oould  not  be  amended :  but  the  re- 
ference to  an  action  of  slander  where  some  words 
were  proved,  which  were  not  actionable,  shews  that 
Mr.  J.  BuUer  meant  that  the  postea  could  not  be 
amended  where  evidence  was  admitted  under  the  bad 
counts,  which  could  not  have  been  received  under  the 
good.  In  the  case  of  Williams  v.  Breedon^  we  find 
the  same  learned  Judge  concurring  with  the  rest  of  the 
court  in  allowing  such  an  amendment  where  evidence 
had  been  given  which  could  not  have  been  received 
under  the  good  counts,  it  clearly  appearing  that  the 
jury  had  not  been  induced  by  such  evidence  to  give  any 
damages.'  This  is  the  true  principle.  The  damages  in 
the  present  case  cannot  have  been  increased  by  the  bad 
counts,  because  there  is  no  evidence  that  would  not  have 
i)een  submitted  to  the  jury  if  those  counts  had  not  been 
upon  the  record. 

Is  this  application  made  too  late  to  be  attended  to? 
There  are  authorities  for  our  amending  the  postea  after 
argument  in  a  court  of  error.  It  is  never  too  late  to  do 
(in  proper  terms)  what  is  necessary  to  be  done^  to  pre- 
vent  injustice.  If  such  an  objection  as  has  been  stiirteil 
in  this  case,  had  occurred  to  me  sitting  in  the  Ex- 
chequer Chamber,  I  should  have  proposed  to  that  Court, 
wiUiout  any  application  from  the  bar,  to  send  to  the 

King's 
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King's  Bench  to  ascertain  if  the  difficulty  would  not 
be  removed  by  amendment.  In  Grant  v.  Astle^  Lord 
Mansfield  laments  that  so  ill-founded  a  rule  should  ever 
have  been  established  as  that  in  civil  actions,  one  bad 
count  should  oblige  the  Court  to  arrest  the  judgmenti 
whilst,  in  criminal  cases,  a  prisoner  might  suffer  the 
last  punishment  on  an  indictment,  which  has  many  bad, 
and  only  one  good  count ;  but,  says  his  Lordship,  as 
the  rule  is  now  settled,  we  have  gone  as  £ir  as  we  can 
by  allowing  verdicts  in  such  cases  to  be  amended  by  the 
Judge's  notes.  It  is  true,  his  Lordship  did  not  think  that 
could  be  done  after  judgment.  Such  amendments,  how* 
ever,  have  been  made  after  judgment  in  many  cases  that 
have  come  before  the  Court  since  that  of  Grant  v.  jlstle. 
1  am  of  opinion  that  this  rule  should  be  made  ab<^ 
fiolute. 


1825. 


RicHAansoii 


Park  J.  I  am  of  the  same  opinion.  This  rule  is 
to  amend  the  postea.  It  has  been  argued  that  this  is  an 
application  to  the  discretion  of  the  Court,  meaning  the 
sound  and  l^al  discretion  of  the  Court :  that  in  order 
to  set  that  discretion  afloat,  it  is  requisite  to  shew  some 
necessity  :  and  that  the  affidavit  on  which  the  applicaUon 
is  made,  states  no  other  necessity  than  the  due  advance* 
ment  of  the  administration  of  justice.  I  cannot  con- 
ceive a  case  of  much  greater  necessity.  If  the  Court 
did  not  make  this  amendment,  they  would  be  defeating 
the  due  administration  of  justice,  instead  of  advancing 
it.  For  ns  the  case  now  stands,  I  must  take  it  for 
granted,  and  the  Court  thought  so  in  the  former  occa- 
sion, that  the  jury  have  done  quite  right  in  giving  heavy 
damages.  It  has  been  contended  that  my  Lord  Gij^ord 
should  be  applied  to  on  this  occasion ;  but  thac  is  not 
necessary.  Application  is  usually  made  to  the  Judge  who 
tried  the  cause,  and  if  he  be  a  judge  who  has  Jeft  the 
Courts  the  Couit  iuelf,  by  its  authority,  may  amend  the 

poBtea. 
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18S5.  poBtea*  But  it  is  siid,  this  uppfication  is  too  late,  though 
it  is  admitted  that  if  it  bad  been  made  at  Ntsi  Prius  to 
Lord  Giffordy  or  the  counsel  had  been  called  on  to  say 
on  what  count  they  should  take  the  verdict,  it  would  have 
been  of  course  to  have  entered  it  so*  Might  not  the  ap* 
plicatioti  have  been  made  in  the  next  term?  Undoubtedly 
it  might.  It  is  impossible  counsel  can  direct  their  at« 
tentiori  to  these  things  al^vaysat  the  moment ;  and  has  the 
attention  of  the  Court  ever  been  drawn  to  this  point  be» 
fore  ?  It  has  not.  Thecase  was  at^ued  generally  on  the 
insufficiency  of  con^eradon,  and  the  Court  in  giving 
judgment,  not  having  their  attention  drawn  lo  this  or 
that  paiticttlar  count,  stated  generally  there  appeeml  ID 
be  a  sufiMent  consideration.  The  case  of  Doe  ▼•  Pei^ 
kinSf  which  sheiiv^  that  length  of  tinve  is  not  of  itself  a 
sufficient  objection  to  allowing  the  amendment,  has  been 
met  by  the  case  of  Harrison  v.  King;  that  case^ 
however^  has  no  bearing  on  it  at  all  on  the  present. 
There  th^  alteration  was  proposed  after  a  writ  of  error 
argued,  judgment  reversed,,  and  a  lapse  of  eigirt  yeate* 
it  would  have  been  most  outrageous  to  have  acceded  to 
such  an  application,  and  the  Court  would  have  shewn  « 
bad  discretion,  if  after  that,  they  had  amended.  But 
that  does  not  contravene  the  point  that  when  the  error 
is  discoirered,  as  appears  in  this  case  before  the  judg^ 
tnent  of  the  Court  of  error  is  pronounced,  the  parties 
may  come  to  the  original  Court  in  which  the  proceed* 
jngs  were,  to  endeavour,  if  they  can,  to  rectify  what  is  a 
mere  slip  or  omission  of  counsel ;  for  there  is  no  earthly 
reaaott  to  suppose  that  if  application  had  been  made  to 
Lord  Giffbrd  at  the  time  of  the  trial,  or  within  a  short 
period  of  time  afterwards,  he  would  not  have  directed  the 
alteration  to  be  made. 

Under  these  circumstances,  I  am  of  opinion  that  the 
rule  should  be  made  absohite. 

BURROUGH 
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BoRHouGH  J.  I  am  of  the  same  opinicm*  I  remem*  1BS& 
ber  the  caae  being  argued ;  the  Court  took  great  pains  to 
understand  the  question  as  to  the  bye*laws  of  the  India 
Company ;  die  counsel  for  the  Defendant  stated  ev«>ry 
thing  they  could  sute;  and  it  was  not,  until  after  very 
full  considenition,  we  formed  an  opinion  on  it.  I  have 
formed  an  early  opinion  on  the  present  point  I  admit»  for 
I  have  known  this  subject  canvassed  in  public  and  in  pri«- 
▼ate  a  hundred  times  over,  and  I  know  the  principle  iSp 
that  you  may  permit  an  amendment  to  be  made  at  any 
time  when  you  can  see  your  way.  That  has  been  the 
ooorse  uniformly  all  my  time.  Under  all  the  cifQum- 
stances,  I  think,  upon  the  merits  of  the  caae^  there  cannot 
be  a  question  on  the  point ;  if  there  were  any  difficulty 
about  the  damages,  we  might  refuse  the  application,  bttf 
there  is  none.  The  first  count  is  proved,  and  the  da- 
mages are  applicable  to  the  breach  of  agreement  all^|j[ed 
in  that  count. 

We  have  applied  to  the  proper  source^  to  the  learned 
Judge  who  tried  this  cause ;  he  has  furnished  us  witb 
bis  notes,  and  has  expressed  himself  satisfied,  not  only 
that  this  ameniiment  inay  be  made,  but  that  it  ou[^t  lo 
be  made;  and  I  am  clearly  of  opinion  that  this  rule 
ought  to  be  made  absolute. 

Gaselee  J.  We  have  been  coiled  on  to  consider 
whether,  circumstanced  as  this  Court  U^  we  can  make 
the  amendment  required,  or  whetlier  \t  should  be  made 
by  the  learned  Judge  who  tried  the  cause.  If  that 
Judge  were  ik)w  a  Judge  of  this  Court,  we  should  not 
bave  interposed ;  but  he  has  been  applied  to,  and  he  has 
reported  to  the  Court  uhat  his  opinion  is:  he  doubts  i(f 
he  is  the  proper  person  to  make  the  amendment,  and  he 
calls  on  us  for  our  assistance. 

I  consider  the  Court  as  sitting  at  the  request  of 
Lord  Giffbrd^  to  consider  the  case,  and  it  appears  to 

me, 
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RicHARDsoii   ^^^^^  ^^  arguments  addressed  to  it,  may  proceed    on 
V.  those  arguments,  coupled  with  the  evidence  which    he 

AfELusH.     hug  reported  to  us. 

With  respect  to  the  time  of  the  application  I  should 
have  felt  some  difficulty,  had  I  not  found  that  in  a  case 
cited  the  amendment  was  allowed,  after  a  writ  of  error 
had  been  brought  and  an  argument  had  taken  place.    It 
does  not  appear  to  be  material  whether  the  error  be  the 
misprision  of  the  clerk  or  the  misprision  of  the  attorney 
who  takes  the  verdict.     I  think  the  true  ground  is  this  ; 
whether  or   not   there    are  substantially  differing  and 
distinct  causes  of  action  stated  on  the  record,  on  all 
of  which  evidence  is  given,  so  that  it  is  impossible  to 
sever  the  damages.     It  was  with  that  view  the  attention 
of  the  bar  w*as  called  to  the  case  of  Williams  v.  Breedon. 
The  marginal  note  of  that  case  is,  ^*  When  a  general 
verdict  has  been  given  on  two  counts,  one  pf  which  is 
bad,  and  it  appears  by  the  Judge's  notes  that  the  jury 
calculated  the  damages  on  evidence  applicable  to  the 
good  count  only,  the  Court  will  amend  the  verdict,  by 
entering  it  on  that  count,  though  evidei)ce  was  given 
applicable  to  the  bad  count  also."     In  this  case  it  ap<* 
pears  the  several  counts  disclose  but  one  cause  of  action, 
and   the  evidence  given  applies  precisely  to  the  first 
count.     Looking  at  the  statement  in  the  record,  if  there 
had  been  distinct  breaches,  and  evidence  had  been  given 
as  to  breaches  which  were  not  contained  in  the  first 
count,  I  should  have  said  you  could  not  have  obtained 
judgment  on   the  first  count;  the  Court  would   have 
presumed  some  damages  were  given  for  some  of  those 
breaches  in  the  second  or  third  count ;  but  the  breaches 
assigned  in  the  various  counts  alleging  in  effect  the 
same  cause  of  complaint,  this  could  not  have  been  the 
case.     It  has  been  stated,   the  Plaintiff  has  gone   on 
against  repeated  notice.     But  I  do  not  find,  when  this 

case 
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case  was  before  the  Court,  on  a  motion  for  a  new 
trial  or  arrest  of  judgment,  that  our  attention  was 
drawn  to  the  difference  between  the  counts.  I  have 
before  me  the  assignments  of  error,  which  say,  not, 
that  the  third  and  fourth  counts  do  not  state  a  sufficient 
consideration,  but  that  the  declaration,  aforesaid  does 
not  disclose  or  set  forlh  any  good  or  sufficient  con* 
sideration  in  Inw  for  the  Plain  tiff  to  have  or  maintain 
his  action.  Upon  these  grounds  I  am  of  opinion,  that 
this  rule,  which  is  limited  to  the  amendment  of  the 
postea,  agreeably  to  notes  of  Lord  Gifford^  ought  to  be 
made  absolute.     ' 

Rule  absolute. 


1825. 


Richardson 

v. 

Mellish. 


The  Defendant  refusing  to  allow  the  judgment  roll  to 
be  amended  by  the  poslea^  the  rule  was  made  absolute 
without  calling  on  the  Plaintiff  to  refund  the  costs  re* 
ceived  on  the  insufficient  counts. 
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Same  Case. 


The  Court 
having  amend- 
ed the  posteof 
after  argument 
in  Error  in 
K.B.  amended 
the  judgment 
roll  codForm- 
ably  with  the 
postea»  after 
judgment  in 
error  entered 
of  record. 


^AVGHJif  SeijL,  after  the  delivery  of  the  precediog 
judgment)  and  the  amendment  of  the  posUa^  moved 
for  a  rule  nisi  to  amend  the  judgment  roll  by  the  postea; 
when  it  was  announced  that  the  Court  of  King*s  Bench 
had  that  moment  pronounced  judgment  in  error,  by 
awarding  a  venire  de  novo.     The  Court,  nevertheless, 
granted  a  rule  »i5/,  against  which  Lowes  and  IVilJe  Serjcs. 
now  shewed  cause.  They  contemled,  first,  that  this  Court 
had  no  jurisdiction  to  make  the  amendment,  the  record 
being  by  intendment  of  law  in  the  Court  of  King's. 
Bench,  so  that  no  execution  could  issue  on  the  judg- 
ment out  of  this  Court ;  secondly,  that  the  application 
came  too  late  after  judgment  of  reversal  with  an  award 
of  venire  de  novo  pronounced  in  error,  and  entered  on 
record ;  of  which  fact  they  produced  an  affidavit,  and 
said  the  record  was  in  court.     They  relied  on  Harrison 
V.  King,  (a) 

Vaughan  and  Bosanqtiet  Seijts.  in  support  of  the  rule. 
It  is  sought  only  to  amend  the  judgment  roll,  which  is 
still  in  this  Court,  not  the  transcript  which  is  in  the 
court  of  King's  Bench,  and  the  Court  would  be  guilty 
of  a  gross  inconsistency  if  it  permitted  the  postea  and 
the  judgment  roll  in  the  same  case  to  contain  contradic- 
tory allegadons.  Wood  v.  Matthews  {b\  and  Frend  v. 
Duke  of  Richmond  {c\  are  conclusive  to  shew  that  what- 
ever remains  in  this  Court  may  be  amended.  And  Pick- 
wood  V.  Wright  (rf),  and  Hardy  v.  Cathcart  (e),  shew  that 


(a)  iB.^A. x6x. 
{b)  Fapb.  xoa. 
(r)  Bar4r.$os. 


(d)  iH.BL  64%. 
{e)  xMarjb.xto. 
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the  application  is  not  too  late.    In  Harrison  v.  King  it       18S5* 
was  not  made  till  eight  years  after  judgment  RioiAHMmi 

Best  C.  J.  An  opinion  has  previnled  that  a  writ  of  Meixmh. 
error  to  this  Court  removes  the  original  record  into  the 
King's  Bench,  but  that  a  writ  of  error  to  the  King's 
Bench  only  removes  a  transcript  of  the  record  of  that 
court  into  the  Exchequer  Chamber  or  House  of  Lords. 
This  opinion  has  perplexed  me>  for  I  thought  that  we 
could  not  amend  a  record  which  had  been  removt*d  from 
us  into  another  court  Wc  find  from  our  officers  that 
the  original  record  is  not  removed,  and  that  a  transcript 
only  is  carried  to  the  King's  Bench. 

There  is  no  difference  in  this  respect  between  the  re- 
turn of  a  writ  of  error  to  the  King's  Bench»  and  from 
the  King's  Bench.  By  the  S7  Eliz.  c.  8.  the  writ  of 
error  to  the  King's  Bench  commands  the  Chief  Justice 
of  tlifit  court  to  cause  the  record  and  all  things  concern* 
iog  the  judgment  to  be  brought  before  the  Justices  of 
the  Common  Bench  and  Barons  of  the  Exchequer.  The 
Court  of  King's  Bench  does  not,  as  baa  been  supposed^ 
send  a  copy  of  the  record,  but  the  record.  And  the 
record  is  so  completely  gone  (Vom  the  King's  Bendi, 
that  if  the  Exchequer  Chamber  affirms  the  judgment  of 
the  King's  Bench,  that  court  woukl  have  nothing  on 
which  it  could  award  execution. 

The  court  of  Exchequer  Chamber  having  no  officers 
to  make  out  writs  of  execution,  or  to  tax  costs»  the 
statute  of  Eliz.  has  directed  that  if  the  judgment  of  the 
King's  Bench  shall  be  affirmed  or  reversed,  the  said 
record,  and  all  other  things  concerning  the  same,  shall 
be  removed  or  brought  back  into  the  said  Court 
of  King's  Bench,  ^  thai  such  further  proceeditigs  mmf 
h€  ihersHjxm  as  vM  for  exeaUion^  a$  oiherwisff  as 
shall  appertain^*    The  same  reason  thitf  is  yven  by 

the 
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the  statute  for  returning  the  record  into  the  King's 
Bench  is  given  by  Lord  Bjolle  (1st  BjoU.  Abr.  753.) 
for  the  Chief  Justice's  carrying  back  the  record  of  the 
King's  Bench  after  he  has  produced  it  to  the  House  of 
Lords,  and  delivered  a  transcript  of  it  to  that  house. 

The  record,  that  is,  that  instrument  which  is  to  be 
acted  on,  is  removed  bv  writ  of  error  from  both  the 
King's  Bench  and  Common  Pleas.  But  if  any  doubt 
arises  in  the  court  of  error,  whether  that  which  they' 
possess  is  a  correct  record,  that  doubt  is  to  be  decided 
by  reference  to  the  original  record,  which  remains  in 
the  court  in  which  the  suit  was  commenced,  and  which 
either  the  Exchequer  Chamber  or  Court  of  King's 
Bench  will  cause  to  be  brought  before  them  by  one 
or  more  writs  of  certiorari*  We  find  from  Roll.  Abr. 
765,  766,  and  Cases  Temp,  Hardwickj  1 1 8.  that  after 
joinder  in  error,  both  those  courts  have  awarded  a 
certiorari,  for  the  purpose  of  informing  their  con- 
sciences, and  that  they  might  not  reverse  a  judgment 
on  account  of  some  formal  objection.  We  have,  there- 
fore, the  original  record,  which  the  Court  of  King's 
Bench  will  inspect,  if  it  be  suggested  to  them  that 
the  record  which  they  have  is  not  correct.  If  that 
original  record  be  incorrect,  and  we  have  something 
by  which  we  can  correct  it,  surely  we  ought  to  do 
so.  Our  record  is  incorrect,  for  it  states  the  verdict  to 
be  taken  on  all  the  coutfts ;  now,  by  reference  to  the 
postea,  it  will  appeiir  that  it  was  only  taken  on  the  first 
count  If  we  do  not  make  this  amendment,  the  Court 
of  King's  Bench  must  give  judgment  on  a  false  record, 
and  on  the  miserable  technical  objection,  that  Lord 
Man^ld  lamented  was  a  tenable  one,  namely,  that 
some  of  the  counts  to  which  the  attention  of  this  Court 
was  never  called,  are  bad.  We  are  doing  what  will 
enable  the  Court  of  King^s  Bench  to  do  justice. 

It 
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It  appears  from  the  authorities  in  the  books,  tliat        1825. 
there  are  two  modes  of  attaining:  the  object  of  this  «       '  "* 

°  .  "^  RiCHAaDBOH 

ruio^  one  is,  by  amending  the  postea,  certifying  to  the  ^, 

Court  of  icing's  Bench  that  such  amendment  is  made,  Melltsh. 
and  leaving  it  to  them  "to  amend  the  record ;  the  other, 
to  amend  the  postea  and  record  here ;  and  then  it  will 
become  the  duty  of  the  King's  Bench  to  amend  their 
record  by  the  amended  record  of  this  Court.  In 
Pophamj  102.  there  are  two  instances  of  amendment 
made  from  the  postea  by  the  Court  of  King's  Bench, 
and  one  of  an  amendment  made  in  the  same  manner  by 
the  Exchequer  Chaml>er.  In  Dunbar  v.  Hitchcock  (a) 
the  Court  of  King's  Bench  introduced  into  a  record  that 
had  been  removed  into  that  Court  from  the  Common 
Pleas,  the  allowance  of  double  costs  certified  by  the 
Chief  Justice  of  the  Common  Pleas.  This  amend- 
ment was  made  by  the  King's  Bench  after  the  record 
was  removed  into  the  House  of  Lords,  and  errors 
assigned  in  that  House. 

Lord  EOenborougk^  in  giving  judgment,  uses  these 
words :  ^  Here  the  House  of  Lords  have  a  defective 
record,  diminution  has  been  alleged,  and  when  it  has 
been  amended  in  this  respect,  upon  being  certified  unto 
the  House  of  Lords^  they  will  direct  the  transcript  to  be 
amended." 

Unfortunately  this  case  was  not  mentioned  to  the 
Court  of  King's  Bench,  for  we  have  been  told,  that 
although  that  Court  were  informed  from  the  bar  that 
we  had  amended  the  postea,  they  have  reversed  our 
judgment,  and  have  been  asked  if,  after  this,  we  will 
grant  this  rule.  If  they  have  reversed  our  judgment 
they  have  affirmjed  our  opinion,  for  they  have  granted, 
it  seems,  b:  venire  de  novo. 

It  would  have  been  absurd  to  grant  a  venire  de  fwvo 

(«)  aJM'.&5. 594. 
Vol.  III.  A  a  if 
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1825*  if  the  declaration  contains  in  no  one  count  a  legal  con* 
sidei^ation.  What  the  King's  Bench  has  done  rendcm 
it  necessary  for  us  immediately  to  make  this  rule  ab- 
MxLusH.  solute  to  prevent  a  verdict  given  by  a  special  jury, 
approved  by  the  Judge  who  tried  the  cause,  and  by  this 
Court,  from  being  set  aside  pn  an  objection  of  mere 
form. 

I  have  no  doubt  that  the  King's  Bench  will  suq>end 
their  judgment,  but  should  we  be  disappointed  in  this, 
aind  the  Defendant  in  error,  instead  of  taking  a  venire  de 
noDO^  brings  a  writ  of  error,  it  will  be  our  duty  to  certify 
to  the  House  of  Lords,  as  the  Court  of  King's  Bench 
did  in  Dunbar  v.  Hitchcocky  that  the  record  sent  to  that 
house  is  a  defective  record,  which  will  enable  the  House 
of  Lords  to  set  this  matter  right. 

In  Frend  v.  The  Duke  of  Bichnumdj  Lord  Haie  says, 
if  a  record  be  removed  into  the  King's  Bench  out  of 
the,  Common  Pleas  by  writ  of  error,  and  afterwards 
amended  by  rule  of  the  Common  Pleas,  the  Court  of 
King's  Bench  must  amend  it  accordingly." 

The  word  must  is,  without  explanation,  too  strong. 
We  pretend  to  no  power  of  compelling  the  Court  of 
King's  Bench  to  do  any  thing.  But  every  Court  must 
and  will  do  justice,  and  if  through  these  mistakes,  to 
which  all  human  beings  are  liable,  any  Courts  fail  to  do 
what  justice  requires,  some  superior  tribunal  will  pre- 
vent the  effects  of  such  mistakes.  This  is,  I  think,  the 
meaning  of  Lord  Hale. 

In  making  this  amendment,  B&j&r  the  record  is  re- 
moved by  writ  of  error,  we  follow  the  preced^its  fur- 
nished by  the  Court  of  Kmg's  Bench  in  Short  ^.  Coffin j 
Petrie  v.  Hannajfj  and  Dunbar  v.  Hitchcock* 

Park  J.  I  am  clearly  of  the  same  opinion.  The  case 
of  Mellish  v.  Richardson  did  not  pass  as  a  slight  judg- 
ment, it  was  very  maturely  and  deeply  considered. 

And 
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And  liKMigii  the  verdict  stands,  or  rather  was  tak^i 
on  all  die  oomits,  and  judgment  was  given  in  this 
Court  on  die  whok  dedanition,  it  was  merely  because 
no  counsel  drew  the  attention  of  the  Court  to  any  dis- 
tinction between  them.  A  writ  of  error  was  brought,  and 
we  have  since  altered  the  postea  according  to  the  truth 
of  the  facts,  because  the  attention  of  the  Court  was 
never  before  called  to  the  state  of  the  record.  What 
is  the  consequence?  It  is  agreed  that  there  are  two 
entries,  one  on  the  postea,  the  other  on  the  judgment 
roll.  Are  we  to  let  one  stand  i^mended,  and  the  other 
unamended,  with  a  contradiction  on  the  face  of  it?  It 
seems  the  greatest  absurdity  that  can  be  stated;  and 
when  we  are  to  make  our  own  records  consistent  with 
each  other,  we  have  a  right  to  do  that  which  justice 
shall  require.  I  am  clearly  of  opinion .  we  ought  to  do 
it  in  this  case,  and  we  should  be  guil^  of  the  grossest 
injustice  and  absurdity  in  leaving  the  record  imperfect 
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BuRRouoH  J.  The  question  is,  in  what -sense  this 
record  hds  gone  from  the  Court.  In  a  technical  sense  the 
record  has  gone,  in  point  of  feet  it  is  here;  and  the 
other  is  a  copy  of  it  transmitted  to  the  Court  above. 
What  we  have  already  done  is  confirmed  by  the  cases 
which  we  have  had  cited  to  day. 

The  question  is,  what  we  are  to  do  now  ?  We  cannot 
do  otherwise  than  pursue  the  course  we  did  yesterday :  it 
follows  as  a  matter  of  necessi^,  we  must  amend  this  lecord. 
No  doubt  the  Court  of  King^s  Bench  will  suspend  their 
judgment;  they  will  enquire  what  we  have  done;  they 
will  consider  whether  it  ought  to  have  been  done.  I 
have  no  doubt  that  they  will  say  the  Defendant  in  error 
may  all^;e  diminuticm,  and  they  will  return  die  transcript 
to  us  in  die  l^gal  course,  for  it  is  an  irregular  judgment 
as  it  stands  in  their  Court.  When  diat  is  done^  they 
will  see  that  the  verdict  and  judgment  stands  o:^  die 

first 
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first  coiint  dnlyf  anid;  if  that  first  count  be  baid,  they  will 
reverse  the  wh<de«     They  probably  {jranted  a  venire 
naoo  on  tba  supposition  that  they  could  not  discover 
clearly  on  what  counts  the  verdict  mig^t  have  passed* 


Gasblee  J.  was  oot  in  Court, 
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ARGUED  AND  DETERMINED  1826. 


IN   TUB 


Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Hilary  Term, 


In  the  Sixth  and  Seventh  Years  of  the  Reign  of 

Oeorge  IV. 


Arnott  t;.  Redfern  and  Another.  Jan.  14. 


'T'HE  Plaintiff  declared  in  assumpsit,  on  a  judgment  z.  Wliere»  af- 

obtained   by  him   against  the  Defendants  in   the  teethe  creditor 

*v  *  luis  ende&"     ^ 

High  Court  of  Admiralty  in  Scotland,  by  which  the  youred  to  ob- 

Judge  of  that  Court  '*  found  that  by  accounts  made  tain  payment, 
^    up  by  the  PlainUff,  there  wai  due  to  him  from  the  De-  ?*!!l!l*J.^ 

a       *      "^  ,  a  wrongrui 

fendants  a  balance  amounting  to  2S6L  Gs.  sterling,  and  withholding  of 

decerned  and  ordained  the  Defendants  to  make  payment  *  ^*5  "wing 

,  out  of  a  con* 

to  the  Plaintiff  of  the  said  sum  of  236/.  6s.  sterling  ac-  tract  which 

does  not  carry 
interettt  the  jary  may  allow  interest  in  the  shape  of  damages  for  the  unjust  detention 
of  the  money. 

%.  Unless  the  contrary  be  shewn,  the  Court  will  presume  that  the  decistoa  in  a 
foreign  judgment  is  consonant  to  the  justice  of  the  case. 

Vol.  III.  B  b  cordingly, 
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cordingly,  with  interest  thereof  from  the  16th  of  March 
1811  till  paid;  with  the  sum  of  SO/.  14*5.  2d.  sterling, 
being  the  modified  expences  of  process  found  due;  and 
also  1/.  105.  \d.  sterling,  being  the  fees  of  extracting  that 
decree  and  stamp.^  There  were  also  in  the  declaration 
the  usual  money  counts,  and  a  count  upon  an  account 
stated.  Plea,  general  issue.  At  the  trial  before  Best  C.  J., 
London  sittings  after  7Wn%  term  last,  the  case  was  as 

follows. 

The  Defendants,  wholesale  grocers  in  London^  wishing 
to  extend  their  trade  to  Scotland^  employed  as  their 
agent  the  Plaintiff,  who  lived  at  LeitJi,  under  the  terms 
of  the  following  letter  which  was  written  by  him  in 
London,  and  there  delivered  to  them :  — 

'^  I  have  no  objections  to  conduct  your  concerns  in 
Scotland,  should  you  approve  ^  thereof^  by  a  few  lines 
confirming  the  terms  below  stated :  viz. 

^^  I  shall  make  a  point  of  going  my  journies  regularly 
as  the  routes  left  with  you,  to  sell  and  collect,  and  remit 
regularly  all  money  received,  upon  receiving  such ;  and 
also  will  guarantee  one-fourth  part  of  such  sales,  and 
allow  my  whole  commission  to  stand  over  for  the  pur- 
pose of  making  up  any  deficiency,  if  any,  so  far  as  the 
said  fourth  part  of  the  real  loss.  This  I  do  upon  your 
paying  me  one  per  cent,  upon  the  amount  of  the  whole 
sales  made  in  Scotland,  or  goods  sent  thereto  by  your 
house,  and  pne  half  per  cent,  more  upon  said  gross 
amount  as  a  compensation  for  said  one  fourth  guarantee : 
all  postages  and  carriage  of  parcels,  &c.  to  be  paid  by 
you.  That  is,  one  and  a  half  per  cent,  upon  the  whole 
amount  for  commission  and  for  the  guarantee. 
«  At  London,  17th  Sept.  1808." 

In  1811  the  Defendants  discontinued  their  business  in 
Scotland  but  the  Plaintiff's  accounts  were  not  finally 
made  up  till  1815. 

In  1818  he  obtained,  upon  these  accounts,  in  the 

High 
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High  Admiral^  Court  of  Scotland,  the  judgment  set  out       1 826. 
in  the.  declaration. 

In  1819  he  commenced  the  present  action,  which  was 
stayed  in  consequence  of  his  not  complying  with  a  rule 
of  the  Defendants,  calling  on  him  to  give  security  for 
costs,  he  living  out  of  the  jurisdiction  of  the  Court 

In  1825  he  came  to  reside  in  London^  and  proceeded 
with  the  action. 

The  Scotch  judgment  having  been  put  in  and  proved, 
it  was  objected  on  the  part  of  the  Defendants,  that  the 
contract  on  which  the  Plaintiff  sued  was  made  in  Eng^ 
landj  that  the  English  law  did  not  allow  interest  on 
such  a  claim  as  that  which  had  arisen  out  of  this  con- 
tract, and  that  the  courts  heite  were  not  concluded  by 
the  judgment  of  the  court  in  Scotland. 

The  jury,  then,  under  the  direction  of  the  Chief 
Justice,  found  a  verdict  for  the  debt,  exclading  the  in- 
terest, with  liberty  for  the  Plaintiff  to  move  to  increase 
the  damages,  by  adding  thereto  such  sum  of  money  as 
the  Court  should  direct  for  interest. 

Taddy  Serjt  having  obtained  a  rule  nisi  to  that  effect 
in  Michaelmas  term  last, 

Vaughan  Serjt.,  who  shewed  cause,  assuming,  first, 
that  the  Plaintiff's  claim  was  one  upon  which  the  law 
q(  England  did  not  allow  interest,  and  that  the  contract 
having  been  made  in  England  must  be  regulated  by  the 
laws  of  England,  Robinson  v.  Bland  {a\  proceeded  to 
argue,  secondly,  that  the  Court  might  and  would,  in  a 
case  of  contract  like  the  present,  impugn  the  judgment 
of  the  Sadch  Admiralty  Court,  upon  any  point  in  which 
it  had  decided  in  a  manner  at  variance  with  the  laws 
<A  Er^landi  in  other  words,  that  such  judgment  gave 

(a)  %  Burr.  1078. 

B  b  2  t))e 
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the  party  who  sued  upon  it  only  a  prima  facie  claim, 
and  that  it  was  not  conclusive  in  the  courts  of  this 
country. 

Taddj/j  in  support  of  hb.  rule,  contended,  that 
the  judgment,  unless  unduly  or  irregularly  obtained^ 
was  conclusive  in  the  courts  of  this  country.  How- 
ever, as  the  Court  gave  no  opinion  on  this  point,  the 
argument  on  it  on  both  sides  is  now  omitted.  But 
TacUy  also  insisted,  that  the  Plaintiff's  claim  was  one 
on  which  interest,  at  least  in  the  shape  of  damages^ 
might  be  allowed  by  the  law  of  England*  Where  a 
part  of  the  transaction  arising  out  of  a  contract  made 
in  this  country,  was  carried  on  in  a  country,  the  law» 
of  which  allowed  interest  upon  debts  arising  out  of  such 
transaction,  the  law  of  England  also  allowed  interest 
upon  the  debt  arising  on  that  part  of  the  transaction 
which  was  carried  on  abroad;  Auriol  v.  Thomas {a)f 
Harvey  v.  Arckbold,  {b)  A  contract  liiade  in  England 
might  also  expressly  have  reference  to  performance  in 
another  country  ;  and  in  that  case  it  was  governed  by 
the  law  of  the  country  in  which  it  was  to  be  performed* 
The  interest  on  a  West  India  mortgage  might  be  paid 
in  London^  and  yet  fVesi  Indian  interest  would  be 
allowed,  because  the  security  lay  in  the  fVest  Indies  f 
so  upon  a  debt  contracted  in  respect  of  business  per^ 
formed  in  Scotland^  interest  might  be  allowed,  according 
to  the  law  of  Scotland. 

'Vaughan.  In  Auriol  v.  Thomas  the  contract  origi- 
nated in  the  East  Indies,  and  in  Harvey  v.  Archbold,  the 
transaction  upon  which  foreign  interest  was  allowed  was 
directed  to  and  completed  at  Gibraltar. 

Cur.  adv.  vult. 


(a)  2  T,R.f%. 


(*)  iB.isfC.  6»6. 


Best 
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Best  C.  J.  It  was  assumed  at  the  trial,  and  also 
on  the  motion  in  Bank,  that  a  Court  in  England  could 
not  have  allowed  a  jury  to  give  interest  in  this  case. 
Taking  what  was  so  assumed  fi>r  granted,  we  found 
ourselves  embarrassed  with  two  questions  of  interna- 
tional law,  of  some  difficulty,  because  not  of  frequent 
occurrence ;  and  important,  because  depending  on  rules 
by  which  justice  is  to  be  done  to  the  subjects  of  other 
countries. 

We  thought  it  therefore  right  to  delay  the  giving  of 
our  Judgment  until  this  term,  that  we  might  take  the 
opportunity  which  a  vacation  afforded  us  of  giving  these 
questions  the  consideration  that  they  appeared  to  de- 
serve. We  now  think  that  we  ought  not  to  have  taken 
it  for  granted,  that  if  this  case  had  been  tried  first  in 
England  instead  of  the  Admiralty  Court  in  Scotland, 
the  Plaintiff  could  not  have  recovered  interest ;  and 
that  it  is  not  necessary  to  consider  whether  this  case 
ought  to  have  been  decided  according  to  the  law  of 
England  or  Scotland,  ot  whether  the  judgment  pro- 
nounced by  the  Scotch  Court  can  be  impeached  here,  or 
must  be  enforced  with  qualification  or  objection. 

It  has  been  decided  by  the  highest  authority,  in  the 
case  of  Sinclair  v.  Fraser,  vol.  20.  of  Howell's  State 
TViabf  469.,  and  Douglas,  4.,  that  *'  Foreign  judgments 
are  prima  Jade  evidence  of  a  debt,  although  it  is  com- 
petent to  the  Defendant  to  impeach  the  justice  of  them, 
or  to  shew  that  they  are  irregularly  or  unduly  obtained." 
This  is  founded  on  a  plain  and  obvious  principle 
of  natural  justice.  To  whatever  country  a  debtor  flies, 
justice  requires  the  courts  of  that  country  to  compel  him, 
if  he  can,  to  pay  his  debts.  It  will  often  be  impossible  to 
prove  debts  in  a  foreign  state  by  the  testimony  of  wit- 
nesses. The  only  way  in  which  they  can  be  established 
is  by  the  judgments  of  the  courts  of  that  country  in 
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which  the  parties  and  their  witnesses  resided  when  such 
debts  were  contracted. 

The  only  objection  made  to  the  Scotch  judgment  was, 
that  it  gave  the  Plaintiff  interest  for  a  debt  due  for  work 
and  labour,  which  would  not  bear  interest  in  England, 
If,  under  any  circumstances,  a  jury  would  have  been  au- 
thorized to  give  interest  in  the  shape  of  damages  for 
such  a  debt  in  England,  the  objection  is  answered. 

We  have  now  looked  into  the  proceedings  to  see  if  the 
circumstances  of  this  case  were  such  as  would  have  al- 
lowed damages  to  be  given  for  interest;  we  consider  the 
rule  to  be,  that  if  it  could  be  given  in  any  such  case,  we 
must  presume,  in  the  absence  of  any  evidence  to  repel 
such  presumption,  that  the  circumstances  of  this  case 
entitled  the  Plaintiff  to  interest  from  the  day  on  which 
the  Scotch  Court  has  given  it  If  interest  is  to  be  given, 
then,  according  to  our  own  rule,  it  may  htL  calculated 
up  to  the  time  when  the  payment  of  the  principid  may 
be  enforced  under  the  judgment. 

We  cannot  then  object  to  the  terms  of  the  Scotch 
judgment,  by  which  it  is  awarded,  that  interest  is  to  be 
paid  up  to  the  time  when  the  principal  debt  shall  be 
discharged. 

The  original  action  was  to  recover  a  stipulated  com- 
pensation of  one  per  cent*  on  the  amount  of  certain  pay- 
ments for  goods,  for  the  labour  of  selling  those  goods 
and  receiving  the  payments,  and  for  becoming  responsi- 
ble for  the  solvency  of  the  purchasers,  to  the  extent  of 
one-fourth  of  the  value  of  the  goods  sold.  The  Plaintiff 
had  no  opportunity  of  paying  himself  out  of  the  money 
that  he  received  for  the  Defendants,  because  he  had 
agreed  to  remit  the  whole  of  what  he  received  to  them, 
and  leave  his  one  per  cent,  in  their  hands,  as  a  security 
for  his  paying  what  might  become  due  to  them  for  goods 
.not  paid  for  by  the  purchasers.  Such  a  contract  does 
not  import  that  interest  should  be  paid  for  any  money 

that 
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that  should  become  due  under  it.  By  our  law,  interest 
forms  no  part  of  the  original  debt :  it  is  created  only  by 
the  express  terms  of  a  contract,  or  by  implying  an  en« 
gagement  to  pay  interest  from  the  nature  of  the  security, 
or  the  usage  of  the  trade  to  which  the  contract  relates. 

This  rule  wisely  prevents  acts  of  kindness  from  being 
converted  into  mercenary  bargains,  and  makes  it  the 
interest  of  tradesmen  to  press  their  customers  for  pay- 
ment of  their  debts;  and  thereby  checks  the  extension 
of  credit,  which  is  often  ruinous  both  to  tradesnien  and 
customers. 

If  it  had  appeared  by  evidence  that  the  Plaintiff  had 
taken  no  steps  for 'so  many  years  to  recover  his  debt, 
interest  could  not  have  been  recovered  for  it  in  this 
country ;  and  the  question  would  have  arisen,  whether 
we  could  have  carried  into  execution  the  judgment  of 
the  Scotch  Court,  which  gave  interest  in  a  dise  where 
our  law  did  not  allow  it.  In  Lee  v.  Munn  {a)  this  Court 
held  that  an  auctioneer,  who  had  a  deposit  in  his  hands 
four  years,  could  not  be  compelled  to  pay  interest,  be- 
cause the  Plaintiff  had  made  no  demand  on  him  for  the 
re-payment  of  the  deposit  But  we  have  no  right  to 
conclude  that  the  Plaintiff  quietly  permitted  the  debt 
due  to  him  to  remain  in  die  hands  of  the  Defendant.  In 
many  cases  it  is  presumed,  that  when  nothing  is  proved 
to  have  been  done,  that  nothing  has  been  done;  but 
here  the  judgment  is,  in  the  language  of  the  House  of 
Lords,  prima  facte  evidence  that,  every  thing  was  done 
which  was  necessary  to  support  iL  However  a  debt  is 
contracted,  if  it  has  been  wrongjtMy  withheld  by  a  De- 
fendant after  the  Plaintiff  has  endeavoured  to  obtain 
payment  of  it,  \he  jury  may  give  interest  in  the  shape  of* 
damages  for  the  unjust  detention  of  the  money. 

In  Eddowes  v.  Hopkins  and  Another  (b).  Lord  Mans^ 
fidd  held,  that  in  cases  of  long  delay  under  vexatious  and 
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oppressive  circumstances,  juries,  in  thdr  discretion,  msjr 
allow  interest.  In  Craven  v.  TickeU(a),  the  LfOrd  Chan- 
cellor said,  ^^  From  conversations  I  have  had  with  the 
Judges,  interest  is  given  either  by  the  contract  or  in 
damages  upon  every  debt  detained."  From  these  words, 
it  appears  there  are  two  principles  on  which  interest  is 
given  in  our  courts :  &rst,  where  the  intent  of  the  parties 
that  interest  should  be  paid,  is  to  be  collected  from  the 
terms  or  nature  of  the  contract ;  secondly,  where  the 
debt  has  been  wrongfully  detained  from  the  creditor. 
Our  law  would  not  do  what  it  professes  to  do,  namely, 
provide  a  remedy  for  every  act  of  injustice,  if  it  did  not 
allow  damages  to  be  given  for  interest  where  a  creditor 
has  been  kept  out  of  his  debt  (he  using  all  proper  means 
to  recover  it)  by  his  debtor.  Upon  the  principle  that 
the  debt  has  been  improperly  detained,  juries  are  allowed 
to  give  interest  in  actions  on  judgments.  It  is  immaterial 
in  such  actions  whether  the  original  debt  bear  interest  or 
not  In  cases  where  the  original  debt  did  not  bear 
interest,  there  is  neither  an  express  nor  implied  contract 
enabling  the  Court  to  allow  interest  on  an  action  on  the 
judgment.  In  Blackmore  v.  Fleming  (&),  Lanorence  J.  said, 
if  the  Defendant  would  not  consent  to  a  reference  to  the 
Master  to  ascertain  the  amount  of  interest,  in  an  action 
on  a  judgment,  the  Court  would  order  a  writ  of  inquiry^ 
In  HiUhouse  v.  Daois  (c),  Abbott  informed  the  Court  that 
the  action  in  Blackmore  v.  Fleming  was  for  a  tailor^s  bill. 
In  HiUhouse  v.  Daxns  a  verdict  for  interest  was  allowed, 
on  the  principle  that  the  Defendant  had  wrongfully 
withheld  the  payment  of  damages  found  by  a  jury  to  be 
due  for  an  injury  occasioned  by  the  making  the  Bristol 
Docks.  Le  Blanc  said,  in  giving  judgment  in  that  case^ 
"  The  jury  having  given  interest,  we  cannot  set  their 
verdict  aside  without  being  satisfied  that  they  have  done 
what  they  were  not  warranted  to  do  by  law.     But  there 


la)  I  F#j.  jun.  6o. 
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is  no  positive  rule  of  law  against  their  giving  interest  on 
a  sum  ascertained."  Hillhanse  v.  Davis  was  subsequent 
to  CaUan  v.  Bragg,  (a)  But  neither  HiUhouse  v.  Daois 
nor  our  judgment  in  this  case  touch  the  principle 
of  that  decision.  Cation  v.  Bragg  determined  when 
interest  was  due  by  virtue  of  the  contract.  The  Court 
in  HUUwme  v.  Davis^  and  we,  now,  say,  that  although  it 
be  not  due  ejf  corUractUj  a  party  may  be  entitled  to 
damages  to  the  amouut  of  interest  for  any  unreasonable 
delay  in  the  payment  of  what  is  due  under  the  contract. 
We  say,  in  the  words  of  Le  Blanc  J.,  that  we  cannot 
set  the  judgment  aside  without  being  satisfied  that  the 
Court  has  done  what  it  was  not  warranted  to  do.  We 
are  therefore  of  opinion,  that  as  there  is  nothing  to  im- 
peach the  justice  of  the  Scotch  judgment,  we  ought  to 
carry  it  into  complete  execution.  The  rule,  therefore, 
for  increasing  the  damages  to  the  amount  of  the  interest 
must  be  made  absolute. 

Rule  absolute. 


1826. 


Arnott 
Rkdfer]«» 


(a)  \sEait^%%$. 


Knight  v.  Benett. 

X>  EPLE VIN.  Avowry,  for  two  years'  rent,  payable 
half  yearly,  and  due  March  25th,  1824.  To  this 
the  ^Plaintiff  pleaded  non^tenuitf  and  riens  en  arriere. 
There  were  other  avowries  for  the  same  amount  of  rent 
payable  yearly,  to  which  the  Plaintiff  pleaded  riens  en 
arriere  only,  paying  into  Court  a  sum  which  would 
cover  the  alleged  rent  to  Michaelmas  182S. 

At  the  trial  before  Graham  B.,  Sussex  Summer  assizes 

paid;  the  lease  was  never  executed ;  but  Plaintiff  occupied  according 
the  proposed  lease,  and  paid  a  certain  rept  for  two  years : 
Held,  that  the  lessor  might  distrain. 

1825, 


Jan.  %j^. 

Plamtiff  enter, 
ed  a  farm 
under  an  oral 
agreement  for 
a  lease  for  ten 
years;  though 
the  time  of 
paying  rent 
was  settled,  it 
did  not  appear 
what  was  the 
amount  to  be 
to  the  terms  of 
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1825y  a  witness  proved  that  he  had  arranged  the  terms 
of  a  proposed  lease  between  the  Plaintiff  and  avowant 
for  ten  years  from  Michaelmas  1820,  as  to  every  thing 
but  the  amount  of  the  rent ;  that  he  told  the  Plaintiff 
the  rent  was  to  be  paid  half  yearly,  at  Ladx/^day  and 
Michaelmas  i  and  that  in  April  1821,  the  Plaintiff,  who 
had  enteM  on  the  occupation  of  the  farm,  had  told  him 
he  should  pay  the  Defendant  half  a  year's  rent  in  a 
few  days. 

No  lease  was  ever  drawn  up.  Another  witness  proved 
that  the  Plaintiff  had  paid  rent  to  Michaelmas  1822, 
corresponding  with  the  amount  specified  in  the  avowry ; 
and  that  in  April  1824,  he  had  promised  to  pay  up  to 
the  preceding  Lady-^y. 

#     

It  was  objected  that  the  Plaintiff  held  only  under  an 
agreement  for  a  lease,  and  not  under  any  actual  demise, 
and  that  there  being  no  stipulation  for  the  payment  of 
a  fixed  rent,  the  avowant  had  no  right  to  distrain. 

A  verdict,  however,  was  found  for  the  avowant,  with 
leave  for  the  Plaintiff  to  move  to  set  it  aside,  and  enter 
a  verdict  for  the  Plaintiff. 


Wilde  Seijt,  accordingly,  in  the  last  term,  obtained  a 
rule  nisi  to  this  efiect,  on  the  authority  of  Hegan  v. 
Johnson  (a),  and  Hamerton  v.  Steads  {b) 

Taddy  Seijt,  who  shewed  cause,  suggested,  that  as 
the  agreement  was  invalid  under  the  statute  of  frauds, 
the  Plaintiff  became  tenant  from  year  to  year,  and  by 
the  payments  he  had  made,  had  sufficiently  fixed  the 
amount  of  the  rent  to  entitle  the  Defendant  to  distrain .; 
when  the  Court  called  on 


fVilde  to  support  his  rule.     He  insisted  as  before, 
that  there  was  an  absence  of  any  express  demise  or 


(a)  %  Taunt*  248. 
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of  any  stipulation  as  to  the  amount  of  rent  to  be  paid, 
both  of  which  were  necessary  conditions  to  the  validity 
of  a  distress  on  an  alleged  demise  for  a  sum  certain. 

Best  C.  J.  I  am  not  disposed  to  question  the  au- 
thority of  the  cases  which  have  been  cited  to  shew,  that 
the  merely  entering  on  premises  in  expectation  of  a  lease 
win  not  constitute  such  a  tenancy  as  to  entitle  the  lessor 
to  distrain.  But  these  cases  do  not  shew  that  such  a 
tenancy  as  would  authorise  a  distress,  cannot  be  created 
by  any  other  means  except  a  formal  lease.  Such  a 
tenancy  may  be  implied  from  circumstances,  and  the 
question  is,  whether  in  the  present .  case,  su£Scient  cir- 
cumstances were  left  to  the  jury  to  warrant  them  in 
drawing  the  conclusion  they  have  come  to.  They  were 
perfectly  warranted  in  finding  as  they  have  done.  It 
would  be  strange  if  a  man  could  be  allowed  to  occupy 
land  for  three  years,  and  after  having  paid  two  years'  rent 
and  prombed  to  pay  what  rent  had  since  become  due, 
could  be  permitted  to  say,  '^  I  have  not  been  a  tenant: 
I  have  only  occupied  in  expectation  of  becoming  a 
tenant." 

The  evidence  here  is  all  one  way.  The  witnesses 
prove  that  the  tenancy  was  to  commence  from  Michael' 
mas;  that  rent  was  to  be  paid  half  yearly,  and  that  it 
bad  actually  been  paid  for  two  years,  at  the  rate  men- 
tioned in  the  avowry.  The  &cts  of  this  case  are,  there- 
fore, distinguishable  from  those  which  have  been  cited, 
and  the  verdict  of  the  jury  must  stand. 


1826. 


Knight 
Bembtt* 


Park  J.  The  length  of  time,  during  which  the  Plain- 
tiff was  in  possession  and  paid  rent,  obviates  the  difficulty 
which  might  have  otherwise  been  occasioned  by  the 
omission  to  execute  a  lease. 

In  this  view,  the  cases  which  have  been  cited  support 
the  avowant's  claim.  In  Hegan  v.  Johnson^  the  occu- 
pation 
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pation  had  only  continued  for  three  quarters  c(  a  year, 
and  the  Court  said,  **  The  occupier  certainly  did  not 
become  tenant  from  year  to  year  at  the  beginning.of  the 
first  month,  or  first  three  months;'*  from  which,  as  well 
as  from  the  languaf^  used  in  HamerUm  v.  Steady  it  may 
be  inferred  that  he  would  have  been  esteemed  a  tenant 
from  year  to  year,  if  he  had  staid  beyond  the  first  year. 


BuRROUGH  J.  concurred. 

GaselexT  J.  The  agreement  for  a  lease  for  ten  years 
not  having  been  reduced  to  writing  was  invalid:  but 
the  PlatntiiF  having  entered  and  occupied  for  more  than 
a  year  under  the  terms  of  that  agreement,  it  is  clear, 
according  to  all  the  cases,  that  he  was  tenant  from  year 
to  year. 

Rule  dischaiged. 


Jan,  %y* 


Knight  v.  Benett. 


By  agreement,  'T^HIS  was  another  replevin  between  the  same  parties, 


as  well  as  by 
cuftom  of  the 
country^  a 
tenant  was  to 
have  the  use 
of  the  barns 
and  gate- 
rooms  to 
thrash  oat  his 


upon  a  distress  of  a  rick  of  com  standing  in  a  field. 
The  avowry  was  for  half  %  year's  rent  allied  to  be  due 
at  Michaelmas  1824,  upon  the  same  demise  as  in  the 
preceding  case.     The  Plaintiff  pleaded  turn  tenuit. 

Upon  the  trial  it  appeared  that  the  Plaintiff  had, 

under  a  notice  to  quit,  ceased  at  Michaelmas  1824  to 

com  and  fod-    occupy  the  premises  in  respect  of  which  the  distress  was 

der  his  cattle 

dll  the  Maj'daj  after  the  expiration  of  his  term ;  his  term  expired  at  MUbaelmas 
1814 ;  he  was  then  restrained  by  bjunction  from  carrying  off  the  premises  com 
in  the  straw :  ita  January  1825  his  Umdlord  dtstrainied  a  rick  of  com  on  the  pre- 
mise:  Held,  that  the  distress  was  valid. 


made: 
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made :  that  by  an  injunction  out  of  Chancery  he  had 
been  restrained  from  carrying  oiF  the  premises  corn  in 
the  straw ;  but  that  by  the  conditions  under  which  he  had 
occupied,  as  well  as  by  the  custom  of  the  country,  he 
was  to  have  the  use  of  the  barns  and  gate*room,  &c. 
to  thrash  out  his  com  and  fodder  his  cattle,  till  the 
i^y-^y  after  the  expiration  of  his  term.  The  distress 
was  made  in  January  1825. 

A  verdict  was  found  for  the  avowant,  with  liberty  for 
the  Plaintiff  to  move  to  set  it  aside  and  enter  a  ver- 
dict for  the  Plainti£^  on  the  ground  that  the  Plaintiff's 
interest  in  the  premises  having  determined,  and  he 
having  ceased  to  occupy  them,  a  distress  could  not  be 
made  under  the  statute  of  8  Ann.  c.  14. 


1826. 


Wilde  Seijt.  having  obtained  a  rule  nisi  accordingly, 
the  Court  stopped  Toddy  Se^t.,  who  was  to  have  shewn 
cause,  and  called  on 


Wilde  to  support  his  rule.  The  Plaintiff's  interest 
in  the  premises  determined  at  Michaelmas  1824.  The 
custom  of  the  country  prevails  only  for  the  benefit  of 
the  occupier,  to  enable  him  to  carry  off  the  crops  he 
may  have  raised  ;  and  if  he  does  not  claim  the  benefit 
of  the  custom,  he  cannot  be  liable  to  the  burthens  it 
may  impose.  The  Plaintiff  disclaimed  any  intention 
to  occupy  beyond  the  expiration  of  his  term ;  and  his 
com  was  detained  on  the  premises  against  his  will  by 
the  party  who  afterwards  distrained  it.  If  he  had 
left  the  corn  voluntarily,  it  might  have  been  liable  to 
distress  by  virtue  of  the  custom,  but  tlie  avowant  ought 
not  to  be  allowed  first  to  detain,  and  then  to  distrain 
the  corn.  The  statute  8  Ann.  c.  li.  only  applies  where 
the  tenant  continues  in  possession;  but  the  PlainUff 
had  quitted  the  premises  long  before  the  distress. 

Best 
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Best  C.  J.  The  express  contract  between  these 
parties  is  for  a,  holding  from  Michaelmas  to  MichaelmaSf 
but  there  is  an  implied  contract  under  the  custom  of 
the  country,  that  the  tenant  shall  continue  possession 
for  the  purpose  of  thrashing  and  foddering,  up  to  the 
May-^y  ensuing;  and  the  question  is,  whether  the 
landlord  could  dbtrain  between  Michaelmas  and  Mqy^ 
day  for  the  rent  due  2X  Michaelmas.  The  statute  of 
jtnne  does  not  apply  to  the  point,  because  that  statute 
gives  a  right  to  distrain  for  six  months  after  the  deter- 
mination of  the  lease,  where  the  interest  of  the  landlord 
and  the  possession  of  the  tenant  continues. 

But  in  the  present  case  the  interest  under  the  lease  was 
not  determined;  and  the  case  of  Bevan  Y.:Ddahay{a) 
decides  the  question.  It  was  holden  in  that  case  that  a 
custom  for  a  tenant  to  leave  his  away-going  crop  in  the 
barns  of  the  farm  for  a  certain  time  after  the  lease  is 
expired,  and  he  has  quitted  the  premises,  is  good,  and 
the  landlord  may  dbtrain  the  corn  so  left  after  six 
months  have  expired  from  the  determination  of  the 
term.  Lord  Loughborough  said,  **  It  has  often  been 
determined  that  if  there  be  a  lease,  and  after  the  deter- 
mination  of  it  the  tenant  holds  over,  he  must  hold  upon 
the  terms,  and  liable  to  all  the  conditions  and  covenants 
of  the  lease;  and  it  is  not  material  whether  the  interest 
and  connection  between  the  landlord  and  tenant  be  ex- 
tended by  such  holding  over,  or  by  the  operation  of  a 


custom. 


n 


Park  J.  This  case  is  one  of  a  continuing  tenancy, 
and  Bevan  v.  Ddahmf  is  conclusive  on  the  point  under 
consideration.  That  decision  was  confirmed  in  Boraston 
v.  Green  (&),  where  Batfiey  J.  considered  such  a  custom 


{a)  1H.BI.S. 


{b)  itBastt'fi. 


a  pro- 
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a  prolougation .  of  the  term  during  which  the  landlord 
might  distrain  for  the  off-going  rent.  The  statute  of 
Anne  does  not  apply,  because  the  term  is  continued  by 
the  custom  of  the  country. 


1826. 


BuKROUOH  J.  In  com  countries  the  custom  of  the 
country  arises  out  of  the  necessity  of  the  thing,  for 
%rithout  such  a  custom  the  tenant  could  not  get  in  his 
com  in  late  harvests.  But  as  he  is  boun<}  to  thrash  it 
out  on  the  land,  the  custom  of  the  country  enures  as 
much  to  the  benefit  of  the  landlord  as  of  the  tenant. 
The  tenant  by  taking  away  his  com  could  not  put  an 
end  to  the  contract  under  which  he  was  bound  to  thrash 
it  on  the  premises ;  and  the  tenancy  continuing  by  the 
necessary  custom  of  the  country,  -  the  object  of  the  in- 
junction was  only  to  compel  him  to  do  what  he  was 
bound  to  do  under  his  contract.  I  have  no  doubt  that 
the  tenancy  continued,  and  that  the  landlord  had  a  right 
to  distrain  independently  of  the  statute  of  Anne. 

Gaselee  J.  The  question  is,  what  was  the  expiration 
of  the  tenkntfs  term,  and  the  case  of  Wiglesworth  v. 
DaUison  {a)  clearly  shews  that  the  expiration  may  de- 
pend on  the  custom  of  the  country. 

Rule  discharged. 


(a)  Doug*  40I. 
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Crowder  V.  AustJn. 


The  vendor  of 
a  horee  sta- 
tioned his  ser- 
yant  to  join  in 
the  bidding  at 
a  pablic  auc- 
tion, and  the 
servant  bid  up 
to  23/.  after  a 
AonaJUe  bid- 
der had  bid 
Zft/. : 

Heldy  that 
the  sale  could 
not  be  en- 
forced against 
a  subsequent 
bidder. 


'T^HE  Plaintiff  sought  to  recover  the  piice  of  a  horse 
sold  by  him  to  the  Defendant  at  a  public  auction; 
one  condition  of  which  auction  was,  that  the  horse 
should  be  sold  tq  the  best  bidder.  The  Defendant, 
himself  a  horse  dealer,  resisted  completing  the  contract, 
on  the  ground  that  after  a  bondjtde  bidder  had  bid  12L 
a  servant  of  the  PlaintifP's,  stationed  by  him  al  the 
auction,  made  repeated  biddings  up  to  2S/« 

At  the  trial  before  BesLC.J.f  London  sittings  after 
Michaelmas  term,  the  Plaintiff  having  been  nonsuited 
upon  proof  of  these  facts, 

Wilde  Seijt  now  moved  for  a  rule  nisi  to  set  a^de 
this  nonsuit.  He  argued,  that  the  decisions,  in  which  it 
had  been  holden  that  a  contract  of  sale  might  be 
avcnded  upon  proof  that  the  seller  had  resorted  to  puflf- 
ing,  turned  upon  a  presumption  that  a  fraud  had  been 
practised  upon  the  purchaser,  Howard  v.  Castle,  {a) 
But  since  those  decisions,  puffings  or  at  all  events, 
bidding  with  a  view  to  buy  in,  had  become  so  much  the 
recognized  practice  of  auctions,  that  it  was  impossible  to 
say  that  any  purchaser  could  be  deceived  by  it,  much 
less  such  a  purchaser  as  the  Defendant,  himself  a  horse- 
dealdr,  and  conversant  with  every  mode  of  disposing  of 
horses. 

The  practice  of  bidding  for  the  purpose  of  buying 
in,  is  recognized  by  the  legislature,  which  has  pro- 
vided for  the  remission  of  the  duty:  [fies^C.J.  but 


(a)  6  7.  IL  64s. 


notice 
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notice  ought  to  be  given  of  the  intendon  to  buy  in.] 
And  the  Lord  Chancellor  has  sanctioned  it  in  sales 
under  the  authority  of  the  Court  of  Chancery.  Canotty 
V*  Parsons,  {a)  Whether  the  buyer  has  notice  from  the 
seller,  or  from  the  notoriety  of  the  general  usage,  is  in- 
different. The  language  of  Lord  Mansjleldy  in  Beawell 
V.  Christie  {b)j  applies  to  a  period  when  the  practice  was 
not  so  notorious  as  at  present. 

Best  C.  J.  I  am  of  the  same  opinion  as  I  was  at  the 
trial,  where  I  thought  the  whole  transaction  was  a  fraud 
on  the  Defendant ;  but  as  the  question  is  of  importance^ 
it  may  not  be  improper  to  grant  a  rule  nisi. 

Park  and  Burrough  Js.,  thought  a  rule  ought  not 
to  be  granted,  expressing  their  entire  concurrence  in  the 
opinion  expressed  by  Lord  MttnffiekL 

Gasblse  J.  thought  Lord  Mansfield^s  decision  satis- 
factory, but  as  it  had  once  been  objected  to^  was  willing 
that  a  rule  nisi  should  be  granted. 

A  rule  nisi  was  granted  accordingly ;  but 

Wilde  Serjt  on  a  subsequent  day  finding  the  Court 
still  of  the  same  opinion,  said  he  was  instructed  by  his 
dient  to  carry  the  case  no  further.  By  hb  own  consent, 
therefOTe,  the  rule  was 

Discharged. 
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H)  C0wp.  395. 


Vol.  hi. 


Cc 


^870  CASES  IN  HILARY  TERM 

•1826. 


Jan.  ft6.  Doe  dem.  Spencer  v.  Clark. 


Thii  Court  A  VERDICT  was  recovered  for  the  Plaintiff  in  this 
T^  ^^^  ejectment,  on  the  demise  of  the  provisional  assignee 

ings  in  an  ^^  ^^^  Insolvent  Debtors'  Court.  At  the  trial,  the  lessor 
action  brought  of  the  Plaintiff  did  not  shew  that  he  was  authorized  by 
sbnaTuskmee  ^^  court,  and  by  the  miyor  part  in  value  of  the  credi- 
of  the  intol-  tors  of  the  insolvent,  to  bring  the  action ;  and  upon  this 
vent  debtors     ground,  a  rule  ni&i,  to  set  aside  the  verdict,  having  been 

courtyonan      j.    ,  , ,  . 

objection  that   discharged  (a), 

it  was  not 

trial  of  the  Wilde  Setjtf  after  referring  to  1  G.4.  c.  119«  ^.11. 

cause  that  the  (by  which  it  is  enacted,  with  respect  to  actions  by  as- 

*"*^*** .  signees  of  an  insolvent  debtor,  "  That  no  suit  in  law 
pursuant  to  ^  ' 

zG.4.  f.zz9.  be  proceeded  in  further  than  an  arrest  on  mesne  pro- 
J.  ZZ.9  the  cess,"  ^^  without  the  consent  of  the  miyor  part  in  value 
the  insolvent  ^^  ^^  creditors  of  the  prisoner,''  **  and  without  the 
debtors'  court  approbation  of  one  of  the  commissioners  of  the  said 
to  proc     •       court,")  obtained  a  rule  nisi  for  staying  proceedings. 

Lanoes  Seijt.,  who  shewed  cause,  objected  that  the 
application  was  too  late  after  verdict,  and  he  referred  to 
Leigh  V.  KefU  (&),  in  which  the  Court  refused  after  ver- 
dict to  stay  proceedings  in  debt  on  a  penal  statute, 
though  no  affidavit  had  been  filed  pursuant  to  21  Jac.  1. 
c.  4.  that  the  offenpe  was  committed  in  the  county  where 
the  action  was  brought,  and  within  a  year  before  the 
bringing  of  it.  The  sipplication,  too,  ought  to  have  been 
made  to  the  Insolvent  Debtors'  Court. 


(a)  See  3  Biftgb.  aoj.  (^)  ^T.R.  36a. 

Wilde. 
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. .  JFSde.    The  Insolvent  Debtors'  Court  could  not  stay       1826. 
the  proceedings  of  a  superior  court    The  statute  of    1^    '      ' 
1  6. 4.  c.  1 19.  5. 11.  and  SG.4.c*  123.  s, 2.  are  express^      Spbncxr 
that  the  assignee  shall  not  proceed  after  mesne  process      ^  ^' 
without  the  sanction  of  that  Court ;  and  in  the  present 
case^  he  might  have  applied  for  and  have  obtained  that 
sanction,  if  the  Insolvent  Debtors'  Court  had  been  wil- 
ling to  afford  it,  in  the  interval  between  the  discharge  of 
the  rule  for  settmg  aside  the  verdict  and  the  present  ap- 
pUcadon. 

Best  C.  J.  Thb  application  to  the  Court  depends 
on  the  eleventh  section  of  1  G.  4.  c.  119.,  by  which  it  is 
enacted,  <*  That  no  action  in  law  be  proceeded  in  fiir- 
ther  than  an  arrest  on  mesne  process,**  *^  without  the 
consent  of  the  major  part  in  value  of  the  creditors  of 
the  prisoner,*'  <'  and  without  the  approbation  of  one  of 
the  commissioners  of  the.  said  court;" 

And  on  the  second  section  of  8  G*  4.  c.  128.,  by  which 
it  is  enacted,  ^  That  it  shall  be  lawful  for  the  pro- 
visional assignee  to  sue  in  his  own  name,  if  the  said 
court  shall  so  order,  for  the  recovery,  obtaining,  and 
enforcing  of  any  estate>  debts,  effects,  or  rights  of  any 
such  prisoner." 

We  have  ahready  decided,  that  it  was  not  inquiraUe 
at  the  trial  of  this  cause,  whether  or  not  the  provisional 
asngnee  sued  with  the  authority  of  the  Insolvent  Debtors* 
Court  It  was  not  the  object  of  the  legislature  to  pro- 
vide a  defence  to  sudi  as  did  not  pay  what  they  owed  to 
an  insolvent  estate,  or  wrongfiilly  kept  possession  of  any 
properQr  belonpng  to  such  estate.  The  Defendant 
could  not  be  permitted  to  raise  this  objection  either  in 
this  court  or  the  Court  for  the  Relief  of  Insolvent 

(a)  $B.^Jt.  697- 

C  c  2  Debtors. 
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Dob  clem« 

8PBNC8R 

Clarc. 


Debtors.  I  do  not  mean  to  say  lihat  this  Court  might 
noty  on  the  implication  of  a  creditor  of  an  insolvent^ 
stay  an  action  that  was  brought  by  the  provisional  a^ 
signee  of  the  Insolvent  Debtors'  Court  widiout  the 
consent  of  the  major  part  in  value  of  the  creditors  and 
the  approbation  of  one  of  the  commissioners  of  the  In« 
solvent  Debtors'  Court  But  it  must  be  a  very  extra- 
ordinary  case  in  which  we  should  interfere;  the  intent 
of  the  legislature  in  introducing  these  clauses  into  the 
nets  being  only  to  prevent  insolvents'  estates  from  being 
wasted  in  useless  litigation.  We  should  say  go  to  the 
Insolvent  Debtors'  Court,  who  have  better  means  of 
knowing  than  we  can  have,  whether  the  suit  instituted  is 
likely  to  be  beneficial  to  the  creditors  or  not  It  haa 
been  said  that  the  Insolvent  Debtors^  Court  cannot  stay 
the  proceedings  in  an  action  in  this  court,  but  they  can 
order  .the  provisional  assignee,  who  is  their  own  officer, 
not  to  go  on  with  the  cause;  and  if  he  disbbqrs  their 
order  (which  ia  not  very  likely)  they  can  punish  or  dis- 
miss him.  The  Chancellor  cannot  prevent  a  court  of 
common  law  from  proceeding  in  an  action,  but  he  may 
commit  the  party  and  his  attorney  to  the  Neet  who 
moves  a  court  of  common  law  to  proceed  after  servioo 
of  an  injunction.  We  do  not  stop  a  cause  on  equitable 
grounds  of  defence^  but  leave  a  Defendant  to  his  remedy 
in  a  ooort  of  equity.  In  cases  of  buikruptcy  the  as- 
signees are  not  entitled  to  commence  a  suit  in  equity 
without  the  consent  of  the  creditors  at  large ;  but  if  they 
do  so,  the  practice  is  not  to  stay  the  proceedings,  but 
to  i«8train  the  assignees  fer  the  future. 


Park  and  Burrouoh  Js^  conourred. 


Gaselee  J.    The  legal  estate  in  the  insolvent's  pro- 
perty has  been  conveyed  to  the  provisional  assignee, 

and 


Clark. 
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mad  the  Ddendant  has  no  right  to  withhold  from  the        1826. 

creditors  what  belonired  to  the  insolvent    In  Ex  parte     \-   ^   -* 

®  .  Dob  dein. 

WhiUloKnk  (a)»  though  the  Court  reprobated  the  assignee      SPENcsa 

of  a  bankrupt  for  suing  without  authority,  they  did  not  _  ^ 
stay  the  proceedings,  but  only  restrained  the  assignee  for 
the  future.  The  Insolvent  Debtors'  Court  is  more  likely 
to  interfisre  with  eflfect  than  we,  where  any  of  its  as- 
signees have  misconducted  themselves,  and  to  that  Court 
the  present  application  ought  to  have  be^i  made. 

Rule  discharged. 

(a)  X  Atk,  sxo. 


Tooth  t;.  Bagwbll.  jan.  %^. 

T^HIS  being  the  day  appointed  for  the  trial  at  bar  of  Where,  upoa 
a  writ  of  right  between  the  above  parties,  the  grand  *^?  ^f*%, 
assize  was  called,  when  only  three  of  the  knights  ap-  trisd  of  a  writ 
peavec^  and  the  sheriff  returned,  that  Sir  George  Alder-  o^  "g^^  only 
tokf  the  fourth  kmght,  was  too  ill  to  attend  either  in  this  ^^t^  ,p. 
or  the  ensuing  term.  peved,  and 

There  was  also  an  affidavit  from  a  medical  man,  that  ^^^  *^^  ^^' 

turned,  that 

it  was  improbable  Sir  George  would  ever  be  sufficiently  the  fourth  was 

recovered  to  attend ;  upon  which,  too  ill  to  ap- 

pear in  that  or 
the  ensuing 

BoBanquet  Seijt  moved,  that  the  process  issued  for  term,  which 
dioosing  and  summoninir  the  irrand  assize  should  be  '^T'  ^^\ 

.  o  o  confirmed  by 

taken  off  the  roll)  and  a  new  venire,  with  an  entry  of  the  affidavit  of 
continuances,  be  issued,  for  summoning  four  knights  to  *  "nodical  man, 

1  ,  ,        .  the  Court 

choose  the  grand  assize,  or  granted  a 

That  a  suggestion  should  be  entered  of  the  inability  summont  for 
of  Sir  George  Aldetson  to  attend,  by  reason  of  sickness  ^^^^^ 

C  c  3     '  and    °'^ 
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and  infirmity ;  that  he  should  be  discharged  fron  his 
attendance,  and  that  a  summons  should  issue  for  another 
knight,  with  a  distringas  to  compel  the  future  attendance 
of  the  three  who  were  present. 

In  support  of  this  motion  he  referred  to  a  dictum  in 
Lord  Windsor  t.  St.  J6kn{a\  confirmed  by  %tEd.%. 
foL  Id.,  from  which  it  appeared  that  a  rule  in  the  latter 
alternative  had  been  granted  where  one  of  the  lang^ts 
had  died ;  and  be  cited  Bex  v.  Ccnxie  (&),  in  which  Lord 
MansfieldYnBiii  &aid,  the  law  was  clear  and  uniform  under 
which  the  Court  had  exercised  a  jurisdicUon  over  its 
own  process. 


Vavghan  and  Wilde  Serjts.  opposed  the  motion,  on 
the  ground  that  it  was  discretionary  with  the  Court 
whether  they  should  comply  with  or  discharge  such  an 
application,  and  tha/;  the  discretion  of  the  Court  had 
never  been  exercised  to  assist  a  wnt  of  right,  which 
was  deemed  a  vexatious  suit.  In  Adams  v.  Bada3caf{c) 
they  had  refused  to  quash  a  writ  of  summons  in  a  simi- 
lar proceeding;  and  as  to  the  case  in  the  Year  Booisj 
there  was  a  great  difierence  between  death  and  a  tempo* 
rary  infirmity,  which  was  too  uncertain  a  ground  for 
such  an  application  ns  the  present;  besides,  that  case 
was  not,  as  the  present,  advanced  to  a  stage  beyOnd 
that  in  which  the  knights  had  made  their  election. 

Best  C.  J.  Rights  to  easements  are  perfected  by 
twenty  years  enjoyment,  and  lost  by  nonuser  for  the  same 
period  of  time.  There  is  no  reason  why  one  who  is 
under  no  disability  to  assert  his  claim,  should  be  allowed 
sixty  years  to  bring  a  writ  of  right,  although  an  eject* 
ment,  which  is  the  most  convenient  mode  of  deciding  a 


(a)  Djer,  98. 


(l)  a  Bum  859. 


(c)  I  Manb.  602. 
right 
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right  to  real  property,  cannot  be  brought  after  twenty 
years  from  the  commencement  of  the  PlaintiiF's  title. 
Whilst  the  title  to  lands  remains  in  doubt,  all  improve- 
ments are  suspended.  The  public  interest,  as  wdl 
as  that  of  the  possessors',  require  that  titles  should  be 
rendered,  indefeasible  as  soon  as  those  who  may  be 
supposed  to  have  claims  on  estates  have  had  a  fair  op- 
portunity  of  establishing  them.  I  much  wish  that  the 
le^slature  would  shorten  the  time  allowed  for  bringing 
writs  of  right,  render  the  proceedings  under  them  less 
complicated  and  dilatory,  and  give  the  party  who  suc- 
ceeds his  reasonable  costs.  But  whilst  the  law  allows 
such  writs  to  be  brought  at  any  time  within  sixty  years 
from  the  accruing  of  the  tide,  judges  cannot  assent  to 
the  argument,  that  all  such  writs  are  vexatious,  and  that 
the  courts  should  take  advantage  of  any  accident  to  pre- 
vent the  demandant's  proceeding.  Judges  have  no  au- 
thority to  defeat  a  legal  right,  because  they  think  it 
ought  not  to  be  insisted  on.  If  a  law  be  inconvenient 
or  unwise,  I  am  not  for  defeating  it  by  indirect  means. 
Let  the  full  force  of  its  inconvenience  be  felt,  and  then 
the  legislature  will  alter  it  in  a  proper  manner.  Tbid 
Court  has  certainly  refused  to  allow  an  irregularity  in 
the  proceedings  on  a  writ  of  right  occasioned  by  the 
negligence  or  mistake  of  a  party  to  be  cured  by  amend- 
ment, although  they  would  permit  a  similar  defect  to 
be  amended  in  any  other  species  of  action.  But  there 
is  a  difference  between  a  difficulty  arising  from  the 
blunder  of  a  party,  and  one  that  is  occasioned  by  the 
act  of  God.  It  is  one  of  our  maxims,  tliat  "  actus 
Dei  neminifacit  ityuriam/*  The  demandant  in  this  case 
is  prevented  from  proceeding  by  the  illness  of  one  of 
the  knights ;  and  it  is  proved  by  affidavit  and  returned- 
by  the  sheriff,  that  it  is  highly  improbable  that  this 
knight's  health  will  ever  be  so  much  improved  as  to> 
allow  him  to  attend  the  trial  of  this  cause.     We  cannot 

C  c   4  postpone 
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18S6.       postpone  the  trial  in  the  hope  of  Sir  George  Aldersonfs 
recovery,  and  why  are  we  to  wait  for  his  death  before 
we  summon  another  knight  to  fill  the  place,  which  he  is 
as  incapable  of  filling  as  if  he  were  dead.     A  litde 
common  sense  is  sufficient  without  any  authority  to 
direct  us  in  so  plain  a  case.    Two  modes  of  relieving 
the  demandant  have  been  pointed  out  to  us  by  the  law ; 
one^  tliat  the  process  issued  for  choosing  and  summon- 
ing the  grand  assize  should  be  taken  off  the  roll,  a  new 
venire  be  issued  for  summoning  four  knights  to  choose 
the  grand  assize,  and  the  entry  of  proper  continuances 
be  made :  the  other,  that  a  suggestion  should  be  entered 
that  one  of  the  knights  is  disabled  by  sickness,  which 
appears  likely  to  be  permanent,  from  attending  the  trial, 
and  that  he  has  been  on  thb  account  discharged  6rom 
fiirtiier  attendance;  that  a  summons  should  issue  to 
another  knight  to  supply  the  place  of  the  knight  in* 
capable  of  attending,  and  a  distringas  to  compel  the  at- 
tendance of  the  knights  now  present  at  the  day  of  trial. 
I  prefer  the  latter  mode,  first,  because  nothing  is  done 
more  than  the  necessity  that  has  arben  requires.     There 
is  no  occasion  to  summon  four  knights  when  three  are 
already  summoned,  nor  to  choose  a  grand  assize  when 
one  is  already  chosen.     Secondly,  if  what  I  think  so 
reasonable  should  be  thought  by  others  unreasonable, 
or  that  which  is  reasonable  not  legal;  if  the  latter 
mode  be  pursued,  what  has  been  done  will  appear  on 
the  record,  and  the  tenant  may  question  the  propriety  of 
it  by  writ  of  error.    In  the  case  in  Bumm  referred 
to  in  the  argument.  Lord  Mansfield  says,  that  every 
court  has  authority  to  controul  its  own  process.     There 
is  no  exception  to  this  general  rule;  this  rule  is  essential 
to  the  due  administration  of  justice  in  the  case  of  a  writ 
of  right.    In  Lord  Windsor  v.  St.  John^  one  of  the  judges 
said,  that  when  one  of  the  knights  was  dead,  it  was  the 
practice  to  do  what  is  desired  to  be  done  in  this  case. 

21  What 
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What  18  fit  to  be  doDe  in  the  case  of  the  death  of  a  IB26. 
kuight»  is  equally  fit  when  one  of  them  is  prevented  by 
a  permanent  Ulness  firom  attending  the  trial.  I  think, 
therefore^  a  suggestion  should  be  entered,  and  a  new 
venire  and  distringas  issued  as  prayed  by  the  counsel  for 
the  demandant 

Park  J.  It  is  true^  that  the  books  furnish  us  with  no 
case  in  which  the  Court  has  been  applied  to,  to  supply 
the  absence  of  a  knight  who  has  been  prevented  by 
sickness  from  attending  in  his  place ;  but  the  principle 
is  the  same  where  the  attendance  has  been  prevented  by 
death. 

We  have  here  a  sufiicient  reason  on  record  for  the 
discharge  of  Sir  George  AUterson^  and  when  there  is  a 
complete  assize  except  as  r^ards  him,  why  should  not  a 
new  venire  issue  for  another  knight  ?  Adams  v.  Badway 
does  not  apply  on  the  present  occasion,  because  the 
party  in  that  case  had  proceeded  irregularly ;  but  the 
act  of  God  cannot  work  injustice,  and  we  must  therefore 
issue  «  venire  facias  for  another  knight. 

BuRBOUQH  J.  As  long  as  writs  of  right  are  allowed 
by  law,  we  must  act  upon  them.  Where,  indeed,  the 
parties  have  been  irrq;ular,  die  courts  have  not  shewn 
any  indulgence^  because  the  proceeding  is  a  late  one, 
but  in  cases  of  the  act  of  God  there  is  no  instance  of  the 
courts  reftising  assistance. 

Gaseleb  J.  It  is  no  indulgence  to  accede  to  this 
motion  in  the  second  alternative.  If  a  parQr  is  entitled 
to  have  his  cause  tried,  the  Court  must  not  interpose 
unnecessary  obstacles,  and  there  can  be  no  error  in 
stating  on  the  record,  the  reason  why  the  cause  has  not 
proceeded  now.  It  appears  to  the  Court  that  there  is 
no  probability  of  the  attendance  of  Sir  George  Alderson^ 

and 
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I8M.  And  the  defect  must  be  supplied  by  conunandiag  another 
knigbt  to  come  in  his  stead.  A  day  must  be  given  until 
three  weeks  after  Easier^  and  the  rule  for  a  venire  to 

summon  another  knight  must  be  made 

Absolute. 


j^  ^2,  ScAMON  and  Others  v.  Maw. 

Afemecovert»  HTHE  following  case  was  sent  for  the  (^imon  of  this 
entitled  to  a  CovLTt  from  the  Vice-Chancellor  : 

mdered'it  Mary  Btdlen^  the  wife  of  Philip  BuUen^  was  entitled 

after  •ecret  to  a  certain  copyhold  tenement,  consisting  of  a  messuage 
h^"tewaid  ^^^  the  outbuildings,  and  fifty-six  acres  of  land,  within 
to  the  uM  of    and  parcel  of  the  manor  of  Greetham^  in  the  county  of 

her  husband      Lif^soln. , 

testified  by  his  At  a  court  baron  and  customary  court,  holden  in  and 
immediate  for  the  said  manor  on  the  10th  December  1795,  by  the 
H^^thaS^this  steward  of  the  said  manor,  the  said  Mary  Sullen  was 
gurrender  was  duly  admitted  to  the  said  tenement,  to  hold  to  her  and 
ralid*  }^q^  {i^ifg  i^^  ^\^^  ^Ql  q(  ^^  Jq^^^  according  to  the  custom 

of  the  said  manor,  by  the  accustomed  rent  and  services; 
and  immediately  afterwards,  at  the  same  court,  the  said 
Mary  Bullen^  being  first  solely  and  secretly  examined 
by  the  said  steward,  did  surrender  into  the  hands  of  the 
lord  of  the  said  manor,  by  the  acceptance  of  the  said 
steward,  the  said  tenement  to  the  use  of  the  swi  Philip 
Bullen^  his  heirs  and  assigns  for  ever.  To  which  said 
Philip  Bullenf  then  personally  present  in  full  court,  the 
lord  of  the  said  manor,  by  his  steward,  did  grant  thereof 
seisin  by  the  rod,  according  to  the  custom  of  the  said 
manor,  to  have  and  to  hold  the  said  tenement  and  pre- 
mises unto  him,  the  said  Philip  Bullenj  his  heirs  and 

22  assigns 
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assigns  for  ever,  at  the  will  of  the  lord,  aooordibg  to  tbe 
cnstom  of  the  said  manor,  by  the  aocnstomed  rents  and 
services;  and  the  said  Philip  thereupon  paid  the  fine 
payaUe  for  snch  admittance,  and  did  fealty,  and  wa9 
admitted  accordingly. 

There  is  no  special  cnstom  in  the  manor  of  Crreeiham 
as  to  the  surrender  of  oopyhoU  estates  belonging  to^ 
femes  ooverL 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  aforesdd  surrender  made  by  the  said  Maiy 
Bidlen,  to  the  use  of  her  husband,  the  said  Philip  Bu^ 
len^  was  a  valid  surrender  of  the  said  copyhold  tenement 
to  tbe  use  of  the  said  PhiUp  BtMen^  his  heirs  and 
assigns. 


WUde  Seijt  The  surrender  was  valid.  It  is  dear 
that  the  husband  and  wife  together  might,  without  the 
aid  of  a  custom,'  make  a  valid  surrender.  But  the  itesent 
of  the  husband  is  equivalent  to  his  joining  in  the  sur- 
render ;  and  his  assent  appears  by  his  being  admitted  at 
the  same  court  at  which  the  surrender  was  made ;  by  his 
taking  under  the  surrender,  and  paying  the  fine.  Theref 
is  no  reason  for  joining  him  in  the  surrender^  except  to 
express  his  assent  The  entire  interest  in  the  property 
is  in  the  wife ;  he  can  neither  convey  nor  forfeit  tbe 
estate.  The  wife  is  admitted  notwithstanding  her  cover- 
ture, and  she  alone  does  fealty.  In  Compton  v.  Coi" 
linson  (a),  the  wife  surrendered  without  her  husband, 
and  the  Court  thought  it  sufficient  if  his  assent  appeared. 
And  if  she  may  convey  alone  by  fine,  there  seems  to  be 
no  reason  why  she  should  not  convey  by  surrender. 

Bosanquet  Serjt.  contriL  It  has  been  holden,  that 
under  a  special  custom,  a  feme  covert  may  surrender 


(a)  iH.BLziA. 


alone. 
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1826.  aldnet  with  the  assent  of  ber  busband.  Bat  it  seems  to 
foUowy  if  this  be  lav,  that  she  cannot  do  ao  without  a 
custom,  and  no  custom  b  stated  in  the  present  case.  A 
custom  to  ooDvey  without  the  assent  of  the  husband  has 
been  holden  bad ;  Stephens  dem.  Wise  v.  Tyrrd  (a)  g  and 
the  case  of  a  fine  is  very  distinguishable  from  the  pre* 
sept,  because  the  female  is  separately  examined  in  court 
Tcn^lor  v.  Philips  {b)^  however,  is  in  point,  to  shew  that 
the  surrender  by  the  wife  alone  is  insuflbaent;  and 
Comptan  v«  CoUinson  {c\  which  has  been  overruled,  was 
decided  on  the  ground  that  the  feme  covert,  upon  whose 
acts  the  question  arose,  was  virtually  a  feme  sole,  there 
being  a  suspension  of  the  marital  rights.  But  accordit^ 
to  the  present  opinion  of  the  Courts,  marital  rights  can- 
not be  suspended.    MarshaU  v.  Button,  {d) 

Cur.  ado*  wit. 

Having  heard  this  case  argued  by  counsel,  and  con- 
sidered it,  we  are  of  opinion  that  the  surrender  made  by 
the  said  Mmy  BuUen^  to  the  use  of  her  husband,  the 
said  Philip  BuUen^  having  been  made  in  his  presence 
and  with  his  assent,  testified  by  his  immediate  admit- 
tance under  it,  and  she  having  been  first  solely  and 
secretly  examined  by  the  steward,  was  a  valid  surrender 
of  the  said  copyhold  tenement  to  the  use  of  the  said 
PhiUp  Btdlen^  his  heirs  and  assigns. 

W.  D.  Best. 

J.  A.  Park. 

J.  Burrough. 

S.  GASStKE. 

(a)  %  Wlh.  I.  (f^  Sec  a  Br. C.  C.  377.  note. 

(A)  I  Fci,  sen.  ^29.  EJens  edition. 

{d)  8  T.  R.  54S* 


' 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Powell  and  Others  v.  Sonnett  and  Others*        Jan.  %s. 

ASSUMPSIT.     The  dedaradon  contained  twenty  The  ncord 
oouDt^  twelve  of  which  were  special.  ^•^  *  IJ^  ^ 

The  Defendant  below  pleaded  the  general  issue  to  all  tiffs  on  twelve 
the  twenty  counts,  and  the  statute  of  limitations,  and  a  counts,  and 
set  off  to  the  last  eight  counts.  ^^^^  diJ 

The  Plaintiffs  below  replied  to  the  plea  of  the  statute,  charged  on 
that  they  were  beyond  seas ;  and  to  the  plea  of  set  oft  «g^trth"»- 
nil  debeni.  on  these  Utter 

The  Defendants  below  rejoined  that  the  Plainti£&  f «*«**  ^^^ 

■    1  m  ■%  m  •  ••«  inimatefial, 

below  were  not  beyond  seaS|  and  issue  was  joined  on  ^^  ^^^^^  ^^ 
that  and  the  rest  of  the  pleadings.  foaed  to  re* 

The  jury  found  for  the  PlaintiflEi  below,  damages  S|^Z^' 
24^0002.  on  the  twelve  special  counts,  for  the  Defendants  for  PUintiff, 
below  upon  the  remaininiF  eiirht,  for  the  PlainUfis  below  «*  ^  gnmnd 

^     .  ,  ,  •     .  ,  -«  that  the  dii- 

on  Uie  issue  ultra  mare^  and  on  the  issue  on  the  set  off,  c]mf^  of  the 
the  jury  were  discharged.  jury  was  not 

The  Defendants  below  brought  error  into  this  Court,  J^^^  ^ 
assigning  as  a  ground,  that  it  was  not  stated  on  the  re-  with  the  con- 
cord that  the  jury  had  been  discharged  on  the  issue  J|^.^*^* 
arising  out  of  the  plea  of  set  off  to  the  last  eight  counts, 
with  the  consent  of  the  parties. 

Patteson^  for  the  Plaintiffi  in  error,  aigued  that  the 
jury  could  not  be  discharged  by  the  authority  of  the 
Judge ;  that  the  consent  of  the  parties  was  material ; 
and  Ihat  it  was  equally  material  that  such  consent  should 
appear  on  record ;  though  he  could  not  find  any  old 

entry 


parties. 
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entry  in  which  there  was  any  mention  of  the  jury  having 
been  discharged. 

Brodrick  for  the  Defendants  in  error  oontendedi  that 
the  eight  issues  on  the  set  off  applying  to  the  same  causes 
of  action  as  those  on  which  the  verdict  had  been  found 
for  the  Defendants  in  error  on  the  general  issue,  those 
eight  issues  became  immaterial^  and  that  upon  an  im- 
material issue  the  jury  were  discharged  by  operaUon  of 
law;  for  which  he  relied  on  Cossy  v.  jDigg(ms[a\  and 
refused  to  amend  the  record,  which  the  Court  oflfered  to 
allow  him  to  do. 


Best  C.  J.  The  Court  entertains  no  difficulty,  but 
Ae  sum  at  stake  being  large,  they  were  anxious,  by 
allowing  an  amendment,  to  take  away  all  pretence  for 
carrying  the  cause  further.  As  it  does  not  appear  on 
record  that  there  was  any  bill  of  exceptions,  or  motion 
for  a  new  trial,  or  in  arrest  of  judgment^  we  must  pre- 
sume that  all  which  is  stated  on  the  record  to  have  been 
done  was  rightly  done,  and  the  judgment  of  the  Court 
below  must  be 

Affirmed. 


(fi)  %  B.  (^  jf.  si^e. 
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DouGAL  V.  Kemble  and  Another.  ^'**  3- 


ri"* 


PHIS  was  an  action  of  assumpsit^  to  recover  the  Goods  wpre 

ireight  and  primage  of  some  sugars  conveyed  by  xJcTandCo. 
the  Plaintiff  from  the  West  Indies  to  London.  or  their  a»- 

At  the  trial  before  Besi  C.  J.,  London  sittmgs  after  •p*'  **  ?®  * 

tney  P^y^ST 

7rfnti(y  term  last^  a  verdict  was  found  for  the  Plaindff  flight  for  the 
for  200/.  damages,  subject  to  the  opinion  of  the  Court  «"»«.**  L.  C 
on  the  followmg  case :  ^^  ^\^ 

The  brig  Pursuit^  whereof  the   Plaintiff  was  the  of  lading  to 
owner,  took  in  a  cargo  of  sugars  at  the  island  of  Si.  ^^^ 
LuciOf  and  arrived  with  the  same  in  the  Wesi  India  became  bank- 
Docks,  where  the  cargo  was  afterwards  landed  and  rup^s  ^ 
warehoused.     Sundry  hogsheads  of  sugar  forming  part  LnwancTof"* 
of  the  cargo  were  marked  C.  L. ;  odiers,  F.  D. ;  others,  these  drcum- 
M.  D.     Bills  of  lading  were  signed  by  the  captain  of  the  •^^  ^^ 
ship  for  the  sugar  in  question,  by  two  of  which,  the  portion  ^nd  Co.  for 

of  sugar  marked  F.  D.  and  M.  D.  was  made  deliverable  ^  Mght, 

i«.,,  .«  1  •       and  then  sued 

to  the  shippers  orders,  or  to  assigns,  he  or  they  paying  j^  ^ir  it : 

freight  for  the  same,  with  primage  and  average  accus-      Held,  that 
tomed.    By  the  third,  the  sugars  marked  C.  L.  were  ^  ^^**       *• 
made  deliverable  to  J.R  Le  Cointe  and  Co.,  or  to  as- 
signs, he  or  they  paying  freight  for  the  same,  with 
primage  and  average  accustomed. 

The  bill  for  the  dugars  marked  F.  D.  was  indorsed, 
**  Deliver  the  within  hds.  of  sugar  to  Messrs.  Ze  Cointe 

m 

and  Co.,  provided  they  accept  my  draft  of  this  day's 
date  in  favour  of  Messrs.  D.  Ferguson-  and  Co.  for 
20Q/.  sterling,  at  ninety  days  sight,  otherwise  to  the 
holder  of  the  said  draft,  ISth  Sei^ember^  1824.''  (Signed 
Salvigny.) 

The 
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DOUGAI* 
KXMBLB. 


The  bill  of  exchange  referred  to  by  die  bilk  of  lading 
was  duly  accepted  by  Ijs  Coinie  and  Co.  pvevionsly  to 
the  bills  of  lading  being  banded  to  them* 

The  sugars  xnarked  F.D.  and  M.D.  were  entered 
on  the  9th  of  Nooember  1834^  by  the  owner  of  the  ship 
at  the  Custom-house,  to  be  warehoused  in  pursuance 
of  the  statute  of  4  6. 4.  c.  24* 

On  the  same  day5  tbe  captain,  on  the  part  of  the 
owner  of  the  ship,  gave  notice  to  the  directors  of  the 
Wesi  India  Docks  Company  to  stqp  the  sugftrs  F.  D. 
and  M.  D.  till  the  fraght  was  paid. 

The  sugars  marked  C.  L.  deUverable  by  the  biUs«i>f 
lading  to  Le  Cointe  and  Co.  were  not  then  ftxupp^  as 
the  others. 

On  the  £5th  of  Nacember^  and  lOtb  and  18di  of  De^ 
ember  respectively,  the  Defendants  presented  at  the 
West  India  Docks  office,  the  three  bills  of  lading  beloie 
mentionedt  the  one  of  which  for  the  sugars  marked 
C.L.  had  been  previously  indorsed  and  delivered  by 
Ze  Cointe  and  Co.  to  the  Defendants ;  and  the  two  bMIs 
of  lading  for  the  sugars,  marked  F.  D.  and  M.  D.  had 
been  indorsed  by  the  shippers  to  he  Cointe  and  Co., 
and  had  also  been  indorsed  and  delivered  by  he  CmmU 
and  Co.  to  the  Defendants:  and  under  and  by  virtue 
of  the  bills  of  lading  and  indorsements  thereon,  the 
Defendants  obtained  the  transfer  of  the  sugars  inl9 
their  names  in  the  warehouse  and  books  of  the  Qock 
Company. 

On  the  16th  of  November  the  Defendant's  deik 
applied  to  Messrs.  Bobertsoa  and  Co.,  ^»bo  weft 
brokers  for  the  ship,  on  account  of  the  Plaintifi^  and 
requested  that  the  stop  which  had  been  put  upon  the 
sugars  in  pursuance  of  the  captain's  noti^  before  mnv- 
tioned,  might  be  taken  off  from  the  sugars  njafked 

F.D. 
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F*  D.  and  M^  D.»  and  that  the  said  sugars  might  be  de- 
livered out  of  the  docks ;  and  Messrs.  Robertson  and 
Co.  thereupon  signed  an  order,  addressed  to  the  col- 
lector of  the  West  India  Dock  Company,  withdrawing 
the  stop,  and  desiring  that  the  goods  in  question  might 
be  delivered  to  Le  CoitUe  and  Co.,  the  consignee  thereof 
or  their  assigns.  < 

This  order  was  brought  by  the  Defendants'  clerk  to 
the.  dock  colleefor. 

.  On  the  16th  December  Le  Cointe  and  Co.  suspended 
their  payments,  on  the  1st  Jafmaary  1825  committed! 
acts  of  bankruptcy,  and  on  the  5th  January  a  commis^ 
sion  of  bankruptcy  was  issued  against  them,  which  wa& 
inserted  in  the  Gazette  of  the  8th  January. 

The  Plaintiff's  brokers,  who  collected  the  freight  for 
the  ship,  on  account  of  the  Plaintifi^  on  or  about  the 
4th  January^  in  the  usual  course,  sent  an  account  of  the 
freight  note  to  Messrs.  Le  Cointe  and  Co.,  charging 
them  as  debtors  for  the  same.  Up  to  and  at  this  time 
tie  brokers  did  not  knom  that  the  bills  ^  lading  had  been 
endorsed  by  Le  Cointe  and  Co*  to  the  Defendants^  or  Aat 
Le  Cointe  and  Co.  had  suspended  their  payments,  or 
had  committed  any  acts  of  bankruptcy. 

On  the  8th  January  the  Pl^ntiff's  brokers  applied  at 
Le  Cointffs  and  Co.  for  payment  of  the  freight^  and 
mere  then  ^first  irtformed  of  their  havifig  swpended  their 
pigments* 

And  the  Plaintiff's  brokers,  on  the  same  8th  January^ 
Jbret  learnt  by*  enquiring  at  the  West  India  Dock-office^ 
that  the  biUs  of  lading  had  been  indorsed  to  the  De« 
feodaots ;  thie  brokers  thereupon  Applied  for  and  ob- 
tained back  the  freight  note  firom  Le  Coittte  and  Co.^ 
and  on  the  8th  day  of  January  delivered  a  freight  note 
tb  the  DeftadantSy  charging  them  aa  debtors  for  the 


1836. 
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1826.  shipper;  and  in  those  cases  the  Courts  have  holden  the 
receiver  of  the  goods  liable ;  that  was  the  ground  of 
the  decision  in  Cock  v.  Taylor:  bi»t  the  Cpurt  said, 
in  Wilson  v.  Kymer  (a),  which  is  b  point  for  the  pre- 
sent Defendant,  that  they  would  not  go  beyond  that 
case.  In  Wilson  v.  Kymer  the  Defendants  were  at  first 
holden  not  liable ;  and  though  the  ultimate  decision  was 
different,  yet  that  turned  on  the  ground  of  previous  deal- 
ing between  the  parties.  In  Cock  v.  Taylor  the  Defend- 
ants were  purchasers  of  the  bill  of  lading;  in  the  pre- 
sent case  the  Defendants  are  not  purchasers  of  the  bill 
of  lading,  nor  do  they  receive  the  goods  under  ^it,  but 
by  virtue  of  the  order  of  BobertsonSf  as  the  agents  of 
ZjC  Cointe  and  Co.  In  Moorsom  v.  Kymer  (i),  where 
ship-owners  were  tp  be  paid  for  the  hire  of  a  ship 
under  the  terms  of  a  charter-party,  and  the  bill  of 
lading  was  to  deliver  the  goods  to  the  charterers  or  their 
assigns,  he  or  they  paying  freight  as  p^  charter-party, 
it  was  holden  that  the  indorsees  of  the  bill  of  lading 
were  not  liable  to  die  ship-owner  upon  an  implied  as* 
sumpsit  arising  out  of  the  receipt  of  the  goods  under  the 
bill  of  lading.  And  though  in  BeU  v.  Kymer  they  were 
holden  liable  to  the  charterer^  that  decision  turped  upon 
the  particul^  conduct  of  the  indorsers. 

The  liability  of  consignees  rests  on  the  custom  of 
trade,  Boberls  v.  HoU{c)y  which  does  not  extep4  ^ 
indorsees.  The  credit  here  was  certainly  given  by  the 
ship-owner  to  Le  Cointe  and  Co. :  he  applied  to  them 
first  for  payment;  if  he  had  sued  them,  it  would  have 
been  no  defence  for  them  to  have  said  that  the  bill  of 

W  9 

ladinir  had  been  handed  over  to  Kemble  and  Co. :  and  if 
Le  Cointe  and  Co.  are  liable,  Kemble  and  Co.  are  dis- 
charged.  They  only  act  as  broker^,  and  it  will  be  a 
great  hardship  if  they  are  held  liabl^.     At  all  eveijts,  a 

(a)  iM.bfS.  X J ;.         (i)  %M.^S.  303.         {c)  SJbow,  443- 

count 
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count  on  genisral  assumpsit  for  freight  is  not  sufficient  aa 
to  those  goods  for  which  the  freight  was  to  be  paid  by 
the  acceptance  of  a  bill  at  ninety-days  sight*     That  was  ^ 
a  special  engagement,  and  ought  to  have  been  described 
in  a  special  count. 


1826. 


Best  C.J.     It  being  clear  that  justice  will  be  ddne 

by  allowing  the  verdict  for  the  Plaintiff  to  stand,  the 

Court  has  only  to  see  that  its  judgment  is   not  in* 

consistent  with  previous  decisions.    It  has  been  insisted, 

on  the  part  of  the  Defendants,  that  the  verdict  for  the 

Plaintiff  is  inconsistent  with  the  law  of  EngUmdy  because 

the  contract  on  the  bill  of  lading  is  with  the  shipper  or 

Ijb  Cointe  and  Co.,  and  that  the  liability  of  these  parties 

•cannot  be  transferred  to  the   Defendants.     But  this 

argument  is  founded  on  an  inaccurate  statement  of  the 

terms  of  the  bills  of  lading.     Neither  the  shipper  nor 

Le  Cointe  and  Co.  agree  by  these  instrumients  to  pay 

the  freight.    These  are  receipts  for  the  goods,  with«aa 

undertaking  On  the  part  of  the  captain  that  he  will 

deliver  them  to  the  legal  holder  of  these  bills,  on  such 

holder's  paying  the  freight.     The  captain  has  a  lien  for 

the  frdght  against  whoever  shall  become  the  owner  of 

the  goods.     The  owner  could  not  compel  the  captain  to 

deliver  the  goods  from  his  actual  possession  without 

paying  the  freight.    The  act  for  regulating  the  West 

India  Docks  continues  the  lien  ibr  freight  whilst  goods 

delivered  from  a  ship,  and  liable  to  freight,  remain  in 

those  docks.     Whoever  obtains  the  delivery  of  goods 

under  such  a  bill  of  lading,  contracts,  by  implication,  to 

p0y  the  freight  due  on  them.     There  is  no  assignment 

of  contract,  no  shifting  of  liability.     The  receiver  of  the 

goods  is  an  original  contractor  to  pay  the  freight  of 

them.   With  respect  to  the  alleged  hardship  on  brokers^ 

they  know  the  terms  of  the  bill  under  which  tb^y  claim^ 

they  know  what  freight  is  due,  and  they  need  not  mi^e 

D  d  3  advances 
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KSMBLE. 


advances  beyond  the  value  of  the  goods  subject  ta 
freight ;  the  hardship  on  the  ship-own^r  would  bq  much 
greater  if,  after  having  brought  the  goods  to  En^lof^y 
he  should  not  be  entitled* to  recover  freight  Jfrop(i  jtjh^ 
parties  ^I'ho  possess  them  under  the  bill  pf  lading* 
Cock  V.  Taylor  is  expressly  Mn  point  for  tbe.JPlaiutiffi 
It  has  been  attempted  to  distinguish  that  case  from  the 
present  by  the  circumstance,  that  the  Pliriutiff  in  that 
case  had  made  no  application  to  the  oonsignee  before 
applying  to  the  Defendant,  and  that  the  Defendant,  was 
there  a  purchaser  of  the  bill  of  lading.  With  rospect  to 
the  application  to  the  consignees,  it  was  made  when  (he 
Plaintiff  supposed  them  to  be  the  holders  of  the  bills  of 
lading;  the  moment  the  Plaintiff  discovered  that  the 
bills  of  lading  had  been  transferred  to  the  Defendants, 
4)e  applied  also  to  them;  and, a  man  is  not  bound  by 
what  he  doe$  in  ignorance  of  the  actual  circumstances  of 
his  case.  As  to  the  circumstance  of  the  Defendant  in 
-Cofk  V.  Taylor  being  a  purchaser  of  the  bill  of  lading, 
the  effect  of  that  is  got  rid  of  by  Bell  v,  Kymer^  in  which 
the  Defendant  was  only  a  broker,  and  in  which  GibbsC.J^ 
said,  '^  the  holders  of  a  bill  of  lading  were  bound  to 
know  that  they  were  liable  for  the  freight,"  That  de- 
cision is  not  touched  by  any  subsequent  case,  for  Wilson 
v.  Kyma^  turned  on  a  different  point;  and  every  Judge 
in  that  case  confirmed  the  decision  in  Cock  v*  Taylor. 
In  Wibon  v.  Kymer  the  Defendants  did  not  obtain  the 
goods  under  the  bill  of  lading,  but  under  the  order  of 
the  consignees,  v  In  Moorsom  v.  Kymer  the  inference  of 
an  implied  contract  was  repelled  by  the  existence  of  a 
special  contract  imder  a  charter  party ;  and  Le  Blanc  3 • 
said,  /^  The  law  will  not  raise  an  implied  promise  w|fere 
there  is  an  express  agreement  between  the  parties,''  But . 
he  also  said,  ^'  Where  the  ship  is  a  general  ship,  and 
there  is  no  other  to  whom  the  party  can  resort,  ^e  Jaw 
will  imply  a  promise  to  prevent  a  feilnre  of  ju^ice.** 

There 
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There  would  be  ft  l&ilure  of  justice  if  such  a  promise 
were  "hot  implied  in  the  preisent  instance. 

With  respect  td  the  declaration,  the  contract  having 
beefn  ekeeuti^  the  Plaintiff  is  entided  to  recover  on  the 
generaf  count  for  freight,  which  was  the  form  of  the  de- 
daratidti  4n '  Cock  t.  Taylor. 

Park  Jl  The  arguments  which  have  been  urged  on 
the  part  of  the  Defendants  to-day,  were  pressed  in  many 
of  the  prior  cases,  but  in  vain ;  and  the  authority  of 
Cock  y.  Taylor  has  remained  unimpeachable. 

Wihbn  V.  Kymtr  and  Moorsom  v.  Kymer  are  plainly 
distinguishable  on  the  ground  stated  by  my  Lord  Chief 
Justice.  And  in  Bell  v.  Kymer,  which  was  decided  by 
QiUbsS^  a  mtln  most  eminent  for  his  knowledge  of 
commercial  law,  the  Defendants  were  brokers,  and  the 
decision  rti  Cock  v.  Taylor  was  confirmed. 


1826. 


BiTRRoVGH  J.    I  agree  as  tb  Ae  justice  of  this  case, 
and  that  we  are  now  bound  by  the  decision  in  Cock  v. 
Taylor,  although  if  I  had  been  a  Judge  of  the  Court  of 
KingV  Bench  when  that  case  was  argued,  I  am  doubtful 
whether  I  should  have  concurred  in  the  decision. 

VTiiik  respect  to  die  declaration,  I  think  that  a 
general  count  for  freight  is  not  sufficient  between  these 
parties.  It  might  b^ve  been  sufficient  between  the  ship- 
owner and  the  consignees  f^r  the  contract  was  exe» 
cuted,  but  when  the  ship-owner  parts  with  the  goods, 
he  relies  on  the  undertaking  of  the  party  to  whom  the 
goods  are  delivered;  and  as  against  him  the  declaration 
shbuTd  be  fi'amed  specially  on  the  undertaking,  and  not 
on  £he  common  liability  to  pay  freight,  which  seems  to 
attacb  only  on  the  shipper  or  consignee.  ' 

■ 

Oaselee  J.  It  is  not  material  now  to  decide  whether 
an  action  like  this  against  the  indorsees  of  ^  bill  of 

D  d  4  lading 
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1S2$.       ladingi  ought  onginally  to  have  been  sustained  on  a 

DouGMs      8®"^^^^  count  for  freight ;  such  a  count  has  been  stt»» 

^;,  tained  in  Cock  y.  Taylor^  and  that  decision  has  never 

^^^^^^     been  overruled.    I  concur,  therefare>  with  tbe  rest  of 

the  Court  that  there  must  be 

Judgment,  for  ^e  PJaintiSl 


Feh.  ^.  Buttery  i?.  Robinson. 

Devise  of  1}  EPX^EVIN.  The  Defendant  avowed  for  the  arrears 
ilands  to  A,  ^f  g^  |.gjj|.  charge  which  he  claimed  under  a  will  by 

maind^  to  B,  ^bich  one  Mathem  Bobinson  devised  the  premises  in 
in  fee,  subject  which,  &c.  to  his  wife  for  life,  remainder  to  his  sons  in 

\^Athe^-  ^^^  **  "^^^  subject  nevertheless  to  .and  charged  and 
ment  of  20/.  chargeable  with  the  payment  of  the  yearly  rent  or  sum 
a  year  to  C.^.  ^£  twenty  pounds,  thereby  then  and  there  devised  and 
to  ht  paid  by  given  by  the  said  Mathem  Bobitisan  to  the  said  Defend- 
A.  as  long  as    nQt  and  her  assigns  during  the  term  of  her  natural  lift^ 

live  and  after  ^  ^  P^'^  '^7  ^^^  ^^  ^^  testator's  said  wife  so  long  as 
her  decease  to  she  shoi^ld  live,  and  af^r  her  decease  to  be  paid  by  his 
Hid  ^''  ^^  ^^^  equally  between  them,  by  four  equal  quarterly 
charge  on  the  payments,  the  first  paj^ment  diereof  to  begin  and  b^ 
land,forwiuc2i  made  at  the  end  of  three  calendar  months  next  after  his 

distrain?*        ^^  ^^  testator's  decease.*' 

Pletu  -  That  the  said  Mat/iew  Sobinsou  did  not  give 
in  or  by  hjs  said  will  any  power  or  right  of  distress^  nor 
is  any  clause  or  power  of  distress  therein  contaii^ed  .to 
enable  the  said  Defendant  to  levy  any  arrears  of  the 
^aid  yearly  rent  or  sum  so  given,  and  bequeathed  to  her 
by  the  said  will  as  aforesaid  in  case  such  yearly  rent  or 
sum  should  at  any  time  be  in  arrear.  Demurrer  and 
Joinder. 

Spemkie 
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Spankie  Seijt.  ro6e  to  support  die  demurrer,  but  the 
Court  called  On 

Peake  Seijt  to  support  the  plea.  He  argued  that  lliis 
iMras  not  a  rent  seek,  in  which  case  it  might  have  beeli 
<distrained  for  under  4  G.  8*  6. 28.,  but  a  mere  personal 
charge  on  the  party  who  should  be  in  possession  of  the 
land,  to  pay  the  annuity  so  long  4»  he  should  possess 
the  land ;  and  though  equity  might  call  die  land  in  aid 
of  the  personal^  i£  the  possessor  proved  insufficient, 
yet  there  could  be  no  distress  under  the  wilL 

Best  C.J.  It  is  impossible  to  read  the  words  of  this 
will  without  holding  the  sum  bequeathed  a  direct  charjp 
on  the  land,  which  is  expressly  devised  **  subject  to  and 
4;harged  and   chargeable  with''  the  payment  of  the 

jearly  sum. 

Judgment  fix*  the  Avowant 


SM 
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BiirraRT 

HOBUmBT, 


AnQELL  %;•  AjfGELU 


Teb*  4* 


npHIS  was  a  writ  of  right  Kx  the  recovery  x£  certaim  In  a  writ  of 
lands  in  Yorkshire.    To  the  precept  for  summoBing  ^^^^  • 
four  knights  to  elect  the  grand  assize^  die  sheriff  ie>  Tetiinied»  that 
turned  that  he  had  caused  to  be  summoned  four  lawful  *«  ^^  «'"*• 
knights  of  his  county,  to  wit,  -fi.  P.,  Esq.;  A.B^  Esq. 5  u^foi knights, 
C.  Z).,  Esq. ;  and  E.  P.,  Esq. ;  girt  with  swords.  to  wit,  A.  B.t 

The  gentlemen  named  in  the  return  being  called,  j^**  ^^ 
appeared  in  this  Court  the  Sd  of  February^  duly  girt  Stq. ;  and 

with  their  swords,  when  p-  ^»  ^'  • 

Hdd,  on  de- 

fnuirer,  that  this  return  could  not  be  traverted» 

Vaugkan 
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Vmigkan  Seijt.,  on  the  part  of  the  tenant,  challenged 
them,  on  the  ground  that  they  were  not  true  knights, 
but  only  esquires,  and 


*" 


Tadtfy  Serjt  objected  that  they  wei^  n6t  desoribed  in 
the  return  with  the  title  of  Sir. 

This  latter  objection  the  Court  overruled,  holding, 
that  in  legal  proceedings  it  is  sufficient  to  describe  a 
man  as  knight,  without  adding  the  prefix  Sir. 

With  respect  to  the  challenge, .  the  Court  gav^  the 
tenant's  counsel  Ume  to  enter  it  on  the  record  in  the 
proper  form,  holding  on  the  authority  of  Rejp  v.  Ed-- 
monds  (d)  that  it  must  be  entered  on  record ;'  afid  ordered 
the  .gentlemen  returned  as  knights  to  appear  iti  Court 
at  eleven  this  day,  adding,  that  the  entry  when  made, 
should  be  considered  as  having  been  made  ifistanter. 

The  gentlemen  with  swords  having  accordingly  again 
«mde><  their,  appearance  this  day,  and  the  challenge 
having  been  duly  entered  on  record, 

r       > 

Bosanquei  and  S^aniie  Serjts.,  on  the  part  of  the  de- 
mandant, after  some  consultation  whether  they  sfiould 
take  issue  ^n  (he  allegation  in  the  challenge,  or  should 
demur  to  it^  elee^  to  demur,  cont^nAng,  on  the  autho* 
rity  of  Bro.  Abr.  263  h.pl.  Id.,  that  the  sheriiF's  return 
wasnottraversaUe  oii  this  gtound;  tiibserving  also;  that 
there  were  numerous  instances'  in  Whidi  a  sheriff  was 
enjoined  to  return^  tegides  milOeSy  as  for  a  knight  of  the 
shire ;  ond  in  which,  nevertheless^  th^  person  returned 
was  not  actually  a  knight:  it  was  sufficient  if  h^  pos^ 
sessed  as  much  land  as  amounted  to  a  knight!lB  fb^'  '  " 


I; 


i(i 


Vm^han  and  Taddy,  contra^  argued  that  if  the  sherf^^a 
'return  could  not  be  tfaversed  in  a  case  like  the  present; 


{a)  4B.&jL4yj. 


neither 


«. 
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neither  could  it,  thou^  he  shouldreturn  paupers  instead  l/MS. 
t>fknigh|s;  nor  even  upon  comoion  juries,  though  he 
should  return  one  who  had  lost  his  liberam  legem^  or 
a  person  of  kin  to  one  of  the  parties.  As  to  qualification  Awoctx. 
'by  posse^i^n  of  ^  knight's  fee,. it  could  not  exist  subse- 
quently to  the  abolition  of  ieudal  ^uures  by  the  statute 
of  Car^  8t 

Best  C.  J.  .  Notwithstanding  the  authority  of  Loi*d 
'Coke{a)^  .^Vthat  the  four  knights,  electors  of  the  grand 
assizQ,  are  nqt  to  be  challenged,"  I  am  of  opinion  that 
they  may  1^^  challenged  on  substantial  grounds,  and  that 
I^rd  .O'^s  reason  to  the  <:ontrary,  *'  for  that  in  law 
ihey  be  judges  to  that  purpose,  and  judges  or  justices 
cannot  be  challenged^"  must  be  deemed  iasuffieienl;for 
if  the  law  were  so,  a  sheriff  who,  by  virtue  of  his  QflSee^ 
selects  ji^rors,  must  be  deemed  a  judge,  and  the  arrby 
could  not;  be  challenged,  -however  improperly  a  sheriff 
might  act.  It  is  said  m  Squire  \.  Reed  {b\  thjit  chal- 
lenge must  be  made  upon  the  appearance  of  the  knights, 
and  before  they  are  swam.  This  shews  they  may  be 
challenged,  if  the  challenge  be  ten^emd  in  proper  time. 
<But  I  am  decidedly  of  opinion,,  that  upon  the  pcMOt  now 
under  consideration,  the  return  of  thei  shexiff  is  not  Ura« 
versable.  Upon  subjects  of  this  sort  we  cannot  expect 
the  same  authority  as  uppn  poii^ts  thfit. occur  more  fre- 
quently; Wfe  must  be,satbfie|4  with  such  lights  as.  the  dd 
books,. ^fiprd;  -^ad  the  dictum  in  Brookf  Abriigment 
must  b^  t^ken  to  be  oondnsifv^,.  not  being  opposed  by 
any  Qth^fi^a^  ,  Th^r^is  no  analogy  between  the  cases 
of  commc^  i^^^  ^^  ^^  9^^  •  ^  to  <x)mmon  jurymen, 
the  sheriff  only  returns  thot  they  are  good  men,  without 
«tat^lg  t^at^l^i^y.aneireebolders,  or  whether  they  pos- 
sess the  oth^  qualifiqitions  required  by  statute;  and 

(a)  Co.Litt.%^4a.  {h)  Moor,  67 » 

except 
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ezc^  in  the  present  case,  the  law  does  not  require  a 
return  of  the  description  of  the  jurors.  The  writ  which 
commands  a  sheriff  to  return  It  'miember  for  a  county  is 
in  the  same  terms  as  the  writ  in  this  case.  *  It  is  aeldom 
that  persons  of  the  order  of  knights  are  retmrned  for 
counties.  ^  There  is  not  one  knight  sitting  for  any  county 
in  this  parliament.  No  objection  was  ever  yet  made 
that  lawful  knights  were  not  returned^  and  I  am  per- 
suaded that  the  House  of  Commons  would  not  permit 
any  inquiry  to  be  made  on  this  subject,  but  would  hold 
the  return  of  the  sheriff  condusive.  It  has  been  said  at 
the  bar,  if  the  Court  will  not  allow  the  ^eriff's  return 
to  be  traversed,  'he  might  return  paupers^  or  persons 
related  to  one  of  the  Uitigant  parties^  under  the  descrip- 
tion  of  knights.  We  shonld  allow  it  to  be  pleaded  that 
the  persons  were  paupers  or  relatives  of  one  of  the  par« 
ties  in  the  cause,  because  such  plea  would  raise  ques- 
tions important  to  the  justice  of  the  cause.  Any  material 
&ct  may  be  traversed,  but  I  take  it  to  be  a  g^eral 
rule,  that  the  Court  will  not  allow  a  traverse  on  a  matter 
altogether  ilnimpolrtant.  Such  traverses  would  be  in- 
consistent with  the  good  sense  on  which  special  pleading 
is  founded.  When  all  pei'sons  who  hield  a  knight's  fee, 
and  who  would  not  be  a  disgrace  to  knighthood,  were 
forced  to  become  knights,  to  secure  the  return  of  men  of 
sufficient  knowledge  and  independence  it  was-  necessary 
to  require  the  qualificlatton  of  knighdiood  for  those  who 
formed,  as  wdl  as  for  tiiorse  who  chose  the  grand  assize. 
Aldiough  persons  that  possessed  a  knight's  Uc  were 
called  '*  chevalier  (a),"  there  are  many  authorities  to 
shew,  that  unless  they  were  knights,  th^  coold  not 
serve  on  the  trial  of  a  writ  of  right.  But  the  putting 
•  an  end  to  that  abuse  of  prerogative  so  degradipg  to 
royal^  of  compelling  men  to  be  knights,  and  the  abo* 

(a)  Sildaii  Titles  of  Hon*  707. 

lition 
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iition  of  the  tenure  by  knight's  service  {a),  have  so  altered  1 8S6. 
the  slate  of  societyi  that  it  would  now  be  difBppIt  to  find 
in  any  coanty  knights  sufficient  to  form  a  grand  assize. 
If  hiigbtS'  sufficient  could  be  found,  I  believe  no  one 
.  would  ^ireler  a>gtBBd  assiae  composed  of  tbem  to  one  of 
untitled  landed  gendemen.  I  think,  therefore,  we  may 
safely  act  on  the  authority  of  the  case  cited,  and  hold 
the  sheriff's  return  conclusive. 

The  rest  of  the  Court  having  delivered  opinions  to 
the  same  efiect,  the  demurrer  was  allowed*  The  gen- 
tlemen returned  as  knights  were  sworn,  and  retired  to 
elect  the  grand  assbe ;  they  retumed  in  about  half  an 
hour,  when  the  list  of  those  chosen  was  xead,  and  the 
cause'  adjourned. 

(a)  i6Cdr.t.  so«     nGsr«;i.  %4* 


Same  v.  Same. 


^AUGHAN  Sesjt.  nest-maved  for  a. trial  at  bar  in  THalatbar;— 
this  case,  on  an  affidavit  f4  the  teip^mt's  attorney*  ^^^  cmnun- 

itaDcei  insuf" 

whioli  stated,  that  the  propeiaty  .fdaimed  in  tb^  acticm  Saat  to  tup- 
consisted  of  three-fourths  of  a  certaia  piqce  or  parcel  of  poit  an  appU- 
land  -  sHoale  ia  the  parish  of  Kelsed,  in  the  county  of  ^'^^^^    '' 
York^  ne^  the  i^untpoint  of  the  river  Humbert  with  all 
rights,  meinbers,.end  appurtenances  beioogiog  thereunto. 
And  also  three  fourth  parts  of  ce^rtain  light-houses, 
erected  and  being  oo  the  said  land:    and  that  the 
revenues,  profits,  and  duties  arising  from  and  payable 
in  respect  of  such  h'ght-houses  were  of  very  great  aiw 
nual  valuer  three  fourth  parts  thereof  being  to  the 

amount 
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amount  of  upwai-ds  of  six  thousand  pounds  by  the  year: 
that  several  acts  of  parliament  had  been  passed  relating 
to  the  said  light-houses,  and  the  said  revenues,  profits, 
and  duties,  and  that  several  diifficult  questions  were  likely 
to  arise  upon  the  construction  of  the  said  acts  of  parlia* 
ment,  or  some  of  them.  That  the  said  three  fourths  of  the 
said  piece  or  pareel  of  land,  and  the  said  ti^ht-houses 
erected  thereupon,  wete  claimed  by  the  demandant  in 
this  case  as  allied  heir  of  John  Angell^  Esq.  late  of  Stock" 
'ooeUy  in  the  county  of  5ttrr^,  who  died  in  the  year  one 
thousand  seven  hundred  and  eighty- four»  and  that. the 
said  John  Angell,  the  alleged  ancestor  of  the  demand- 
ant, left  a  will,  bearing  date  the  twenty-fi^it  day  of 
September  one  thousand  seven  hundred  and*  aeveoty- 
four,  and  also  several  codicils ;  and  that  the  said  will  and 
codicils  were  drawn  and  ea^pressed  in  an  involved  and 
intricate  style  and  manner,  and  in  vary  ambiguous 
words,  referring  to  certain  pedigrees  of  the  testator's 
family  of  great  length,  obscurity,  and  antiquity,  and 
containing  numerous  bequests,  devises,  and  limitations, 
and  thereby  giving  rise  to  numerous  doubts  and  diffi- 
culties both  as  to  the  legal  import  of  many  of  the  clauses 
and  limitations  of  the  said  will,  and  also  as  to  the  per- 
sons therein  designated  and  intended  to  be  described* 
That  shortly  after  the  said  testator's  death,  the  opinions 
of  several  eminent  counsel  were  taken  as  to  the  effect 
and  construction  of  the  said  will,  which  persons  did  not 
agree,  but  all  stated  that  great  difficulties  existed;  wbidl^ 
difficulties  were  likely  to  arise  in  the  course  of*  the  trial 
of  the  action,  as  deponent  had  been  informed  and  be*- 
lieved.  That  the  said  testator  did  not  leave  any  near 
relations,  and  that  it  was  necessary  to  ga  through  long 
and  intricate  pedigrees,  involving  many  difficult  qtiefr- 
tions  of  law  and  fact,  as  deponent  had  been  informed 
and  believed,  in  order  to  ascertain  who  was  the  hei)r  at 
kw  of  the  sflud  testator.    That  the  greater  part  of  the 

witnesses 
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witnesses  for  the  tenant  resided  in  London^  and  in  other 
places  much  nearer  to  Westminster  than  to  York^  and 
deponent  verily  believed,  that  a  claim  of  so  complicated 
a  nature  must  ^ve  rise  to  much  difficulty  and  doubt^ 
and  woula  require  to  be  discussed  with  the  greatest 
learnings  botli  from  its  intrinsic  difficulties  and  the  inw 
portance  of  the  right  which  it  was  brought  forward  ta 
substantiate." 
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A  rule  nisi  having  been  granted^ 

V 

Bosanquet  Serjt,  who  showed  cause,  contended,  that 
thei^  was  nothing  in  this  affidavit  to  warrant  the  ap^- 
plication  for  a  trial  at  bar;  and  that  such  a  trial  might 
as  weH  be  demanded  in  every  special  jury  case^  as  upon 
such  grounds  as  were  now  adduced.  He  cited  Crofts  d. 
DaUy  v.  WeUs  {a\  Bex  v.  Caermarthen  (b).  Holmes  v. 
Brown  {cX  Lord  Rivers  v.  Pratl  ((/},  to  show  that  a  trial 
at  bar  was  never  granted  except  in  cases  of  unusual 
difficulty,  and  he  referred  to  Tidd^  718.  where  it  ap- 
peared that  a  trial  at  bar  had  been  refused  upoi:^  the 
very  title  now  in  dispute. 


Vaughan  and  Taddif  Serjts.,  in  support  of  the  rule, 
insisted'  that  the  great  value  of  property  in  dispute,  the 
length  and  probable  difficulty  of  the  case,  were  the 
usual  grounds  on  which  trials  at  bar  were  granted.  In 
Lord  Rivers  v.  Pratt,  there  had  been  one  trial  at  Nisi 
Prhts  before  the  application  for  a  trial  at  bar ;  but  the 
present  case,  in  addition  to  other  grounds  for  consider- 
ation, involved  rights  of  tlie  crown. 

Best  C.  J.  I  think  no  sufficient  ground  has  been 
laid  for  this  application.     When  we  consider  the  incon- 


(a)  And.%11. 

(b)  Sajer.f^. 


id)  iB.^B.  %6s. 
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1S26«       Tenienoe  and  difficulty  of  brioging  twoity-four  jtuors 
ficom  Yorkshire,  the  accidents  to  which  they  might  be 
liable,  and  the  possibility  of  the  cause  being  postponed 
for  want  of  a  sufficient  attendance,  an  absolute  necessity 
ought  to  be  made  out  before  we  yield  to  the  applicaticm. 
No  such  necessity  has  been  made  out  here.     Causes  of 
much  greater  importance  in  point  of  value  ha^e  often 
been  tried  at  Nisi  Prius;  and  with  respect  to  the  diffi- 
culties, they  should  have  been  presented  tp  us  speci« 
fically,  in  order  to  enable  us  to  determine  whether  a 
Judge  at  Nisi  Prius  could  be  equal  to  meet  them  or 
not    The  nature  of  the  doubts  on  the  acts  of  parliament 
has  not  been  stated,  nor  has  the  will  referred  to  been 
presented  for  our  consideration,  and  as  for  the  rights  of 
the  crown,  diey  will  not  be  affected  by  the  verdict  in 
^  this  cause. 
%  The  case  which  has  been  referred  to  in  TUddf  and ' 
which  appears  to  have  arisen  on  the  will  now  in  ques- 
tion, is  expressly  in  point    The  difficulties  upon  that 
occasion  must  have  been  the  same  as  upon  the  present^ 
and  unless  the  Court  was  then  wrong,  we  must  refuse 
the  present  application. 

Tie  rest  of  the  Court  concurred,  and  the  rule  was 

Discharged, 
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Smith  v.  Flower.  Fei.  6. 


TN  replevin  for  taking  cattle,  the  Plaintiff  by  his  pleas  The  Plaintiff 
prescribed  for  the  right  of  sole  feeding  and  de-  jw^bedfor 
pasturing  a  close  of  pasture  land  called  Prtors  Wood  pasture « from 
Close,  <^fram  the  feast  of  Si.  Thomas  until  the  18th  day  the  feut  of 
of  April  yearly,  and  every  year."  JiuST^th 

At  the  trial  before  Gaselee  3.  at  the  last  Somenet  dLAfrB^vBA 
assizes,  the  Plaintiff  produced  deeds,  (the  earliest  of  ^"^ J^^* 
which  was  of  the  date  of  1763,)  in  which  deeds  the  right  between 
right  was  described  as  commencing  on  St*  Thoma^s  dioM. periods: 
day,  and  ending  oft  the  ISth  o(  April  i  several  witnesses  motioil^^^ 
psoved  the  exercise  of  the  right  between  those  periods ;  idde  a  aoa- 

and  tliat  the  cattle  had  been  turned  in  on  St.  Tkoma^s  •«^**<»  "^ 

WM  aolme* 

i2qy,  and  taken  off  on  the  18th  of  April;  but  there  was  cesmy  «» 
conflicdng  testimony  as  to  the  day  of  turning  in.  allege  the 

Oaselee  J*,  being  of  opinion   that  the  right  proved  I^^diiin  bmk 
oooMnenced  from  Old  Si.  Thomases  day^  directed  a  non^  OldSt*.Tb^ 
smt,  with  leave  for  the  Plaintiff  to  move  to  set  it  aside^  marks' ahj* 
and  entes  a  verdict  for  himself  if  the  Court  should  be 
0f  opinion  that  the  Si.  Tkomais  day  mendoned  on  the 
record  could  be  intended  to  mean  Old  Si.  Thoma^s  day. 

Taddy.  Serjtb  having  obtained  a  rule  nisi  to*  tUat  efiect» 

^FfZd^  Serjt.  showed  cause.  The  St.  Thomas's,  day 
mentioned  on  the  veeord  must  mean  the  present 
statutable  Si.  Thamais  day^  and  not  that  day.  which  waa 
Si.  Thomases  day  before  the  alteration  of  the  style  by 
2i  6. 2.  c.  23.  5. 2.  But  the  prescription,  implying  an 
immemorial  right,  must  refer  to  the  Old' Si.  Thoma^s 
day.    The  day»  therefore^  mentioned  on  the  record  for 

Vol.  hi.  £  e  the 
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%99S»  the  commencement  of  the  pasturage  is  not  consistent 
with  the  immemorial  right  alleged  and  proved,  and  the 
nonsuit  must  be  sustained.  This  record,  in  case  of  a 
verdict,  would  be  evidence  of  a  right  commencing  od 
the  21st  oi  Decemhevj  but  not  on  Old  St  Thomases  day^ 
A  contract  for  a  sale  by  the  bushel,  means  by  the 
statutable  bushel ;  and  if  any  other  were  proved  to  have 
been  agreed  on,  such  evidence  would  be  a  variance 
irom  the  statement  of  the  contract.  Hoekin  v.  Cook,  (a) 
In  Doe  d.  Spicer  v.  Lee  {I)  it  was  holden,  that  a  lease 
from  Michaelmas  must  be  taken  to  mean  Nem  Michael^ 
mas  J  and  unless  the  prescription  which  has  been  alleged 
entitles  the  C!ourt  to  imply  that  St.  Thomais  day  must 
mean  Old  St  Thomais  day^  the  allegation  has  not  been 
supported.  Where  a  tenant  entered  at  "NKchadmas 
Old  Style)  a  notice  to  quit  at  Miciadmas  generally  lias 
been  holden  sufficient.  Doe  d.  Hind  v.  Finee{€);  but 
there  the  notice  has  reference  to  the  entry. 

TadJb/.  The  Plaintiff  does  not  allege  a  right  extend- 
ing over  a  greater  number  of  days  than  he  would  have 
alleged  if  this  case  had  arisen  before  the  statute  for 
altering  the  style;  and  though  that  statute  altered  the 
time  of  year  on  which  those  days  should  &11,  it  did  not 
alter  the  appellation  or  enumeration  of  the  days;  so 
that  if  it  was  correct  to  say  before  the  statute  that  the 
Plaintiff's  right  commenced  on  St  Thomases  day^  and 
ended  the  18tb  of  .^prilj  it  was  equally  correct  to  say 
so  after  the  statute;  and  though  the  party  entided  to 
the  right  might  be  bound  in  his  exercise  of  it  to  observe 
the  new  distribution  of  time,  he  was  authorized  to  de^ 
Boribe  it  by  the  old  denominations.  It  is  not  necessary 
upon  the  record  to  state  the  alteration  effected  by  statute, 

(a)  4  7".  JR.  3Z4.  (b)  zi  Sash  3ta.        (0  «  Camp^  %s6. 

and 


IN  THE  6th  &  7th  Years  of  GEO.  IV.  408 

and  which  the  public  tribunals  are  obliged  to  recognize       1326. 
^judicially. 

By  express  agreement,  the  new  or  the  old  division  of 
time  may  be  observed ;  but,  if  nothing  appears  to  the 
contrary,  the  old  denominations  must  be  taken  to  apply 
to  the  old  division,  though  the  exercise  of  rights  which 
accrued  under  that  division  may  be  continued  according 
to  the  new. 

Best  C.  J.  The  Plaintiff  claims  a  right  of  common 
of  sole  pasture  from  Si.  Thomais  day  to  the  18th  of 
April  s  and  that  claim  he  supports  by  a  prescription 
which  supposes  a  grant  of  ancient  date.  Undoubtedly 
in  a  deed  made  subsequently  to  the  alteration  of  the 
style,  &l.  Thoma^s  day  would  signify  the  day  appointed 
for  the  celebration  of  the  feast  of  SU  Thomas  by  the 
statute ;  but,  for  the  same  reason,  the  parties  who  speak 
of  the  Si.  Thoma^s  day  in  an  ancient  grant  must  mean 
the  day  on  which  the  feast  was  celebrated  at  the  time  of 
the  grant  If  they  must  mean  that,  in  speaking  of  the 
grant,  so  must  they  in  speaking  of  the  prescription ;  and 
the  difficulty  with  regard  to  the  18th  of  April  is  to  be 
solved  in  the  same  manner.  This  will  not  alter  the 
rights  of  the  parties,  because  they  are  expressly  provided 
for  by  the  5th  section  of  the  statute.  The  right,  there- 
fore, has  been  well  described  on  the  record,  and  the 
rule  must  be  made  absolute. 

Park  J.  expressed  a  similar  opinion. 

BuRROUGH  J.  The  prescription  is  alleged  from 
time  whereof  the  memory  of  man  is  not  to  the  con- 
trary :  he  who  pleads  such  a  prescription  could  only 
mean  to  speak  of  the  old  division  of  time ;  and  though 
he  pleads  after  the  alteration  of  the  style,  he  must  in 
speaking  of  such  a  prescription  mean  the  same  dis- 
tribution of  time  as  existed  before.    Every  allegation 

Ee  2  of 
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1S26.        of  this  sort  must  be  taken  according  to  its  legal  efFect^i 
'  ^      '     and  the  legal  effect  of  an  ancient  prescription  impliea 
the  ancient  divisipn  of  time. 

Gaselee  J.  considered  the  case  as  attended  with 
some  doubt  and  difficulty,  but  thought  the  safer  course 
would  be  to  hold  the  pleading  sufficient. 

Rule  absolute.. 


FiX>WSB. 


i%5. 7.  Wyndowe  V.  The  Bishop  of  Carlisle  and 

Fletcher. 

Costs  Botal-     (lUARE  itnpeditj  in  which  the  Defendant  Ftetcher 
^0^*^  *"*  obtained  judgment  as  in  case  of  a  nonsuit,  last  terra. 

quarc  fff^    .       rj^^  prothonotary  haying  refused  to  tax  the  costs,  oa 

the  ground  that  none  were  allowed  in  quare  impedit^ 

Cross  Seijt  moved  for  a  rule  to  shew  cause  why  be 
should  not  be  directed  to  tax  the  Defendant's  costs. 

He  urged,  that  by  14  G.  2.  c.  17.  costs  are  given  to 
defendants  upon  judgment  as  in  case  of  nonsuit^  in 
all  cases  where  they  would  upon  nonsuit  be  entitled  to 
the  same;  that  by  4fjac.l»  c.S.  defendants  are  en- 
titled to  costs  on  a  nonsuit,  in  all  cases  where  the  plain-» 
tiff  or  demandant  might  have  costs  in  case  judgment 
should  be  given  for  him;  and  he  contended,  that  a 
plamtiff  was  entitled  to  costs  in  quare  impedii.  In  Pil' 
fild's  case  (a),  indeed,  it  was  holden,  that  where  damages 
were  newly  given  by  a  statute  subsequent  to  the  statute 
of  Gloucester^  the  pl^ntiff  should  only  recover  the  da- 
mages given  and  no  costs;  vjid'in quare impedUiBsnBfpk 
were  for  the  first  time  given  by  the  statute  of  West^ 

{a)  10  Rep,  ii6» 
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^nstl^.     But  Lord  Coke  himself  contradicts  the  rule       1S26. 
laid  down  in  Pil/bttrs  case.    In  2  /««/•  289.*  he  says,     ^    - 
^  That  the  statute  of  GUmceder  extends  to  give  costs  ^ 

w))ere  damages  are  given  to  any  demandant  or  plaintiff  TheBuliop  of 
in  any  action  by  any  statute  made  afterwards.''  The 
rule  in  PilfoUPs  case  has  also  been  narrowed  by  several 
modem  decisions,  from  which  it  may  be  collected,  that 
the  plaintiff  is  entitled  to  costs  in  all  cases  where 
single  damages  are  given  by  statute  to  the  party 
grieved,  though,  the  statute  may  be  subsequent  to  that 
of  Gloucester^  and  though  costs  are  not  particularly 
mentioned  in  it. 

In  JVUham  v.  Hill  {a)  WiUes  C.J.  seemed  strongly 
mclined  to  overrule  Pil/okCs  case ;  and  in  Greetham  v« 
The  Hundred  of  Theale  (ft),  Oesswell  v.  Hoghion  (c), 
Tyte  V.  Glode  {d%  and  Jackson  v.  The  Inhabitants  of 
Calesmorih  (e\  the  Court  decided,  that  the  statute  of 
Gloucester  extends  to  give  costs  to  tbe  party  injured, 
where  no  damages  were  recoverable,  either  before  or  bj 
that  statute,  but  have  been  created  by  a  subsequent  one, 
and  which  subsequent  one  gives  damages  without  men- 
tioning costs. 

Thrcie  v.  The  Bishop  of  London  {f)  is,  indeed,  opposed 
to  these  decisions;  but  Jackson  v.  The  Inhabitants  of 
Calesworth  was  not  brought  to  the  notice  of  the  Court  cf 
Common  Pleas  in  the  argument  on  that  case ;  nor  was 
the  passage  in  2  Inst.  289.  distinctly  adverted  to.  The 
statute  of  Gloucester  is  a  remedial  act,  and  ought  to  have 
a  favourable  interpretation. 


Best  C.  J.  This  question  has  been  decided,  on  much 
consideration,  in  Y^rale  v.  Bishop  of  London^  and  in 
Pilfold^s  case ;  and  whatever  may  be  our  opinion  on  the 


(a)  %fFilugu 

{h)  3  Burr,  I7»3. 
Ic)  6  T.  R.  35S. 


£e  S 


(d)  7  r.  R.  467. 

(r)  I  r.  11.71. 
{/)  lH.Bl.s30. 
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]826»       merits  of  the  case,  we  are  bound  by  those  decisioiui. 

L^^yL^^    The  decisions  turn  on  the  general  principle,  that  no  da- 

V,  mages  are  given  on  the  recovery  of  a  spiritual  right; 

The  Bbhop  cf  and  where  no  dama£;es  are  given  there  is  no  claim  for 

costs.  In  the  cases  to  which  we  have  been  referred 
damages  were  allowable;  but  in  quare  impedit^  the 
Plaintiff  can  only  recover  a  penalty, — two  years  amount 
of  the  value  of  the  living* 

Whether  or  not  the  statute  of  Gloucester  gives  costs 
in  cases  in  which  damages  are  given  by  a  subsequent 
statute  we  need  not  decide,  for  no  subsequent  statute 
gives  damages  in  quare  impedit. 

The  rest  of  the  Court  held  themselves  bound  by  the 
former  decisions,  and  the  rule  was 

Refused. 


Feb*  zo. 


Snow  and  Others  v.  Peacock  and  Others* 


The  Defend.    'JTroVER  for  a  500/.  Bank  of  England  note.    The 

in  a'small  ^^^^  ^^  ^^^  ^^^  ^  made  out  on  the  trial  before 

town,  gave       Best  C.  J.,  London  sittings  after  Michaelmas  term  last^ 

notes  of  their,  ^ere  as  follows : 

own  to  a 

stranger,  of      .    In  September  1824?  the  Plaintiffs^  bankers  in  London f 

received  from  one  of  their  customers  a  dividend  warrant 

for  the  receipt  of  1379/.,  the  amount  of  which  they  were 

to  place  to  his  credit.     The  next  day  they  delivered  it 

to  a  confidential  porter  of  the  house,  who  received  at 

the  Bank  of  England  in  exchange  for  it  various  notes, 

and  among  them  the  note  in  question.     Of  this  note 

the  500/.  note  ^^  ^^  robbed  on  his  return  home.     Complaint  was 

had  been 

stolen,  and  who  had  duly  advertised  their  loss*  might  recover  the  note  of  the 

Defendants. 


whom  they 
asked  no  ques^ 
tionsy  in  ex- 
change for  a 
S06L  Bank  of 
England  note  i 

Held,  that 
the  PlaintilTs, 
from  whom 


imme^ 
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ilnmedialely  made  at  BauhStreeii  handbills  and  placards  18fi6» 
published ;  application  was  made  to  the  Bank  to  stop 
pajrmeht  if  the  note  should  be  offered  there ;  and  its 
number,  date,  and  amount,  were  advertised  in  the 
Hue  and  Cry^  a  paper  circulated  by  the  Secretary  of 
State  fi>r  the  Home  Department  to  announce  the  per- 
petration of  offences. 

On  the  2ith  April  1835  the  note  was  presented  at 
the  Bank  oiEnglandf  and  stopped.  It  was  then  traced 
to  the  Defendants,  who  kept  a  bank  at  Bourne^  a  very 
small  town  in  Uncobuhire^  being  a  branch  of  another, 
bank  at  SleqfbrtU 

The  note  had  been  presented  at  the  bank  at  Bourne^ 
on  the  ISth  Aprils  by  a  respectable  looking  man,  who. 
two  hours  before  had  arrived  in  the  London  mail.  The 
Defendant's  clerk,  without  asking  any  questions  of  this 
person*  of  whom  he  knew  nothing,  or  learning  any 
thing  more  about  him  than  that  he  said  bis  name  was 
Bdaoards^  after  refusing  to  give  him  Bank  of  England 
notes,  gave  him  500^  worth  of  the  Defendant's  notes, 
in  exchange  for  the  note  in  question,  which  was  that 
day  forwarded  to  the  Defendant's  correspondent  in  Lon^ 
don^  and  placed  to  their  credit.  The  clerk  said  it  was 
the  usual  course  of  the  Defendant's  business  to  exchange 
notes  in  that  way;  but  in  the  course  of  deven  years, 
during  which  he  had  been  the  Defendant's  clerk,  he  had 
never  before  changed  a  500/.,  a  300/.,  or  a  200/.  note. 
He  had  never  seen  the  Hue  and  Cry  $  had  no  suspicion 
that  the  note  had  been  stolen ;  and  stated  that  there 
were  at  that  time  many  fiiirs  in  the  neighbourhood,  at 
which  it  would  be  more  convenient  to  negotiate  the 
Defendant's  notes  than  a  5002.  Bank  of  England  note. 

Evidence  was  received  of  the  caution  observed  by 
tlie  Bank  of  Etigland^  and  London  bankers,  in  the  ex<^ 
change  of  large  notes;  and  the  Chief  Justice  left  it  to 

£  e  4  the 
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18^.  the  jury  to  determine^  as  well  whether  the  Piamtiff  had 
acted  with  due  diligence  in  circulating  intelligenoe  of 
die  robbery,  as  whether  the  Defendants  had  eaoerciaed 
sufficient  caution,  and  had  observed  the  usual  coarse 
of  business,  in  exchanging  the  note. 

The  jury  found  a  verdict  for  the  Plaintiffs ;  but  added, 
that  not  the  slightest  suspicion  attached  to  the  motives 
of  the  Defendants. 

Wilde  Seijt  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  Chief  Justice  ou^t  to  have 
left  the  case  to  tfie  jury  as  a  question  purely  of  bonafdes 
or  mala  Jides^  in  which  the  exercise  of  caution  formed 
onfly  one  of  sevend  ingredients, 

Vaughan  and  Bosanquet  Seijts.  now  shewed  cause. 
Where  a  loss  must  fall  on  one  of  two  innocent  persons^ 
It  has  always  been  holden  that  it  shall  fidl  on  him  who 
has  omitted  to  proceed  witli  the  ordinary  caudcm  which 
is  required  and  exercised  in  the  course  ofhisbusinesa. 
This  is  tha  prmciple  to  be  deduced  from  all  the  cases, 
Miller  v.  Race  (a).  Grant  v.  Vatican  (J),  Peacock  v. 
Rhodes  {c)y  Dcwny.  Hailing  {d\  [which  have  in  eifect 
overruled  Lawsonv.  Weston  (e),]  and  is  expressly  pointed 
out  and  relied  on  hj  Bayley  3.  in  Gill  v.  OinH'{f\ 
where  he  reviews  all  the  former  decisions.  The  De* 
iendant's  derk  did  not  proceed  with  the  caution  ^irfiich 
the  course  of  his  business  required,  or  which  a  man  of 
ordinary  prudence  would  have  exhibited,  when  in  a  small 
town  he  gave  his  own  notes  in  exchange  for  a  500f.  bank 
tS  England  note  without  making  any  inquiry,  although 
he  had  never  exchanged  so  lai^e  a  note  before;  the  j|ury» 

(a)  I  Burr.  As%.  (d)  4  <d*  &f  C.  330. 

{b)  3  Burr,  151/i.  {e)  ^Esp.sC. 

ic)  Doug.  6zi.  if)  3B.(ff€.  466. 

therefore. 
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therefore,  was  properly  directed.  The  case  of  Solomons  1826. 
V.  The  Bank  of  England  (a)  is  in  pomt,  and  shews, 
that  where  due  caution  has  not  been  observed,  it  is 
hnmaterial  whether  the  party  receives  a  bUl  of  exchange 
or  a  bank  note  payable  on  demand.  In  Solomons  v. 
7^  Bank  of  Englandj  the  Court  dedded  that  the  loss 
should  fall  upon  the  Plaintiff's  principals,  be<&use  they 
had  taken  of  a  stranger,  without  inquiiy,  «  5002.  bank 
note  in  a  foreign  country,  where  notes  of  such  an 
amount  were  sddom  seen.  In  Down  v.  Hailing  tlie 
same  {Hrinciple  was  applied  to  a  banker^s  check,  and  it 
would  apply  equally  to  current  coin,  if  the  current  coia 
could  be  identified. 

JfUde  and  Spankie  Serjts.  in  support  of  the  rule. 
Where  a  loss  must&ll  «pon  one  of  two  innocent  persons, 
jpatior  est  conditio  possidentis^  provided  he  has  acted  with 
good  iiiith.  Want  of  caution  is' only  one  of  many  cii^ 
cuniistitnces  from  which,  taken  together,  an  intention  to 
act  dishonestly  may  be  inferred ;  and  even  admitting  that 
there  might  have  been  n  want  of  caution  on  the  part  of 
•the  Defendants,  the  jury  have  ibund  that  it  was  not  ac- 
companied with  bad  faith,  and  the  Defendants  having 
given  value  for  4lie  note,  the  chief,  if  not  the  only  question 
that  ought  to  have  been  left  to  the  jury  was,  whether  they 
had  acted  with  bonajldes  in  doing  so.  But  the  Defend- 
ants acted  with  sufficient  cantion;  for  it  would  cripple  the 
<drculation  of  the  country  if  the  same  ^caution  were  re* 
quired  in  the  transfer  of  bank  notes  as  is  required  in  the 
transfer  of  bills  of  exchanges  conduct  which  may  be 
deemed  caudous  in  the  transfer  of  a  bank  note  m^ht 
be  esteemed  grossly  negligent  in  the  transfer  of  a  bill  of 
•exchange ;  and^m  to  the  course  of  business,  there  is  no 
peculiar  course  which  can  be  predicated  of  the  transfer 
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18C6«       of  bank  notes  or  money.   Tfaey  stand  on  the  same  footing 

\^^  '     Wooke!/ Y.  Pde.  {a)    In  King  v.  Mas(m{b)^  Lord  EUen^ 

^  ,       borough  held,  that  a  pablic-house  keeper  might  wkhout 

V^^oocK*     suspicion  or  risk  take  a  50/.  bank  note^  and  give  change 

in  payment  for  a  glass  of  brandy. 

In  Lawson  v.  Weston^  Lord  Kenyon  held  it  sufBcient 
for  a  person  who  had  discounted  a  bill  of  exchange  to 
shew  that  he  had  paid  value  for  it :  to  require  more  would 
paralyse^  he  said,  the  paper  circulation,  and  with  it  the 
Gommeroe  of  the  country.  The  principle  of  that  de- 
cision applies  with  double  force  to  bank  notes,  which 
are  equivalent  to  cash,  and  must  apply  to  such  noteSf 
even  though  it  be  doubted  as  to  bills  of  exchange.  In 
Peacock  v.  BhodeSy  too,  Lord  Mansfield  says,  **  The 
question  <^  mala  Jldes  was  for  the  consideration  of  the 
jury ;"  and  perhaps  the  opinions  of  dead,  and,  as  it  were^ 
canonised  judges  may,  upon  some  points,  be  received 
with  more  respect  than  the  decbions  of  their  successors. 
To  consider  the  question  as  any  other  than  one  of  mala 
fides  will  introduce  great  uncertainty. 

Best  C.  J.  One  who  has  lost  a  note  payable  to  the 
bearer  of  it  ought  immediately  ttf  give  notice  of  his  loss 
to  the  public  in  such  a  manner  as  is  most  likely  to  pre- 
vent innocent  persons  from  taking  it.  If  after  such 
notice  be  given,  a  person  takes  that  note  from  a  stranger 
without  making  such  inquiries  as  prudence  would  sug^ 
gest  to  any  one  acquainted  with  the  business  of  the 
world  should  be  made^  the  owner  of  the  note  may  re- 
cover the  value  of  it  from  him.  Although  the  loss  of 
Jthe  note  has  not  been  duly  advertised,  yet  if  it  has  been 
received  under  circumstances  tliat  induce  a  belief  that 
the  receiver  knew  that  the  holder  had  become  possessed 
of  it  dishonestly,  the  true  owner  is  entitled  to  recover 

{a)  ^B.tiA.u  {b)  %  Campus- 

its 
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its  value  firom  the  receiver.  The  negligenoe  of  the  owner  I8S6. 
is  no  excuse  for  the  dishonesty  of  the  receiver*  But  the 
negligence  of  the  one  may  be  an  excuse  for  the  negli« 
gence  of  the  other,  and  might  authorise  him  to  defend 
himself  on  the  maxim  that  has  been  referred  to  at 
the  bar,  potior  eU  conditio  possidentis.  The  recover 
might  say,  **  If  you  had  given  notice  of  your  loss,  my 
attention  would  have  been  awakened,  and  I  should  not 
have  given  money  for  this  note."  I  thought  there  was 
not  the  slightest  ground  for  suspecting  in  this  case  any 
dishonest  motive  in  the  derk  of  the  Defendants,  and 
the  Defendants  themselves  knew  nothing  of  the  trans*- 
action.  An  excessive  anxiety  to  get  his  employers' 
notes  into  circulation  prevented  him  from  using  due 
caution  in  inquiring  respecting  a  perfect  stranger  for 
whom  he  discounted  a  much  larger  bill  dum  in  the 
course  of  eleven  years'  service  he  bad  ever  before  re* 
eeived  from  any  one.  I  left  It  to  the  jury  to  say,  whether 
they  diought  the  Plaintift  had  done  aril  that  it  was 
proper  for  them  to  do  to  make  the  loss  of  the  IhU  known 
to  the  world,  and  if  they  had,  whether  the  Defoidants' 
derk  had  used  due  caution  at  the  time  he  took  this 
bill.  A  new  trial  has  been  moved  for,  on  the  ground 
that  the  only  question  that  should  have  been  left  to  the 
jury  was^  whether  the  Defendants  took  the  bill  bond 
JidCf  and  that  want  of  caution  on  their  povt  was  only  to 
be  received  as  evidence  of  mala  fides.  It  has  been 
argued,  that  if  we  raise  any  other  question  in  cases  of 
this  sort  we  shall  occasion  great  uncertainty.  Whether 
this  uncertainty  is  from  our  decision  dashing  with  those 
of  our  predecessors,  or  that  by  extending  the  inquiry  to 
other  matters  beside  the  integrity  of  the  parties,  we  shall 
embrace  topics  on  which  no  satisfactory  judgment  can 
be  formed,  has  not  been  explained  to  us.  Take  the 
argument  either  way,   there  is  no  foundation  for  it: 

judges 
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1 8M.      judges  have  not  been  in  the  habit  of  getting  at  what  they 
^T^^J^     conoeivied  to  be  justice  in  a  particular  case  by  deciding 
V.  contrary  to  former  decisions*     They  know  this  would 

introduce  the  uncisrtainly  which  those  who  are  ignorant 
of  the  law  suppose  to  exist:  men  who  have  knowledge 
sufficient  to  perceive  how  difficult  it  is  to  apply  the  prin- 
ciples established  by  old  cases  to^all  the  complicated  and 
continually  varying  transactions  of  the  world,  must  be 
surprised  that  there  is  not  much  more  uncertainty. 
The  direction  that  I  gave  to  the  jury  is  supported  by 
the  concurrent  authority  of  all  the  decbions  in  Bank* 
The  inquiry,  whether  proper  diligence  has  been  used 
will  not  be  too  extensive  or  too  difficult  for  a  jury  of 
merchants  or  a  special  jury  in  the  country.  Negotiable 
bills  and  notes,  although  originally  created  for  com- 
merdal  purposes,  are  now  become  the  common  cir- 
culating medium  in  all  dealings.  Every  man's  daily 
experience  will  teach  him  what  degree  of  caution  should 
be  used,  and  what  inquiries  should  be  made  before  a  bill 
•or  note  to  a  iarge  amount  be  taken.  It  has  been  said 
that  bank  biOs  are  mcmej.  They  have  never  been  so 
considered  either  by  lawyers  or  political  econombts ; 
on  the  contrary,  they  are  said  to  be  things  exchangeable 
for  money.  As  &r  as  respects  this  cause  there  is  no  dif- 
ference betweoi  a  bank  bill  and  a  bill  of  exchange 
payable  to  a  particular  person,  and  by  him  indorsed  in 
blank :  both  are  payable  to  bearer.  Bank  notes  form  a 
principal  part  of  our  drculating  medium,  and  it  would 
be  injurious  to  commerce  to  do  any  thing  that  should 
have  the  efiect  of  checking  their  &ee  circulation.  When 
this  case  was  presented  to  me  on  the  sudden  atNisiPrius, 
I  felt  alarmed  at  the  difficulty  of  laying  down  a  safe 
rule  on  a  subject  of  so  much  importance.  I  thought, 
however,  and  told  the  jury  in  my  summing  up^  that  it 
could  not  impede  the  circulation  of  bank  notes  to  re- 
quire every  man  that  dealt  with  them  to  use  that  proper 

degree 
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degree  of  caution  and  circumspection  which  his  own  1896* 
interest  would  require  him  to  use  in  all  the  occurrences 
of  lifey  whilst: the  neglect  of  such  caution  could  not  &jI 
to  encourage  the  robbery  of  coaches,  and  the  stealing  of 
notes  by  clerks  and  servants.  I  have,  since  the  trial, 
often  considered  this  case^  and  am  satisfied  that  the 
rule  laid  down  by  me  tends  rather  to  promote  than  check 
the  circulation  of  negotiaUe  notes.  Money  can  seldom 
be  identified.  The  identity  of  notes  can  easily  be  proved*. 
Thieves  were  on  that  account  for  a  long  time  afi'aid  to 
touch  them ;  and  because  persons  usually  carried  notes 
with  them  on  their  joumies,  highway  robberies  were 
seldom  committed.  The  contrivances  lately  put  in  prao* 
tice  for  getting  rid  of  stolen  notes,  and  the  careless 
manner  in  which  they  have  been  taken,  have  encouraged 
the  stealing  of  them.  My  rule  will  check  this  care- 
lessness, and  defeat  the  contrivances  of  the  agents  of 
thieves.  Surely  that  which  renders  the  possession  of 
the  owners  more  secure  cannot  operate  as  a  check  on  the 
circulation  of  bank  notes.  The  notes  will  still  be  taken^ 
not  on  the  credit  for  solvency  of  the  person  fix>m  whom 
they  are  received,  but  of  the  parties  to  tiiem*  No  other 
caution  is  required  than  that  which  is  necessaiy  to  a^ 
certain  that  a  man  who  tenders  ar  bank  note  of  large 
value  to  a  person  to  whom  he  is  an  utter  stranger  is  not 
likely  to  be  a  thief  or  tiie  agent  of  thieves.  Should  the 
receiver  be  deceived  after  he  has  made  reasonable  in- 
quiry, he  will  be  protected  by  the  n^otiability  of  the 
instrument  he  has  taken.  To  require  this  degree  of 
caution  will  increase  the  value  of  bank  notes  by  rendering 
their  possession  more  secure  to  the  owners,  and  thereby 
giving  them  an  advantage  over  gold  and  silver  in  do- 
mestic dealings. 

The  right  to  retain  stolen  bank  notes  against  the 
owner  is  a  right  founded  on  the  policy  of  increasing  their 
circulation  rather  than  justice.    This  policy  cannot  be 

carried 
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carried  further  than  to  protect  such  takers  of  notes  as 
in  taking  them  have  used  due  diligence. 

Negotiable  instruments,  although  now  generally  used, 
were  originally  the  creatures  of  commerce*  By  the 
principles  of  commercial  law  they  must  be  governed, 
and  that  law  requires,  in  all  transactions,  good  faith  and 
due  diligence. 

I  will  now  consider  the  cases  that  are  to  be  found  in 
our  books  on  this  subject.  In  Grant  v.  Vaughan  Mr. 
Justice  Wilmot  says,  **  If  there  was  negligence  on  one  side 
and  none  on  the  other,  that  would  turn  the  scale.''  Now 
here  there  is  no  negligeince  on  the  part  of  the  Plain ti£&, 
but  there  was  great  negligence  on  the  part  of  the  clerk  of 
the  Defendants.  The  permitting  such  negligence  would 
b^  as  Lord  C.  J.  Abbott  said,  like  putting  up  a  board, 
^  Notes  taken,  and  no  questions  asked  if  you  will  take 
our  notes  in  return."  In  MiUer  v.  Bace,  Lord  Mansfieldy 
referring  to  a  case  decided  by  Lord  HoU^  said,  that 
where  the  instrument  was  a  small  note,  and  taken  in  the 
usual  course  of  business,  the  Plaintiff  was  entitled  to  re- 
cover ;  but  if  it  had  been  a  1000/.,  if  it  had  not  been  in 
the  usual  course  of  tirade,  he  would  have  had  no  right  to 
sue.  In  Peacock  y.  Ilhodes,  Grant  v.  Vaughan,  and 
Solomons  v.  The  Bank  of  EngJandt  the  inquiries  were, 
whether  the  bills  were  taken  in  the  usual  course  of 
trade,  or  whether  that  degree  of  caution  which  the  usual 
course  of  trade  prescribes  had  been  used.  I  admit  that 
in  many,  if  not  in  all  of  those  cases,  it  was  also  put  to 
the  jury  whether  the  transaction  was  bondjide,  but  the 
circumstances  of  the  case  called  for  such  an  inquiry.  It 
seems  to  be  admitted  that  the  doctrine  laid  down  in  GUI 
V.  Cvbitit  goes  the  whole  length  of  establishing  my  di- 
rections to  the  jury,  although  Lord  Chief  Justice  Abbott 
did  not  put  the  question  to  the  jury  in  diat  case,  pre- 
cisdy  in  the  way  in  which  I  put  it;  but  the  dif- 
ference arose  from  the  difference  in  the  circumstances 

of 
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of  the  two  cases.      His  Lordship's  judgment  in  the        1S26. 
King's  Beneh   comidetely  supports  the  princi{de  on 
which  I  proceeded  in  the  present  case* 

£^)eaking  of  the  case  of  Leemsan  ▼•  We^on^  he  says,  he 
thinks  that  that  case  has  led  to  mischief  and  has  &cili- 
tated  firaud :  he  further  says,  ^*  It  appears  to  me  to  be 
for  the  interest  of  commerce  that  no  person  should  take 
a  security  of  this  kind  from  another  without  using  tea* 
sonable  caution  s^^  —  that  was  the  question  I  left  to  the 
jury. — '^  If  be  took  the  security  from  a  person  whom  he 
knew,  and  whrnn  he  could  find  out,  no  complaint  could 
be  made  of  him;  but  if  it  is  to  be  laid  down  as  the  law  of 
the  land,  that  a  person  may  take  a  security  of  this  kind 
from  a  person  of  whom  he  knows  nothing,  and  of  whom 
he  makes  no  inquiry,  k  appears  to  me  that  such  a  deci-* 
sion  would  be  more  injurious  to  commerce  than  con- 
venient for  it." 

He  further  says,  *'  It  seems  to  me  it  is  a  great 
encouragement  to  fraud,  and  it  is  the  duty  of  the 
Court  to  lay  down  such  rules  as  tend  to  preyent  fraud 
and  robbery,  and  not  give  encouragement  to  it.''  I  en«> 
tirely  subscribe  to  this,  and  I  think  it  is  our  duty  to  put 
it  as  a  question  of  caution.  >If  we  do  that,  we  shall 
establish  a  principle  in  the  law  which  cannot  &il  to  have 
the  effect  of  giving  protection  to  this  species  of  property* 

Mr.  Justice  Holroyd  said,  "  If  he  takes  It  with  a  view 
to  profit  arising  from  interest  or  commission,  under  cir- 
cumstances afibrding  reasonable  ground  of  suspicion^ 
without  inquiring  whether  the  party  of  whom  he  took  it 
^an^e  by  it  honestly,  or  if  he  takes  it  merely  because  it 
is  drawn  upon  a  good  acceptor,  he  takes  it  at  a  risk*" 
In  die  case  otJDcwn  v.  HaUing  the  question  was  left  to 
the  jury  exactly  as  I  left  it,  and  the  Court  never  doubted 
the  prc^riety  of  the  Chief  Justice's  direction. 

Pab3C 
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1896.  Park  J.    We  should  be  overturnii^.  all  die  dec^^ 

lions  of  the  Couits,  —  MiUer  v.  Bace,  Grant  ▼•  Fm^hanj 
Peacock  v.  Skodes^  QUI  ¥•  CubtU^  and  Dcnm  Va  Hatting^ 
—  if  we  were  to  make  this  rale  absolute^  The  decisicm 
whieh  the  Coart  comes  to  on  this  eccasioa  is  perfectly 
consistent  with  e¥ery  one  of  those  cases.  MiZfar  ¥•  Race 
wasa  case  that  could  excite  no  suspicion :  an  imi-keeper^ 
in  the  ordinaiy  course  of  his  business,  having  a  guest 
who  stayed  for  a  considerable  timC}  was  presetted  with 
a  bill  or  note  for  21/.  lOs.;  bat  there  is  soQiething  whidi 
shows  what  Lord  MansfidePs  opinion  would  have  been  in 
a  case  like  this:  hesays,  ^  If  ithadbeeaanotefor  lOOOL 
H  might  have  been  suspicious,  but  this  was  a  smaU  note 
for  91/L  lOs*  only,  md  money  was  given  in  exchange  for 
it"  And  in  Grant  v.  Vaughan  Mr.  Justice.  Wilmot  says, 
<^  He  made  enquiry  about  it,  and  thai  gave  change.^ 
Though  the  inquiry  might  not  be  very  important,  yet 
that  circumstance  weighed  with  him  in  the  dedsion  he 
came  to.  In  Peacock  v.  BkodeSf  the  main  question  was, 
whether  the  case  was  properly  left  to  the  jury,  and  the 
words  bonajldes  are  not  used  in  the  course  of  that  aigo* 
ment  of  Lord  Mansfield :  the  question  of  nudajldes^  he 
says,  ^  was  for  the  consideration  of  the  jury :  the  circum- 
stance that  the  buyer,  and  also  the  drawers,  wera 
strangers  to  the  plaintiff,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  sus> 
pidon,  very  fit  for  their  consideration ;  but  they  have 
considered  them,  and  found  that  it  was  received  in  the 
course  of  trade,  and  therefore  the  case  is  dear."  And 
in  Peacock  v.  Rhodes  it  will  be  recollected,  that  though 
the  plaintiff  was  not  acquainted  with  the  defendants, 
yet  it  was  proved  that  before  that  time  he  had  frequently 
recdved  bills  drawn  by  them  in  tiie  course  of  their 
trade,  and  those  bills  had  been  duly  paid.  Here  was 
the  usual  course  of  dealing.  The  case  of  Salomons  v.  TTie 
Bank  qf  England  it  is  impossible  to  distinguish  from 

the 


iw  THS  6th  &  7th  Yeabs  op  GEO.  IV. 


417 


the  present     But  in  Lamon  v.  Weston^  I  think  Lord 
Kemfon  is  deddedly  wrong :  he  lays  down  a  principle 
contrary  to  Miller  v.  Bace^  and  he  does  not  feel  that 
the  amount  of  the  bill  is  of  any  importance  at  all.   Nbw, 
whether  the  bill  is  for  1000/.  or  500/.  or  50/.  makes  all 
the  difference  in  each  case.    Lord  EUenborough  indeed 
lield  at  Nisi  PriuSj  that  a  public«-house  keeper  selling 
gin  and  brandy  to  his  customer,  and  taking  a  50/.  note^ 
was  not  an  object  of  suspicion.    I  think  it  impossible  to 
support  that  decision.     But  in  Solomons  v.  T^e  Bank  of 
England^  the  reasoning  of  Lord  Kenyon  is  extremely 
different  from  the  opinion  he  expressed  in  Lawson  v. 
Weston.    He  says,  <*  When  the  Plaintiffs  were  informed 
of  the  circumstances,  and  were  applied  to  in  order  to 
give  information  of  the  person  from  whom  they  received 
the  bill,  they  refused  to  give  a  satisfactory  account  of  it 
Under  these  circumstances  it  is  impossible  to  say  that 
there  was  not  some'  suspicion  thrown  upon  them  of 
their  being  privy  to  the  fraud,  and  that  was  all  I  told 
the  jury,  to  whom  I  was  about  to  leave  the  question  of 
fact  for  their  decision.'' 

I  entirely  concur  with  my  Lord  Chief  Justice  in  his 
mode  of  putting  the  question  in  the  present  case.  The 
Court  in  GiU.y.  Ctibitt  held  the  jury  were  properly 
directed  to  find  a  verdict  for  the  defendant,  if  they 
thought  that  the  plaintiff  had  taken  the  bill  under  cir«- 
cumstances  which  ought  to  have  excited  the  suspicion 
of  a  prudent  and  careful  man. 

It  has  been  said  no  course  of  trade  has  been  proved 
here;  but  the  clerk  proved,  that  for  the  eleven  years  he 
had  lived  at  Bourne  he  never  knew  of  his  employers 
taking  a  bill  of  this  sort ;  how  then  could  this  bill  be 
taken  in  the  usual  course  of  their  business?  Under 
these  circumstances,  it  seems  to  me  that  we  should  be 
bringing  the  law  into  uncertainty  by  a  decision  on  the 
present  occasion  different  from  that  of  GiU  v.  Cubitt. 
Vol.  III.  r  f  BuRRouGH 


1826. 
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1S9Q«  BuB]K>UQH  J.    I  dp  not  &f$l  myself  at  liberty  to  be 

silent  in  this  co^  which  is  one  of  the  most  inportanft 
that  can  come  before  the  Court.  Without  meauiBg  to 
reject  ofi  the  Defendants,  I  am  clearly  of  opinion  that 
this  |iot0  has  been  r^^ceived  unikr  circumstances,  which, 
if  they  were  justifiable^  would  tend  very  much  to  en^ 
courage  the  receipt  of  stx^n  goods* 

What  pught  tp  baye  been  the  conduct-of  these  gentW 
men,  apd  what  has  been  their  conduct'?  It  has  beenthia: 
A  note  of  extraordinary  amount  has  been  presented  to 
them  at  their  banking-house  for  change ;  they  ask  not  a . 
single  question ;  the  only  account  they  get  from  the  pai^ 
is,  that  his  name  is  Edwards*  What  ought  their  conduct  to 
have  been  ?•  They  should  have  asked  the  holder  where 
he  came  from,  and  how  he  came  by  the  note;  fimr  or 
five  questions  would  have  excited  suspicimi,  which  would 
have  prevented  their  taking  it,  and  it  would  have  put  a 
stop  to  this ;  then  their  duty  would  possibly  have  been 
to  have  detained  the  man :  the  probability  is,  he  was  a 
receiver  of  stolen  goods.  Questions  of  that  sovt  would 
have  been  most  important  for  the  purpose  of  giving 
evidence  against  him  in  the  event  of  trial  afterwarcU. 
But  are  parties  to  be  entirely  silent  when  their  duty  to 
the  public  requires  them  to  be  active  and  to  exert  them- 
selves; or  are  they  to  avoid  asking  questions,  because 
such  questions  may  prevent  them  from  obtaining  a  note 
which  would  give  them  the  benefit  of  n^otiating  notes 
of  their  own  to  the  amount  of  500/*  ?  There  was  their 
own  personal  benefit  on  one  side,  and  their  duty  to  the 
public  on  the  other;  and  they  have  not  pursued  a 
course  tending  to  protect  the  public  from  frauds  of  this 
kind.  I  need  go  no  further  than  to  say,  they  have  acted 
without  due  care.  The  case  of  Solomons  v.  The  Bank 
of  England  is  so  much  like  this,  that  it  is  impossible  to 
distinguish  it  I  have  a  note  I  took  of  it.  It  was 
an  action  of  trover  for  a  bank-note  of  500/.     The  note 
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was  stolen  from  Batton  and  Co.  The  plaintiff  received 
it  firom  Hymen  and  Hendrieks^  who  were  Jews  at  Mid^ 
dUburghi  the  note  was  of  an  amount  that  was  not  of 
ordinfiTjr  currency.  The  plaintiff  who  was  the  agent 
of  Hendricks  and  Co.,  came  to  the  Bank  of  England  to 
ask  if  the  note  was  good,  and  told  all  the  circunistaQces. 
He  produced  the  letter  enclosing  the  note ;  said  he  had 
received  it  as  the  agent  of  Hymen  and  Hendricks^  and 
had  accepted  bills  for  the  amount  In  consequence 
of  what  passed,  he  wrote  to  bis  correspondents  at 
Miidlehurgh  to  ascertain  how  they  came  by  the  note : 
they  answered,  they  had  received  it  from  a  man  in  an 
olive^coloured  coat.  How  like  that  is  to  this  case, 
where  the  Defendants  never  asked  who  or  what  the 
holder  was. 

Lord  Kerofon  told  the  jury  he  did  not  think  Hymen 
and  Co.  had  properly  accounted  for  the  possession  c^  the* 
note^  and  he  manifested  an  opinion  unfavourable  to  the 
pkuBtiff,  upon  which  the  counsel  efaosef  to  be  nonsuited. 
Lord  Kenyan  said,  '^  The  house  at  Mtddlehwrgh  ought  to 
have  given  some  account  how  they  came  by  the  note* 
Notes  of  this  amount  not  being  ordinarily  current  there, 
if  they  received  it  contrary  to  conscience  they  ought  not 
to  recover  it  The  bank  had  a  right  to  say,  Show  us 
that  you  hold  this  note  properly ;  that  is  the  point;  not 
vudafides!^  Mr.  Justice  BuUer  says,  ^^  I  consider  the 
plaintiff  as  the  agent  of  Hendricks  and  Co.,  and  the 
plaintiff's  title  is  incomplete.  The  defendants  prove 
that  the  bill  is  improperly  obtained ;  the  plaintiff  has 
notice  of  it :  if  it  was  not  stolen,  but  honestly  obtained, 
they  should  show  it,  but  they  give 'no  account  of  it  at 
all :  it  is  impossible  they  should  not  know  of  whom  they 
had  it.  It  would  be  otherwise  if  it  were  a  10/.  note.'' 
The  Defendants  in  the  present  case  should  have  made 
proper  inquiries,  and  no  doubt  they  would  have  found 
out  who  this  man,  calling  himself  Edtvdrdsj  was*     At 
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quiries  need  not  have  been  confined  to  the  holder  him-  1826* 
self:  the  man  was  a  perfect  stranger:  he  came  to 
Bourney  where  he  had  never  been  seen  or  heard  of 
before.  Suppose  they  had  inquired  how  long  he  had 
been  in  the  town;  at  what  inn  he  had  put  up,  and 
ia  what  manner  he  came.  Suppose^  on  going  to  the  inn, 
they  had  found  that  he  came  outside  of  a  coach ;  that 
the  very  moment  he  got  down,  his  first  act  was  to  go  to 
the  bank  with  a  note  for  500/.  Should  not  that  have 
induced  the  bankers  to  have  paused  before  they  parted 
with  their  money  to  a  man  coming  under  such  suspicious 
circumstances?  I  am  of  opinion,  therefore,  that  the 
direction  of  the  learned  Judge  to  the  jury  was  perfectly 
right  in  point  of  law ;  and  I  caimot  see  any  ground  of 
imputation  on  the  verdict  of  the  jury. 

Rule  discharged. 


Martin  and  Another,  Assignees  of  a  Bankrupt,     Feb.  n. 

V.  Nightingale. 

n^HIS  was  an  action  by  the  assignees  of  a  bankrupt   At  ^«wast 

the  last  Cambridge  assizes,  the  Plaintiffi,  to  prove  {^JfiwyT 
the  trading  of  the  bankrupt,  called  a  witness,  who  stated,  ttable  kecMri 
that  at  the  time  of  the  bankruptcy  she  was  a  widow ;  f?*L^^^***'^ 
that  her  husband  had  carried  on  the  business  of  a  livery-  earned  on  tlia 
stable  keeper  and  horse-dealer,  and  that  she  had  suc»  bonneit  of  tlia 
ceeded  in  the  business  of  the  livery  stables,  but  had  J^^boi^t^ 
never  taken  out  a  horse-dealer^s  licence.    Another  wit-  bones  to  let, 
ness  stated,  that  he  had  often  bought  horses  for  her ;  ^^^^J^ 

tocttstomeni 
Held,  per  Abbott  C.  J.  at  NUi  PrnUf  a  eufficient  trading  to  lupport  t  commMm 
of  bankrupt  agauut  the  widow. 
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that  they  were  bought  for  the  purpose  of  letting,  but 
that  she  occasionally  sold  one  if  a  customer  desired  it. 
Abbott  C.  J.J  who  tried  the  cause,  held  this  to  be  suffi- 
cient evidence  of  a  trading;  and  the  Defendant's  counsel 
having  acquiesced  in  his  opinion,  the  point  of  the  trading 
was  not  left  to  the  jury,  and  a  verdict  was  found  fbr  the 
PlaintifE 


Wilde  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  trading  of  the  bankrupt  had  not 
been  sufficiently  established. 

Vaughan  Seijt,  who  showed  cause,  contended  that 
the  horses,  though  bought  for  the  purpose  of  being  let, 
were  always  ready  to  be  sold,  and  that  a  livery *stable 
keq>er  must  also  gain  a  living  by  buying  and  selling 
com. 

Wilde  Seijt.  The  horses  were  bought  only  for  the  pur- 
pose of  letting;  and  there  is  no  instance  in  which  a  pur* 
chase  and  sale,  made  ancillary  to  a  business  which  is  not 
itself  a  trading,  has  been  holden  to  constitute  a  sufficient 
trading  to  support  a  commission  of  bankrupt  Patten 
V.  Brawn,  (a) 


The  Court  took  time  to  consider,  and  afterwards  said, 
they  thought  there  was  sufficient  evidence  of  trading  to 
go  to  the  jury ;  and  as  the  question  had  by  consent  been 
withdrawti  from  the  consideration  of  the  jury,  and  left 
to  the  Judge,  they  Would  not  send  the  cause  down 
agaiu. 

Rule  discharged* 

[a)  7  Taunt.  409. 
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Walcott,  Vouchee.  i'^*-  n* 

X^iTHEN  the  vouchee  executed  the  warrant  of  attor-  Where  tlie 

ney,  he  was  sane,  but  before  the  passing  of  the  vouchee  be- 

1  •    .      1,  .1  came  insane 

reeovery  his  intellects  became  impaired.  between  the 

time  of  exe- 
OnslaoD  Seijt,  upon  an  affidavit  of  the  vouchee's  sanity  ^^?  ^® 
at  the  time  of  ex^uting  the  warrant  of  attorney,  moved  attomey^  and 

that  the  recovery  might  pass,  and  referred  to  Selwyn  y.  ^®  l«M>ng  of 
«  »         /  V     1  *he  recovenr, 

SelvB^  (a)  ;  but  die  Court  re- 

fused to  pass 
The  Couri  refused  the  application ;  observing,  that  if       ««0Teryw 
the  vouchee  had  been  restored  to  reason  he  might  have 
revoked  the  warrant  of  attorney  before  the  passing  of 
the  recovery,  and  Onslow 

Took  nothing. 

(a)  ajBttrr.iijx* 


BbBRY  v.  jENltlNS.  p^^^  22, 

^HE  attorney  for  the  Plamtiff  havbg  put  in  bail  for 
the  Defendant,  and  having  acted  on  both  sides, 
delndmg  the  parties  and  preventing  an  interview,  the 
Court  on  the  motiori  of  ffUde  Seijt.  set  aside  the  pro* 
eeediilgsy  tfnd  made  the  attorney  pay  the  costs. 


Ff  4 


424  CASES  IM  HILARY  TERM 

.}a26. 


Feb.  13.  Clark  v.  Johnson  and  Another. 


Held,  upon  HTHIS  was  an  action  for  money  had  and  received, 
motion  tor  a  brought  by  the  mother  of  a  bastard  child,  against 

the  mother  of  ^he  overseers  of  Osgodby^  in  Yorkshire^  to  recover  60t 
an  iUegitimate  which  upon  the  birth  of  the  child  had  been  deposited 

"**?         with  them  in  the  year  1818,  on  her  account,  to  meet 
recover,  m  an  "^  ^  '       ^  ^  ^ 

action  for         any  charges  which  might  accrue  in  respect  of  the  child. 

money  had       f  he  money,  with  the  consent  of  all  parties,  was  placed 

and  received, 

money  depo-     ^^  ^  bank  at  Scarborough  ;  a  receipt  was  given  by  the 

uted  with  a  bankers  to  Mrs.  Clark  (the  Plaintiff),  and  the  overseers 
to  meet  ^^  ^^^  ^^  ^'™®  being,  of  the  township  of  Osgodby ,-  and  in- 
any  charges  to  terest  to  the  amount  of  2/.  14^.  per  annum  was  received 

which  the        by  tiig  Plaintiff  till  1821,  when  the  bankers  became 

parish  might 

be  liable  in       bankrupt     The  Defendant  Johnson  proved  under  the 

respect  of  the    commission,   and   received   a  dividend   of  5s.   in   the 

child.  jt 

pound. 

The  child,  who  was  still  h'ving,  had  never  become 
chargeable,  nor  had  the  mother  been  taken  before  any 
magistrate. 

At  the  trial  at  the  last  York  assizes,  Bcyley  J.  thought 
that  the  child  being  still  in  existence,  there  was  a  con- 
tinuing liability,  and  he  directed  a  nonsuit,  with  liberty 
to  the  Plaintiff  to  move  to  set  it  aside  and  have  a  new 
trial. 

» 

Vaxj^han  Serjt.  having  accordingly  obtained  a  rule 
nisi  to  this  e£fect,  on  the  ground  that  the  payment  of  a 
gross  sum  to  overseers  for  the  support  of  an  illegitimate 
child  is  illegal,  as  giving  th^  overseers  an  interest  in  the 
death  of  the  child,  Cole  v.  GatDer^  (a) 

(a)  6Sajtf  no. 

fPitde 
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IVilde  Serjt.  shewed  cause.  The  money  paid  to  the  .  1S2S. 
overseers  was  not  paid  in  the  way  of  discharge,  but 
as  a  prospective  indemnity;  and  though  it  would  be 
illegal  to  take  unconditionally  a  gross  sum  in  dis- 
charge of  the  putative  father's  liability,  the  statute  re- 
quiring the  interposition  of  a  magistrate,  and  the  se- 
curity of  a  bond  for  the  weekly  maintenance  of  the 
child  (a),  yet  there  can  be  no  objection  to  taking  a  sum 
conditionally  to  meet  contingent  charges ;  an  arrange- 
ment which  excludes  the  overseers  from  any  interest 
in  the  death  of  the  child.  The  power  compelling  the 
putative  father  to  provide  for  the  child  was  given  by 
statute,  for  the  security  of  parishes;  and  that  which  a 
party  may  be  compelled  to  give  he  may  be  allowed  to 
give  voluntarily.  Besides,  the  Plaintiff,  by  receiving 
interest,  recognized  the  validity  of  the  transaction.  The 
payment  of  interest  to  the  mother  shows  that  the  over- 
seers did  not  take  the  money  unconditionally,  or  as  a 
discharge ;  and  if  they  might  take  a  week  or  a  fortnight's 
expences  in  advance,  they  might  equally  take  a  larger 
sum  on  the  same  conditions.  The  taking  the  present 
sum  would  not  have  prevented  them  from  demanding 
more,  if  the  expence  of  muntenance  had  amounted  to 
more;  .and  whatever  they  received  they  were  bound  to 
account  for  to  the  parish ;  Rex  v.  Martin.  (£)  In  Cole 
V.  Gawer  and  Tcnmson  v.  Wilson  {c)  the  money  was  taken 
absolutely  in  discharge  of  the  putative  Cither's  liability. 

Vaughan  Serjt.  The  money  was  taken  unlawfully, 
the  statutes  having  interposed  the  authority  of  a  magis- 
trate to  prevent  the  mother  or  putative  father  from 
being  imposed  on,  and  the  parish  from  being  burdened. 


{a)  See  z8  Bliz.  e.  3.  /•  ao  (b)  a  Camp.  a68. 
6 G.  a.  r.  31.,  49  0. 3.  e,  68.  s.  3.,  (r)  z  Camp.  396. 
54  G.  3.  ^.170. 

Besides 
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l^te.  Besides  which,  the  object  M  which  thiil  raooey  was 
paid  Ami  be  presumed  to  hilve  Befth  ffttaiBM,*  fiir 
the  parish  faikd  to  sh6w  iHtii  Aey  had  hmWid  Btiy 
cfakr^s,  though  sevto  yeat^  had  elapsed  riiic^  th^  birtii 
of  th^  child. 

Cftf".  ddfH  mat. 

Best  Ci  J.  now  deliinered  the  judgtiient  cf  the  GoiiH^ 
aod^  after  stating  tb^  cireiihistances  of  the  Cfise^  pte^ 
ceecieo, 

We  at^  of  opiniou  that  the  money  for  Wfaibk  this 
eetioii  was  brought  was  illegally  obtained  from  the 
Plaintiff;  and  adtbougfa  tb  avoid  a  disdo^nre  wbidi 
would  have  brbc^ht  disgrace  on  her^  she  p^roiitted  it 
for  a  long  time  to  remain  in  the  hands  of  the  blinkers, 
ahd  received  interest  on  it^  we  do  not  think  the^e  eir- 
dttitistalices  cat!  tliake  a  transaction  lawful  which  was 
originally  unlawfttl.  There  is  no  law  that  gives  parish 
office^  any  authority  to  rei|ttire  a  sum  df  moii^  from 
the  parents  of  an  ille^tim^te  ehild^  either  fbr  ib^  fiititte 
maintenance  of  such  ehild^  or  to  be  deposited  as  a  se- 
curity for  iiidemnifyiiig  a  pdi'ish  fiigftinst  die  tifaitrge  of 
maintaining  it  The  statutes  that  haVe  provided  fbr 
the  maintenatice  of  bastards  are  1 S  JSft'itr.  c>.  5.,  7  Jb^  !• 
c.  4r.y  &ad  &  0. 0.  ^.31.  By  these  statutes,  if  a  wofiian 
^faall  be  delivered  of  a  bastard  child  that  is  Kkeljf  io  6^ 
cotne  chargeable  to  aty  parish^  or  shaU  declare  hcnrself 
to  be  with  child,  and  that  such  child  is  likely  to  be 
bom  a  bastardi  and  to  become  chargeable  to  any  parish, 
71  magtsiriHe  may  require  the  person  charged  on  the  oath 
of  the  moth^  with  being  the  fitther  of  th^  child  to  pay 
ft  weekly  sum  for  its  maintenance^  together  with  any 
previous  expences  that  have  been  incurred,  and  to  give 
security  to  indemnify  the  parish.  The  authority  to 
protect  the  parish  is  not  given  to  pi^risb  officers  but  to 
magbtrates.    The  ma^strates  are  not  empowered  to 

demand 
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demand  or  accept  a  sum  of  money  for  sedurity.-  Biit  it  tUM. 
maj  be  said,  Maj  not  the  mother  consent  to  deposit*  a 
sum  of  money  mth  tfie  officers,  raither  than  be  exposed 
herself,  and  expose  the  fethei'  of  the  oh9d,  by  going 
before  magtstmtes  ?  I  thmk  the  law  tiaiinot  permit  sudli 
a  oompromka  It  has  been  decided  by  the  Court  of 
King's  Bench,  thai  officers  must  not  reeeire  a  specific 
sum,  on  condition  of  discharging  the  parents  from  all 
farther  liability%  This  is  founded  oii  a  priticifrfe  of 
policy,  namely,  dial  the  paying  sums  of  money  for  the 
maintenance  of  illegitimate  children  makes  it  the  in- 
terest of  the  parish  officers  that  the  children  shoidd  die^ 
and  pvetents  the  officers  from  paying  thai  attention  to  the 
children  liiat  humanity  requires.  The  present  oa^e  is  not 
open  to  that  objection;  but  the  interest  of  parish  c^lcers 
in  the  death  of  a  child  so  left  to  thtm,  is  but  as  inhabit- 
ants of  the  parish,  to  the  whole  of  which  parish,  and  not 
to  the  officers  only,  the  advantage  would  accrue,  ftom 
getting  rid  of  the  charge  of  its  maint^iance.  This  in- 
terest of  the  parish  officers  that  the  children  should  die 
is  by  no  means  the  roost  weighty  olsgeetion  to  allowing 
a  departure  from  the  mode  of  indemnifying  parishes 
prescribed  by  law*  The  other  ok^ciions  apply  to  the 
present  case  as  sth>ngly  as  to  the  case  in  the  King's 
Bench.  Cas^  certainly  sometimes  dtdot  in  whith  it 
would  be  desirable  to  avoid  publicity^  and  in  which 
tliere  would  be  no  objection  to  alloi^  officers^  to 
take  security  from  the  parents  of  illegitimate  children, 
without  going  before  magistrates.  Such  securities  can 
never  be  used  but  for  the  purpose  of  indemnifying 
the  parish ;  but  the  permitting  deposits  of  money 
opens  the  door  to  extortion  and  fraud.  The  trans- 
action supposes  the  necessity  of  secrecy ;  the  vestry  can* 
not  know  what  bargain  their  officers  have  made.  Parents 
whose  situations  require  such  secrecy  will  submit  to  any 
terms  that  parish  officers  may  think  proper  to  dictate. 

The 
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The  parish  officers  may  get  the  deposits  into  their  OWH 
hands.     In  that  case  the  parish  would  have  no  security 
from  the  deposit,  nor  the  parents  against  being  called  on 
to  maintain  the  child,  if  the  officers  misapply  the  money 
deposited.     It  cannot  be  safe  to  allow  the  persons  who 
usually  hold  the  situations  of  parish  officers  to  have  in 
their  hands  the  sums  that  might  be  obtained  in  large 
parishes  as  deposits  towards  the  security  for  the  main- 
tenance of  bastard  children.   If  the  money  be  disposed  of 
as  it  has  been  in  this  case,  it  is  subject  to  the  loss  that  has 
happened  from  the  stoppage  of  the  banks  in  which  it  is 
lodged;  and  although  it  be  deposited  in  the  joint  names 
of  the  parents  and  officers,  in  the  event  of  the  deaths  of 
the  parents,  the  officers  or  surviving  officer  may  possess 
themselves  of  it     How  long  is  the  money  to  remain 
deposited  ?    If  as  long  as  there  is  a  possibility  of  the 
child's  becoming  chargeable,  that  may  be  as  long  as  it 
lives.    As  the  child  is  likely  to  survive  its  parents,  they 
have  little  chance  of  ever  Seeing  their  ndoney  again; 
although  they  have  maintained,  educated,  and  established 
their  child  in  the  world.    We  think,  therefore^  that  the 
permitting  such  deposits  to  be  required  is  inconsistent 
both  with  the  letter  and  spirit  of  the  laws  relative  to  the 
maintenance  of  bastards,  and  that  the  Plaintiff  had  a 
right  to  disaffirm  the  bargain  she  had  made  with  the 
Defendants,  and  to  recover  back  the  money  she  has 
paid.    The  nonsuit  must,  therefore^  be  set  aside^  and  a 
new  trial  granted. 

Rule  absolute. 
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Wilkinson  v.  Tattersal.  Fek  13. 


^HE  Defendant,  on  an  affidavit  that  the  cause  of  An  affida^ 

actioni  if  any,  arose  in  the  county  of  Lancaster^  and  ^  *®  ^"* 
not  elsewhere,  had  obtained  a  rule  nisi  to  change  the  Jq  LancasbiFt 

venue  from  London  to  LancaAire.  auul  not  cIm^ 

where,  having 

been  answered 

Taddy  Seijt.  shewed  cause,  upon  an  affidavit  that  the  by  an  affidavit 

action  was  brought  upon  a  contract  entered  into  for  the  ^^  ^'  ^'^^ 

on  a  contract 
purchase  of  500  bags  of  Egj/ptian  cotton,  to  be  shipped  f^  ^  p^p. 

at  TriesU^  out  of  the  county  of  Lancaster^  and  to  be  ^^^^^  of  500 
delivered  at  LiverpooL   Also,  that  two  material  witnesses  to  be^thiDped ' 
resided  in  London*  at  Triate  and 

.    On  the  authority  of  Neale  v.  Neville  {a),  where  the  ^^'^^^ 
practice  as  to  changing  venues  was  much  considered,  he  coan  lefiued 

contended  that  this  affidavit  was  a  sufficient  answer  to  ^^  remove  the 

.«  «•     .•  venue  firon 

the  apphcaUon.  ^1^^  ^ 


Bosanquet  Serjt.,  in  support  of  his  rule,  urged  that 
the  evidence  necessary  to  support  the  action,  and  the 
right  to  bring  the  action,  were  very  distinguishable  from 
the  cause  of  action.  (Per  Heath  J.  in  Clarke  v.  Reid.  (b) ) 
That  the  shipping  at  Trieste  might  satisfy  an  under- 
taking to  give  material  evidence  out  of  the  county  of 
Lancaster:  but  that  the  contract  and  cause  of  action, 
namely,  the  undertaking  to  deliver  the  goods  at  Liver^ 
pooly  arose  in  Lancashire^  and  not  elsewhere.  But  even 
if  it  should  be  deemed  to  have  arisen  only  partly  in  and 
partly  out  of  Lancashire^  the  Court  woul^  not  discharge 
the  rule  for  changing  the  venue.    Henshaw  v.  Butley.  (c) 

(a)  6TauHt.s^S^         (^)  xiV'.it.aio.  (c)  iN*R,iiOm 

Best 


Livnfo^t. 
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185^6.  Best  C.  J.     The  affidavit  that  the  cause  of  action  in 

^  -■  -  this  case  arose  in  Lancashire^  and  not  elsewhere,  turns 

Wilkinson  ,     .  r,,,         .     .     ,.  i      . 

^.  out  to  be  incorrect     The  point  m  dispute  has  been  once 

Tattsrsal.  carefully  considered  and  decided ;  and  in  matters  of 
practice  particularly,  where  a  point  has  been  once  de- 
cided, the  Court  should  abide  by  the  decision.  The 
case  of  Neale  v.  NeaSle  has  determined  this  question ; 
and  the  Defendant's  lule  must  be 

DischargdcL 


i|  im.. 


Sft*  xd»      Bleasby  and  Another,  Assignees  of  Bybrs,  a 

B^krupt,  V.  Crossl£y  and  Others. 

W)im  ^v^  A  VERDICl^  having  been  found  for  the  Plaintifis 
^^«JW^  at  the  trial  of  this  cause,  London  sittings  after 

was  c;^9$ed  by  Midiadmas  term  last,, 
lus  gloving  tb<s 

chedTmi  die  WUde  Seijt.  obtained  a  rule  nisi  to  enter  a  nonsuit  in- 
petitioning  stead,  or  have  a  new  trial,  on  the  ground,  among  other 
creditor's  objections,  that  the  Plaintiffs  had  not  proved  a  sufficient 

Held,  that     petitioning  creditor's  debt  to  establish  the  bankruptcy  of 
to  establish  the  Bifers. 

mcntof^"  '^^  evidence  at  the  trial  as  to  this  point  was  as 
check  must  be  follows : 

^"^  not**  SmfVA,  the  petitioning  creditor,  proved  that  Byers  came 
sufficient  (es-  to  borrow  of  him  100/.;  that  he  lent  him  a  check  for  that 
pecially  where  gum,  drawn  on  his,  the  petitioning  creditor's  bankers, 

papers  cartic      ^^^  ^^^  ^°'     ^^^^  check,  which  was  crossed  in  the 

to  the  hand  of  handwriting  of  Bt/erSf  with  the  names  of  SykeSj  Snaith, 
the  petitioning 

creditor)  to  show  the  check  to  have  come  to  his  hands  again,  add  that  his  bankers* 
the  day  after  the  date  of  the  cheeky  paid  on  his  account  to  the  bankrupt's  bankers  a 
sum  corresponding  ^th  the  amount  in  the  check. 

and 
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and  Co.,  who  were  proved  to  be  Byers^s  bankersi  was  in 
the  possession  of  the  petitioning  creditor,  and  produced 
by  him  at  the  trial,  with  a  cross  marked  on  it ;  which 
cross^  however,  ^as  unejiplaii^ed.  The  bankrupt's  papers 
had  also,  it  appeared,  fallen  into  his  possession  at  the 
time  of  the  bankruptcy.  A  clerk  of  &/ke8  and  Cp» 
proved,  that  lOCtf.  was  received  from  Pole  and  Co.  on 
Byer^s  account  the  day  after  the  dieck  was  &iawn ;  and 
a  okrk  c^  Pole  and  Co.  proved,  that  that  amount  was  that 
day  paid  by  them  on  account  of  t^  petitioning  creditor. 
These  clerks  oould  only  verify  the  entries  to  the  above 
efibot  in  the  bankeraf  book3,  but  were  unable  to  recollect 
the  identioal  check. 


IBsQ* 


Vaughan  and  Croa  Serjts.,  who  showed  cause  against 
the  rule^  contended,  that  here  was  suflScient  evidence 
for  the  jury  to  presume  a  loan  of  100^.  from  the  petition- 
ing creditor  to  Btfers^  especially  as  the  check  had  come 
back  to  the  hands  of  the  lender. 


Best-  O.  J.  I  am  soriy  that  this  objection  must  pre* 
vail  against  the  justice  of  the  cause,  but  no  evidence  has 
been  given  which  will  justify  the  jurydn  presuming  the 
exbtence  of  the  petitioning  creditor's  debt.  All  that 
distinctly  appears  towards  raising  such  a  presumption 
is  the  delivery  of  a  chedk  by  Smith  to  Byers :  for  the 
mere  circumstance  of  its  coming  back  to  the  hands  of 
Smith  is  not  evidence  that  it  has  been  paid,  especially 
when  there  is  no  proof  that  it  was  ever  m  the  hands  of 
Byeris  bankers ;  and  when  it  is  considered  that  Byerfn 
papers  fell  into  the  hands  of  Smithy  the  clerk  who  paid 
the  check  ought  to  have  been  called. 

The  rest  of  the  Court  coucurrmg,  the  rule  was  made 

Absolute* 
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^<p*- 13-  Yrisarri  V.  Clement. 

I.  Tbe  De-     HTHIS  was  an  action  for  a  libel*    After  the  usual 

femiant  having  allegation  of  the  Plaintiff's  good  character,  the  first 
published  fan-      -         ^>  o  » 

putatioiis         count  of  the  declaration  proceeded,  — 

against  the  <<  And  whereas,  also»  before  the  time  of  the  com* 

^    rdie    ^^^^°8  ^®  grievances  by  said  Defendant  in  this  count 

state  of  CbUif  and  the  four  next  following  counts  mentioned,  the  said 

and  the  Plain-  Plaintiff  had  been,  and  was  appointed  by  certain  persons 
tiffin  a  de-  ».■.  ^  »      ^ 

claration  for     exercising  the  powers  or  authority  of  goyemment  in  a 

libel  having  certain  republic  or  state  in  parts  beyond  the  seas,  to 

to  of  induct  ^^^  ^"  ^®  republic  or  state  of  Chili,  in  South  America, 

mentfthathe  to  the  office    or    station  of  envoy  extraordinary  and 

was  envojci  minister  plenipotentiary  from  the  said  republic  or  state 

Heldy  upon  ^^  Chili,  to  and  at  the  courts  of  Europe,  and  amongst 

motion  for  a  others  to  the  court  of  this  United  Kingdom,  to  wit,  &c. 
the  admission        "  ^°^  whereas  before  the  time  of  the  committing  the 

of  these  two  grievances  by  said  Defendant  in  this  count  and  the  four 

^*  "P^'^*  next  following  counts  mentioned,  the  said  Plaintiff  had 

alleged  libel  heen  and  was  authorized,  empowered,  and  directed  by 

wassuflBcient  said    persons   exercising  the   powers   or  authority   of 

to^able  the  government  in  the  said  republic  or  state  of  ChiU,  in 

Plaintiff  to  South  America,  to  negotiate  a  loan  or  loans  for  the 

sustain  his        service  of  said  republic  or  state  of  Chili,  to  wit,  at,  &c. 
action* 

%.  An  ac-  "  And  whereas,  also,  before  the  committing  of  the 
tion  of  libel  grievances  by  said  Defendant  in  this  count  and  in  the 
for  any  thine    ^^^^  "^^^  following  counts  mentioned,   to  wit,  on  the 

written  against 

a  party  touching  his  conduct  in  an  illegal  transaction ;  but  for  misconduct  imputed 
to  him  in  any  matter  independent  of  the  illegal  transaction,  though  arising  out  of  it^ 
an  action  lies. 

3*  Heldf  that  the  following  passage,  <<  The  Plaintiff  lost  no  time  in  transferring 
himself,  together  with  »oo»ooo/.  sterling  of  Joim  Bull's  money,  to  Paris^  where  he 
now  ottttops  princes  in  his  style  of  living/'  did  not  impute  to  the  Plaintiff  having 
committed  a  fraud  on  the  BngVub  nation. 

1st  Ja- 
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1st  January  A.D.  1620,  the  said  Plaintiff  had  come  to 
and  arrived  in  this  country,  and  had  become  and  was 
resident  therein,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid : 

*'  And  whereas,  also,  before  the  committing  of  the 
grievances  by  Defendant  in  this  count  and  in  the  four  next 
following  counts  mentioned,  to  wit,  on  the  1st  Ji^  1822, 
the  said  Plaintifl^  by  virtue  and  in  exercise  of  the  said 
power  and  autliority  conferred  on  him  by  the  said  persons 
exercising  the  powers  or  authority  of  government  in  the 
said  republic  or  state  of  Chili^  in  South  America^  had 
Altered  into,  made,  and  concluded,  for  and  on  the  part 
of  said  republic  or  state  of  Chtli^  a  contract  with  certain 
persons,  to  wit,  John  HuUett  and  Charles  Widder^  carry- 
ing on  trade  and  commerce  in  the  city  of  London  by 
and  under  the  style  and  firm  of  Hullett^  Brothers,  and 
Co.,  for  raising  a  certain  loan  of  money,  to  wit,  a  loan 
for  1,000,000/.  sterling  money  of  this  kingdom,  for  the 
service  of  said  republic  or  state  of  Chili^  by  the  sale  of 
certain  bonds  or  obligations,  to  wit,  bonds  or  obligations 
of  and  on  the  part  of  the  government  of  the  said  republic 
or  state  of  Chili^  which  safd  bonds  or  obligations  had  been 
and  were  signed  by  said  Plaintiff  as  envoy  extraordinary 
and  minbter  plenipotentiary  for  the  said  republic  or  state 
of  Chili,  and  by  virtue  and  in  exercise  of  the  said  power 
and  authority  conferred  on  him  for  that  purpose  as 
aforesaid,  and  had  been  and  were  issued  by  him  the 
said  Plaintiff  to  the  said  Messrs.*  HuUeti^  Brothers,  and 
Co.,  and  had  been  and  were  sold  and  disposed  of  by 
and  through  the  agency  of  them  the  said  Messrs.  HuUett, 
Brothers,  and  Co.,  to  divers  subjects  of  this  kingdom, 
as  the  buyers  and  purchasers  thereof  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid : 

**  And  whereas,  also,  before  the  time  of  the  com- 
mitting of  the  grievances  by  the  said  Defendant  in  this 
count  and  the  four  next  following  counts  mentioned^ 

Vol.  III.  G  g  one 
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lB26b  one  JAn  ItuSletty  being  one  of  the  paitners  in  jthe  ssid 
house  or  firm  of  Meesi's.  Htdlet^  firothens,  aad  Co.^ 
had  beem  and  was  appointed  by  oertaio  persons  exeiv 
cising  the  powers  or  authority  of  government  ui  a 
certain  other  republic  or  ststs  in  parts  beyoad  the  teas, 
zrear  or  neighbouring  to  the  before  iDeotioned  jrqpuUic 
or  state  of  Chilis  in  Souih  America^  that  is  to  sa^  mi  tbe 
republic  or  state  of  Buenos  Atfres^  ill  S&Utk  Amerim^ 
consul-general  for  the  aaid  repuUie  or  state  of  Btimos 
Ayres^  ui  and  towards  this  United  Kingdom,  to  irit, 
at  London  aforesaid,  in  the  parish  and  ward  afc^^^esaid : — 
yet  the  said  Defendant  well  knowing  all  aad  aiagalar 
the  premises  aforesaid,  but  contrivii^  and  maliciously 
intending  wrongfully  and  unjustly  to  hurt,  injure,  and 
prejudice,  and  damnify  the  said  Plaintiff  in  his  said 
good  name,  fame,  credit,  and  reputation,  and  to  bring 
him  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours  and  other  good  and  wortt^ 
subjects  of  this  kingdom,  and  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects  that  he 
had  been  and  was  guilty  of  fraud,  and  otherwise  to 
hurt,  injure,  prejudice,  and  damnify  him,  beretefcire, 
to  wit,  on,  &c.,  at,  &c.,  did  falsely  land  nialioiously 
print  and  publish,  and  cause  and  procure  to  be  printed 
and  published  of  and  concerning  the  smd  Plaintiff,  and 
of  and  concerning  the  matters  aforesaid,  a  ceitaia  fiilae, 
scandalous,  malicious,  and  defamatory  libel  in  a  certain 
public  newspaper,  commonly  called  or  known  by  the 
name  of  the  '^  Morning  Chroniclef*'  in  the  form  of  a 
letter  purporting  to  be  written  to  the  editor  thereof, 
containing  therein,  amongst  other  things,  the  false, 
scandalous,  malicious,  and  defamatory  matter  following, 
of  and  concerning  the  said  Plaintiff  and  of  and  cooceni- 
ing  the  matters  aforesaid,  that  is  to  say,  ^^  I  (meaning 
the  person  purporting  to  be  the  writer  of  •said  letter) 
would  >ask  another  question  not  irrelevant  on  the  pre- 
sent 
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s^n^  occasion:  wby  did  the  appointment  of  consul- 
I^D^ral  (meaning  the  said  appointment  of  consul-general 
for  the  said  republic  or  state  of  Bueno$  At/res,  in  South 
Jimerifaj)  to  England  &11  on  the  person  alluded  to? 
(meaning  ih^  said  John  HuUett.)  It  would  not  surely 
he  owing  to  any  aj^robation  of  his  (meaning  the  said 
John  HuUetfs)  conduct  ii^  meddling  with  the  affidrs  of  a 
migbbooring  statQ  (meaning  the  said  republic  or  state 
of  ChiU^  m  South  ^mericoj)  which  state  (meaning  the 
aaid  republic  or  state  of  Chili,)  without  being  in  want  of 
money,  or  even  asking  for  it,  this  London  agent  (mean- 
ipg  the  said  John  Htdlettj)  saddles  with  a  debt  of  one 
million  of  pounds,  taken  out  of  English  pockets,  for  die 
benefit  ill  reality  of  himself  (meaning  the  said  John 
HuUettt)  and  the  Creole  Spaniard  (meaning  the  said 
Plaintifi^)  who  acted  the  part  of  plenipotendary  to  the 
Stock  Exchange  in  that  drama  (meaning  and  insinuating 
thereby  thajt  the  said  Plaintiff  colluding  with  the  said  John 
Hullett  to  obtain  money  fraudulently  in  the  matter  of 
jthe  sai4  loan  for  one  million  of  pounds  for  the  service 
of  the  said  republic  or  state  of  Chilif  in  SotUh  America, 
had  defrauded  the  English  suhjects  of  this  kingdom).  The 
latter  worthy  (meaning  the  said  Plaintiff,)  lost  no  time 
in  transferring  himself,  together  with  his  hundred  thou- 
aand  pounds  sterling  of  John  BtdTs  money  to  Paris, 
(meaning  and  intending  thereby  that  the  said  Plaintiff 
had  fraudulently  obtained  two  hundred  thousand  pounds 
sterling  of  the  money  of  the  English  subjects  of  our 
sovereign  lord  the  king,  and  had  fled  from  this  country 
with  the  same,)  where  he  (meaning  the  said  Plaintifi^) 
now  outtops  princes  in  his  (meaning  the  said  Plaintiff's) 
style  of  living.  This  notorious  transaction,  that  will 
oceupy  a  prominent  place  in  the  annals  of  stock-jobbing 
fraud,  (meaning  and  insinuating  thereby  that  said  Plain- 
tiff had  colluded  with  the  said  John  HuUett  in  the 
matter  of  the  said  loan  raised  for  the  said  republic  or 

G  g  2  state 


YuisAaai 

V. 


456 


CASES  iM  HILARY  TERM 


1896. 


Ybisabri 
Clbiixmt. 


state  of  ChiUj  in  South  America,  and  had  defraaded 
certain  English  subjects  of  this  kingdom,)  ought  to  have 
warned  official  men  of  the  SoiUh  American  state,  alluded 
to  in  Mr.  Cannings  speech,  against  trusting  the  manage- 
ment of  their  aflairs  in  England  to  the  same  hands ;  but 
they  hare  determined  otherwise,  and  here  are  the  conse- 
quences of  their  acting  in  contempt  of  public  opinion. 
I  (meaning  the  said  person  purporting  to  be  the  writer 
of  the  said  letter,)  write  this  not  for  the  English  readers 
of  the  Chronicle,  but  for  the  Sotdh  Americans  i  they  will 
not  be  at  a  loss  to  supply  the  names  here  omitted." 

The  four  following  counts  set  out  the  same  libel, 
averring  that  the  Defendant  had  falsely  and  maliciously 
published  it  of  and  concerning  the  Plaintiff  and  the 
matters  aforesaid,  and  the  various  innuendoes  to  the  words 
<^  the  latter  worthy  lost  no  time  in  transferring  himself 
together  with  200,000/.  sterling  of  John  BulTa  money  to 
Paris,  where  he  now  outtops  princes  in  his  style  of 
living,"  were, 

That  the  Plaintiff  in  the  matter  of  the  said  loan  for 
the  republic  or  state  of  Chili,  had  defrauded  English 
subjects  of  200,000/.  sterling : 

That  he  had  acted  fraudulently  in  the  matter  of  the 
loan  raised  for  the  republic  or  state  of  Chili: 

That  he  had  fraudulently  obtained  200,0002.  from 
English  subjects : 

That  he  had  committed  a  fraud. 

The  sixth,  seventh,  eighth,  and  last  counts  contained 
no  allusion  to  the  introductory  matter  of  the  first 
count,  and  merely  set  out  the  above  words,  with  the 
following  innuendoes : 

That  the  Plaintiff  had  fraudulently  obtained  200,000/L 
of  the  money  of  English  subjects,  and  had  fled  thm^with 
out  of  the  kingdom : 

That  he  had  left  this  country  with  200,000/.  fraudu- 
lently obtained  from  English  subjects : 

That 
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'  That  he  had  defrauded  Bnglislt  subjects  of  dOO,000{. 

That  he  had  committed  a  fraud. 

At  the  trial  before  Beat  C.  J.,  London  sittings  after 
Mtciaebnas  term^  the  Plaintiff  proved  the  seal  of  the 
government  g£  Chili^  as  also  that  that  country  consisted 
of  three  provinces,  two  and  a  half  of  which  were  under 
the  authority  of  the  director  Don  Bernardo  OHiggins^ 
who)  with  the  other  members  of  the  government,  made 
and  enforced  the  laws.  The  remaining  half  province 
was  in  the  hands  of  the  old  Spaniards.  The  Plaintiff's 
appointment  as  envoy  to  all  the  courts  of  Europe  was 
then  put  in,  signed  by  the  director,  as  well  as  an  autho-* 
rity  to  raise  money  for  state  purposes.  A  deed  executed 
at  PariSf  and  deposited  in  the  Bank  of  England^  was 
next  put  in,  by  which  the  revenues  of  Chili  were 
charged  with  the  payment  of  the  loan  to  be  raised  by 
the  Plainti£^  and  a  bond,  by  which  it  appeared  that 
some  payments  had  been  made. 

.Evidence  was  also  given  of  the  independence  of 
Buenos  Af/res,  and  of  the  seal  of  that  country  attached 
to  the  appointment  of  John  Htdlett  as  consul.  The 
loan  raised  was  to  the  nominal  amount  of  one  million^ 
for  which  it  appeared  that  the  Plaintiff  had  only  received 
675,0002. 

After  proof  of  the  publication  by  Defendant,  it  was 
objected  on  his  part,  that  the  Plaintiff  had  failed  to 
prove  the  allegation  in  the  declaration,  tliat  Chili  and 
Buenos  Ayres  were  states }  the  present  govemments  of 
those  countries  not  having  been  recognized  by  the 
government  of  this.  Upon  which  the  Lord  Chief  Jus- 
tice observed,  that  there  were  three  sorts  of  foreign 
states;  first,  states  that  were  merely  acknowledged  as 
sovereign  independent  states;  secondly,  states  in  con- 
nection, or  such  as  were  connected  with  us  by  existing 
treaties;  thirdly,  sovereigp  states  neither  in  connection 
with  us  nor  acknowledgefi  by  our  government,  such  as 
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Japaf^9  SiaMj  and  many  other  st&t6s  which  eonqaest 
and  commerce  have  made  us  acquainted  wltb«  In 
cases  relative  to  the  two  first-mentioned  stAles,  h  is  dnly 
necessary  to  prove  that  oar  government  has  acknow- 
ledged them  or  treated  them  as  sovereign  independent 
states.  In  many  cases  it  would  be  unneces^ry  eveli  to^ 
adduce  this  proof,  for  the  great  states  of  the  world  af9 
taken  notice  of  in  acts  of  parliament  made  fat  eonfirm* 
ing  treaties  and  regulating  the  intercourse  with  them^ 
and  of  such  states  the  courts  of  law  take  judicial  notice* 
The  existence  of  unacknowledged  states  must  be  proved 
by  evidence.  The  proof  necessary  to  establish  the  fact 
of  the  existence  of  such  states  is,  that  they  are  assod^ 
ations  formed  for  mutual  defence,  who  aclmowledge  no 
other  authority  but  that  of  their  own  government,  6b» 
serve  the  rules  of  justice  to  the  subjects  of  Other  stateBf 
live  generally  under  their  own  laws,  lUid  maititain  their 
independence  by  their  own  force.  It  makes  no  differ^ 
ence  that  the  new  state  formed  part  of  another  acknow^ 
ledged  state ;  states  may  be  legitimately  divided.  The 
states  of  Holland  and  America  were  treated  as  sovereign 
states  by  the  nations  of  Europe  before  their  independence 
was  acknowledged  by  Spain  and  Great  Britain^  The 
considering  separated  portions  of  an  ancient  state  as  new 
and  independent  states,  does  not  legalize  the  conduct  of 
British  subjects  who  assist  them  in  the  contest  with  their 
old  governments,  such  governments  being  in  alliance 
with  Great  Britain.  His  Lordship,  however,  reserved 
the  point  for  the  consideration  of  the  Court. 

It  wdls  then  object^,  that  the  raising  of  loans  for  a 
state  at  war  with  a  state  which  was  In  friendly  relation 
with  the  government  of  this  country,  was  an  illegal 
transaction,  and  that  the  Defendant  was  not  responsible 
for  any  thing  said  of  the  Plaintiff  toucliing  his  conddGt 
In  the  illegal  transaction.  The  Chief  Justice,  however^ 
overruled  the  objection,  thinking  the  Plahitiff  had  been 
attacked  in  his  private  character  independently  of  the 

political 
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paUtiGal  transacdon,  and  a  Terdict  was  found  for  him  on       IdlS. 
the  whole  declaration^  with  40O2L  damages.  yw&utfi 

Tadify  Seijt.  on  the  two  objections  above  stated^  ob- 
tanad  a  role  nisi  for  a  nonsuit  or  a  new  trial ;  and  for  an 
arrest  of  ju^pnent^on  the  ground  that  the  innuendo  in  the 
'ttgfakh  count  was  Baore  extensive  than  the  words  would 
bear.  It  might  be  said  innocently  of  any  person,  that 
he  aet  off  to  Paris  with  200^000/.  ofjekn  Bull's  money; 
and  if  that  count  were  bad,  the  yerdict  in  a  case  for  hbel 
haying  been  taken  in  all  the  counts,  could  not  be  en- 
tered np  OD  a  single  one,  HoU  v.  Sckol/SehL  {a)  [The 
obfeettoft  that  Chili  could  not  be  considered  as  a  state 
until  vecQgnised  as  such  by  the  goTermneDt  of  this 
country,  and  that  unless  it  were  so  recognized^  the 
Plaintiff  could  not  in  a  British  Court  allege  his  mia- 
aiOB  as  envoy,  or  his  authority  to  raise  a  loan,  was 
urged  at  great  length  and  with  great  learning  by  Toddy 
and  Spankie  Serjts.  for  the  Defendant;  but  as  the 
Court  came  to  no  decision  on  the  subject,  holding, 
that  for  the  purposes  of  this  action  the  Defendant  had 
sufficiently  admitted  those  points  in  the  libel  itself,  it  is 
unnecessary  to  report  the  argument] 

The  objection,  that  the  Plaintiff  having  been  engaged 
in  an  illegal  transaction,  could  not  recover  damages  for 
any  thing  said  of  his  conduct  in  that  transaction,  which 
was  sustained  chiefly  on  the  authority  of  Hunt  v.  Bell(b)j 
was  anawered  by  the  assertion,  that  the  libel  contained 
imputations  on  the  Plainti£^  on  topics  dehors  the  illegal 
traasBCtion;  his  alleged  absconding  to  Paris  with  the 
maney  ntsed  havmg  nothing  to  do  with  the  illegality 
of  aaisiag  it. 

• 

BestC.  J.  A  motion  has  been  piade  in  this  case  for 
a  nonsuit  or  a  new  trial,  and  die  ground  stated  for  the 

{a)  6  T.  JL  «9i.  (i)  i  BiftgJb.  s. 
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.first  is,  that  the  declaration  has  alleged  there  is  sadi  a 
state  as  Chili  g  that  the  Plainti£P  has  been  appointed 
minister  plenipotentiary  from  Chat  state  to  this  country ; 
that  there  is  such  a  state  as  BttenosAyresf  that  ytt^Htd^ 
lett  has  been  appointed  consul  general  for  that  state; 
and  that  there  has  been  no  proof  of  these  allegadons. 
I  decided  at  the  trial»  that  the  existence  of  those  states 
was  proyed}  and  I  have  now  the  satisfaction  to  state, 
that  all  my  learned  brothers  fully  concur  with  me,  in 
thinking  there  is  no  foundation  for  the  otiyection  whidi 
has  been  ndsed  on  this  head*  The  statement  in  the 
declaration  was  mere  inducement,  and  it  is  suffideiit  if 
what  is  so  stated  has  been  admitted  by  the  Defendant 
on  the  fiK:e  of  the  libel  itself.  On  the  fi^e  of  this  libel 
the  Defendant  admits  that  there  are  soch  states  as  OuU 
and  Buenos  jfyres;  and  it  was  proved  at  the  trial,  that 
the  Plaintiff  had  been  appointed  minister  plenipoten- 
tiary for  the  first,  and  Mr.  Hidlett  consnkgeneral  tot 
the  second,  it  appears  to  us  all,  that  the  allegations 
are  made  out* 

The  second  objection  was,  that  the  Plaintiff  could  not 
recover,  as  the  loan  which  he  came  to  negotiate  was 
illegal,  and  the  Plaintiff,  it  was  said,  could  maintain  no 
action  ari»ng  out  of  a  transaction  which  was  itsdf  con* 
trarytolaw. 

The  case  ot  Hunt  v.  ^^tf  lmostfiillyagreeto,aDdifI 
then  had  had  the  honour  of  a  seat  in  this  Court,  I  shoold 
have  decided  in  the  same  manner,  for  I  think  that  where 
a  man  complains  of  a  libel  written  respecting  an  illegal 
transaction  in  which  be  is  engaged,  the  illegality  ofdiat 
transaction  is  an  answer  to  his  eonq^ints;  but  it  ap- 
peared to  me  at  the  trial,  and  my  opinion  is  now  oai^ 
firmed  by  that  of  my  learned  brothers  on  the  bench, 
that  if  a  man  is  gi^ilty  of  an  illegal  transaction,  fraud 
ultra  that  transaction  is  not  on  that  account  to  be  im- 
puted to  him ;  or,  in  other  words,  if  a  man. is  guilQr  of 
borrowing  money  in  a  manner  whidi  the  low  has  for- 
bidden, 
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bidden,  he  is  not,  therefores  to  be  charged  with  com-        1S26. 
JDittiiig  a  firand  upon  the  English  nation* 

Another  point  was  made  at  the  trial,  which  point  I 
did  not  save  for  the  consideration  of  the  Court,  and 
'thendbre  no  nonsmit  can  be  Altered.  I  thoa^t  the 
libel  imputed  to  the  Plaintiff  the  having  committed 
a  fraad  upon  the  Bf9glish  nation.  On  re-considering 
the  imputations  in  this  libel,  and  the  innuendoes  in  the 
declaration,  I  am  of  opinion  the  libd  imputes  to  the 
Plaintiff  no  finaud  whatever  upon  the  English^  It  is  a 
rule  of  law.essential  to  the  liberty  <if  the  press,  that  in  all 
actions  for  libel  every  part  of  the  paper  must  be  read, 
in  order  to  collect  its  meaning.  On  reading  this  libel 
over  for  that  purpose,  I  think  that  the  Plaintiff  is 
charged  with  defrauding  the  people  of  ChiU,  and  not, 
as  is  alleged  in  the  innuendoes,  with  defrauding  the 
people  of  England. 

His  Lordship  here  read  the  libel  in  proof  of  his 
opinion,  and*  when  be  came  to  the  passage,  **  I  write  this 
not  for  the  English  readers  of  the  Chronicle^  but  for  the 
people  dl  South  America  "  he  observed,  this  is  most  im- 
portant to  shew  the  meaning  and  object  of  the  libel. 
The  insinuation  is,  that  you  (the  iPlaintiff)  have  raised  a 
loan  which  the  people  of  Chili  do  not  want,  and  have 
applied  it  to  your  own  private  purposes,  and  that  in- 
sinuation means,  that  the  fraud  is  committed  upon  the 
people  of  ChtK,  and  not  on  the  people  of  England,  If 
I  lend  a  man  money,  that  money  may  be  said  to  be 
taken  out  of  my  pocket,  but  if  the  agent  who  receives  it 
.  from  me  for  the  borrower,  spends  it  instead  of  delivering 
it  over  to  the  borrower,  he  does  not  cheat  me,  but  the 
borrower.  I  am  at  present  of  opinion,  that  the  innuendo, 
^^  meaning  thereby  that  the  said  Plaintiff  had  cheated 
John  Btdlf*^  is  not  made  out,  since  that  is  not  really  the 
meaning  of  the  passage. 

As  this  distinction  was  not  attended  to  at  the  trial,  it 
18  fit  it  should  go  down  again.  * 

•       Mr. 
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1896.  Mr.  Seijt  Vax^han  subimtted  that  this  was  as 

tirely  new  point,  and  that  counsel  sbodU  ha^e 
pennitted  to  be  beard  apoa  it. 

Tbe  Lord  Chief  Justice  and  Mm  Ju^e  Pabk,  haw^ 
e?er»  were  of  opinion,  tbat  if  the  jad|;e  who  tried  tt|^ 
cause  was  satisfied  that  sufficient  attentlf^a  bad  nN>l  been 
paid  to  an  important  part  of  tbe  oaM,  and  the  Court 
agreed  with  him  in  that  opiiiioii»  the  cause  must  gp  down 
to  another  trial.  The  Court  was  not  finally  deciding 
but  potting  tbe  case  in  a  state  for  farther  enquiry. 

Rule  absolute  for  a  iiew  triaL 


RULE  OF  COURT- 

Hilary  Term,  6tb  &  7tb  G,  4. 

It  is  ordered.  That  all  prisoners  who  have  been  or 
sball  be  in  custxxly  of  the  warden  of  His  Majesty's 
prison  of  the  Heet  for  the  space  of  six  months  after  they 
are  supersedeable,  although  not  superseded^  shall  be 
fix>m  time  to  time  discharged  out  of  the  custody  of  tbe 
said  warden,  by  the  said  warden,  as  to  all  such  actions 
in  which  they  have  been  or  ^hall  be  supersedeable ;  and 
that  no  prisoner  shall  be  entitled  to  any  Todta  in  the 
said  prison  by  reason  of  seniority,  except  from  the  time 
of  his  being  charged  in  the  actions  in  which  he  is  not 
supersedeable. 

By  tbe  Court 
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Court  of  COMMON  PLEAS, 


AMD 


OTHER   COURTS, 

xlr 

Easter  Term^ 

In  the  Seventh  Year  of  the  Reign  of  George  IV. 


Redpath  v.  Williams.  AprUu. 

n^HE  Defendant  having  avoided  the  service  of  a  wfit  Stoiing  |Mv 

of  capias  ad  respondendum^  by  causing  her  servant  ***?^   J^ 

to  say  that  she  was  ill,  or  not  at  home ;  the  Plaintiff's  which  tha  Um 

attorney  having  learned  from  her  counsel  that  she  pro*  ^^"^^^  ^^ 

11M6S  t0  f%* 
posed  to  persevere  in  avoiding  the  service,  enclosed  a  ^^^i^  i,  ^ot 

copy  of  the  writ  in  a  letter,  and  put  it  into  the  post,  9P^  tsrvic^ 

where  he  found  it  afterwards  remaining,  the  Defendant  |^^|^|2|f^L 

when  it  was  offered  her  by  the  postman  having  refused  have  bssa 

to  take  it  in*  ^***'»  "^^ 

He  then  filed  an  affidavit  of  these  fiicts,  entered  aa  ^^  ^  i^^g 

appearance  under  the  statute,  and  signed  interlocutory  avvManet  itf 

Judgment. 

Wilde 
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Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
jadgment  for  irregularity,  against  which  rule 

Peake  Serjt  shewed  cause  on  the  authority  of  Aldred 
V.  Hicks  (a),  where  it  was  holden,  that  if  any  person 
who  has  corresponded  on  the  subject  of  an  action,  wil- 
fully refuse  to  receive  process  inclosed  in  a  letter  by  the 
post,  it  shall  be  deemed  good  service,  though  he  never 
read  the  letter ;  but 


The  Court  held  the  service  insufficient,  and  made  the 
rule  absolute,  though  without  costs,  as  they  thought  the 
attorney  might  have  been  misled  by  tlie  case  cited. 

Rule  absolute. 

{a)  5  Taunt.  x86. 


April  !%• 


Beckwith  V.  Corral  and  Another. 


In  an  action  T^ROVER  for  bills  of  exchange.  At  the  trial^before 
H  •^^^  Be^  C.  J.,  Londm  sittings  after  Hilary  term  last, 
exdiange  it  appeared  that  the  Plaintiff  had  on  the  2Sd  of  Decern" 
•K*™^  *  ber  1825,  been  robbed  of  his  pocket  book,  containing  a 
hadcadiedk  ^^^^  dated  November  2 Isty  1825,  drawn  by  bankers  at 
toaftrmgeri    CofUerbury^   to  the  order  of  Mr.  H.  Meredith^   upon 

W  w«/oiT>-  ^^'^^^Sf^^  ^^^  ^^'j  baiikers,  Lomhard  Street^  payable 
perty  diitcted  thirty  days  after  sight,  indorsed  by  Meredith  and  ac- 
to  comdor       cepted  by  Remingtons. 

On  the  26th  of  December  the  Plaintiff  advertised  the 


used  due  cfili-   loss  of  his  pocket-book,  but  said  nothing  of  the  lost  bill. 

genceinap. 

priting  tke  pnblic  of  his  loss,  and  whether  the  Defendant  had  acted  with  good  £uth 

and  sufficient  caution  in  the  receipt  of  the  bill. 

On 


Bbckwith 

V. 
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On  the  30th  be  gave  Bemngtam  notice  of  it,  and  re*       1826. 

quested  them  to  stop  the  bill.     In  the  advertisement,  he 

staied  that  the  contetits  of  the  pocket-book  were  i^  no  use 

to  any  hut  the  aamer.  Corral. 

The  Defendants  were  bankers  at  Maidstone.  The  bill 
was  presented  to  their  clerk  on  the  29th  of  December^  by 
two  young  men  who  were  strangers  to  him.  One  of 
them  said  he  was  the  son  of  the  indorser  s  and  the 
amount  of  the  bill  was  thereupon  paid  in  notes  of  the 
Defendant's  bank. 

The  Chief  Justice  left  it  to  the  jury  to  consider  whe- 
ther the  Plaintiff  had  used  due  diligence  in  apprising 
the  public  of  his  loss»  and  whether  the  Defendants  had 
acted  with  good  faith  and  sufficient  caution  in  the  receipt 
of  the  bill. 

The  jury  having  found  a  verdict  for  the  Defendants, 

Wilde  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  mis-directed. 

He  argued  that  the  Defendant's  title  to  retain  the  bill 
must  depend  wholly  on  the  question  whether  or  not 
they  had  acted  with  caution  and  good  faith.  The  utmost 
negligence  on  the  part  of  the  Plaintiff  would  not  entitle 
them  to  retain  the  bill,  if  they  had  conducted  themselves 
incautiously  or  with  bad  faith.  But  according  to  the 
manner  in  which  the  question  had  been  left  to  the  jury, 
they  might  have  found  a  verdict  against  the  Plaintiff  on 
the  ground  that  he  had  not  used  sufficient  diligence, 
although  they  might  at  the  same  time  have  been  satis- 
fied that  the  Defendants  had  acted  incautiously :  and  it 
did  not  appear  upon  which  ground  the  verdict  was  ac- 
tually given ;  but 

7^  Court  thought  that  the  Plaintiff  was  bound  to 
give  notice  of  his  loss  as  extensively  as  possible.  That 
so  &r  from  having  done  so  in  the  present  instance,  he 

had 
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16^  h§4  n^tk^  me^eitiMm  Miei^ted  partm  to  wboiyi  tbtdlotot 

'     -  ^^^  mtm  might  ba  oflEboed,  by  stuting  that  ih»  cpiitmt#  »f 

«,;.  tb^  pocke(*b0ok  wer«  of  no  tts«  to  Mjr  but  th^  ^VQwer  ; 

CoBB4JfH  they  therefore  rejected  the  applicatioOt  J^fid  WUif 

Tonk  nottOn^. 


Jprii  1$.     Oddie,  Demandant ;  Foster,  Tenant ;  Eaii  of 

Plymouth,  Vouchee. 

Recovery.  A    PART  of  the  premises  named  In  the  deed  to  lead 

Amendment*     U^m-    .  tii  fi*i  «i 

the  uses  had  been  omitted  m  the  copy  of  the  pr^e^ 
cipe  which  precedes  the  warrant  of  attorney. 

Bosanquet  Seijt  moved  to  amend  by  inserting  the 
words  omitted.  But  the  Court  said  they  could  not 
apply  the  warrant  of  attorney  to  premises  not  named  in 
the  pracipe^  and  refused  the  amendment 


't    T'r  ■- 


April  11.  Tooth  v.  Bagwell. 

nPHIS  was  a  trial  at  bar  of  a  writ  of  right ;  th^  dfn»i 
mark  having  been  tendered, 

Vaughan  jSerjt.  on  the  part  of  the  tenant  contendo^ 
that  the  Demandant  ought  to  begin  by  shewing  the 
seisin  of  his  ancestor.  In  Tyssen  v.  Clark  {a)  it  did  not 
appear  that  the  4emi  mark  had  be€i3L  t^der^;  but 

W  3  /Tib,  54X. 
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The  Court  held  thai;  the  tenant  must  b^.    Bur^       1886. 
roi(gA  J«  referred  to  a  cause  of  Luke  v.  Harris^  tried  at 
Exeter^  and  Goieke  to  Gallon  v.  Harvej/i,  tried  at  JDoT'o 
thesiert  in  vrhjch  ibis  point  bad  been  expressly  deter- 
Joined^ 


Jarvis  v.  Dean.  ^prU  x8. 

HTHE  Plaintiff  declared  in  caciey  to  recover  damages  Persons  had 

for  an  injury,  occasioned   by  his  fidling  one  dark  ^^^^^ 
night  into  an  area,  which  the  declaration  alleged  the  habits  of  pass- 
Defendant  wrongfully  and  negligently  to  have  left  open,  '"^  "P  *"** 
at  a  house  which  he  possessed  in  the  parish  of  Jslingtonj  unpaved  and 
and  in,  near  tOy  and  adjoining  a  certain  street  called  unfinished 
BamAuryBtm^  which  atreet  at  that  time  was  and  still  is  terminated  in 
'^  a  common  puUie  street  and  highway  for  all  the  liege  fields,  where 
9ul^ect6  of  our  Lord  the  King,  jlK>  go,  return,  pass^  and  ^^^^^^^* 

i»  t  11    •  ^    t  were  built. 

repass  on  foot  every  year,  and  at  ail  tunes  of  the  yeaf*      A  jury  hav- 
at  their  free  will  and  pleasure.**  ing  found  a 

At  the  ilfiVUZf sea? 'Sittings  in  this  term  before  Best  C..J.,  ^y^^  ^^h^c  the 
•the  Plaintiff  proved  the  injury  as  alleged  in  the  declar-  Court  refused 
ation.    It  appeared,  however,  that  the  area  in  question  ^"^"^^  ^ 
belonged  to  one  of  two  unfinished  houses,  standing  in  a  was  moved  for 
new  atreet  leading  from  White  Conduit  Street  to  some  ©n  the  ground  . 
fields,  in  which,  also,  .there  were  houses ;  the  street  was  ^^  sufficient 
neither  paved  aor  lighted.    The  inhabitants  had  paid  evidence  of  a 
highway  rates  and  paving  rates.  The  road  through  this  ^®<"<^*"on. 
street  communicated  wiA  a  public  road  which  passed 
over  fidds  to  Highgatef  and  hitd  been  used  as  a  public 
road  for  four  or  five  years. 

It  was  objected,  on  behalf  of  the  Defendant,  that  the 
street  being  neither  paved  nor  lighted,  and  leading  only 

to 
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to  the  fields,  a  dedication  to  the  pablic  could  not  be 
presumed,  so  as  to  justify  the  allegation  in  the  dedar* 
ation  that  it  was  a  common  puUic  highway. 

The  Chief  Justice  told  the  jury,  that  if  they  thought 
the  street  had  been  used  for  years  as  a  public  thorough- 
&re,  with  the  assent  of  the  owners  of  the  soil,  they  might 
presume  a  dedication.  A  verdict  having  been  found  for 
the  Fiamtiff, 

Vaughan  Serjt  moved  for  a  new  trial,  on  the  ground 
above  stated.  He  cited  Roberts  v.  Karr  (a),  where  it 
was  holden  there  could  be  no  partial  dedication  to  the 
public;  and  if  it  appeared  there  had  been  no  dedication 
as  a  carriage-way,  a  public  right  to  a  footway  could  not 
be  acquired. 

Best  C.  J.  I  left  the  dedication  as  a  question  of  &ct 
for  the  jury.  This  had  been  a  public  thoroughfiire  for 
many  years,  and  it  did  not  appear  that  what  had  been 
done  was  done  by  the  authority  of  the  lessors  of  the 
houses  only^  without  the  acquiescence  of  the  owner  of 
the  soil;  and  I  therefore  told  the  jury  they  might pre-> 
sume  it  was  used  with  the  assent  of  the  owners  of  the 
soil.  In  Woody.  Veal  (d)  the  road  was  only  used  by  the 
tenants  of  particular  houses.  There  was  no  thorough- 
fare, and  there  were  circumstances  to  show  that  the 
owners  of  the  soil  never  had  assented  to  the  way  being 
used  as  a  public  road.  There  were  no  such  fiicts  in 
the  present  case ;  on  the  contrary  it  was  beneficial  to 
their  property  that  there  should  be  a  public  approach  to 
this  street  firom  the  public  roads  at  both  ends  of  it  As 
it  had  been  used  for  four  or  five  years  as  a  public  roadf 
the  jury  were  warranted  in  presuming  that  it  was  used 
with  the  full  assent  of  the  owners  of  the  soil.     The  jury 


{a)  iCa$np9%^%* 


{b)  SB.&A.4S4. 


were 
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w«re  therefore  justified  in  the  verdict  they  gave,  and        1826. 
there  is  no  pretence  for  the  present  motion. 

The  rest  of  the  Court  concurred,  and  Vaughan 

Took  nothing. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Taylor  v.  J.  Willans.  ApHiig. 


JOSEPH  WILLANS  sued  Taylor  in  debt,  on  the  Averment  in 

statute  of  Anne^  "  as  well  for  the  poor  of  the  parish  *^  ^e  Mmine 
of  8t*Jmme$f  in  the  county  cX Middlesex,  as  for  himself;"  act»  that  the 
and  alleged,   "  that  one  WiUiam  fVillafis,  at  the  parish  P^^^^^^^^^!^^ 
of  Si*  James  in  the  county  of  Middlesex^   did  at  one  by  playing  at 
and  the  same  sitting,  by  playing  at  a  certain  game  called  rouge  et  noir  : 
Bauge  et  Nair^  lose  to  the  Defendant  a  large  sum  of  cient  on  error" 
money»  to  wit  (50/. }» and  did  then  and  there  pay  the  same  without  alleg- 
to  the  said  Defendant"  ^"^^  ^^""^ 

to  have  been 

The  Plaintiff  below  having  recovered,  and  judgment  lost  by  playmg 

having  been  given  for  him  in  the  Court  of  King's  Bench,  '^^^l'  ^'°- 

the  Defendant  below  brought  error  into  the  Exchequer  plaintiff  hav- 

Chamber,  and  assigned  as  causes  of  error,  that  there  ing  sued  qui 

are  two  parishes  of  Si.  Jaines  in  Middlesex,  —  5/.  James  '^'"j  *  ^^. 

Clerketmdli  and  Si.  James  Westminster:  and  that  it  did  parish  of  St, 

not  appear  which  was  meant     Also,  that  it  was  not  ^^^^^^y  in 

sufficiently  averred  that  WiUiam  Willans  lost  money  to  Middlesex : 
ibe  Defendant  below  at  one  and  the  same  time,  by      Held,  suffi- 

playing  with  him,  or  that  the  Defendant  belowplayed-at  all,  ^^ou^^in**^* 

Middlesex 
there  are  the  pariihet  of  St.  Janus  Clerienwell  and  St.  James  in  the  liberty  of 
Wifstfninster. 

Vol.  III.  H  h  or 
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or  betted  on  the  sides  of  those  who  did  play,  so  as  to 
bring  the  case  within  the  9  Ann.  c.  14.  s.  2* 

Brodrick  for  the  Defendant  below.  First,  as  a  moiety 
of  the  penalty  goes  to  the  poor  of  the  parish,  it  is  es- 
sential that  it  should  distinctly  appear  on  the  pleadings 
in  what  parish  the  offence  was  committed.  But  that 
does  not  appear  on  this  declaration,  if  the  Court  takes 
judicial  notice  that  there  are  two  parishes  of  5^.  James 
in  the  county  of  Middlesex ;  and  it  must  be  intended 
that  such  notice  will  be  taken  of  the  fact,  when  there  are 
many  public  acts  of  parliament  which  recognize  the 
parish  of  St.  James  in  the  liberty  of  Westminster^  and 
others,  such  as  28  G.  3.  ^r.  10.,  30  G.  3.  c.64.,  which 
recognize  St.  James  Clerkenwell. 

Unless  the  Court  will  take  judicial  notice  of  this  fact^ 
the  money  may  never  be  obtained  by  either  parish ;  for 
it  would  be  no  variance  to  describe  either  of  them  as 
St.  James.  In  the  cases  in  which  parishes  have  been 
holden  to  be  misdescribed,  the  variance  has  usually  con- 
sisted in  a  mis-statement  of  the  name  of  Ae  patron  saii^ 
as  in  Wilson  v.  Gilbert  (a),  Harris  v,  Cooke*  (A) 

Secondly,  the  9  Ann.  c.  14.  s.  2.  enacts,  *^  That  firom 
afid  after  1st  May  1711,  any  person  or  persons  whatso- 
ever who  shall  at  any  one  time  or  sitting,  by  playing  at 
<:ards,  dice,  tables,  or  other  game  or  games  whatsoever, 
or  betting  on  the  sides  or  hands  of  such  as  do  play  at 
any  of  the  games  aforesaid,  lose  to  any  one  or  more  per- 
son or  persons,  so  playing  or  betting,  in  the  whole  the 
sum  or  value  of  10/.,  and  shall  pay  or  deliver  the  same^ 
or  any  part  thereof,  the  person  or  persons  so  Iteing,  and 
paying  and  delivering  the  same,  or  any  ittfinrnker,  may 
recover  it  by  suit." 


{a)  %  B.i!fP.i%i. 


■    Tb^re- 
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Therefore,  where  A.  plays  with  B»  and  bets  with,  and 
loses  on  the  bet  to  C,  the  statute  does  not  apply.  And, 
for  aught  that  appears  on  the  declaration,  such  might 
have  been  the  case  in  the  present  instance,  ^ow,  a 
par^  who  sues  on  a  statute  must  shew  clearly  that  his 
case  falls  within  it.  Com.  Dig.  Action  on  Stat.  A.  S. 
PleadeTy  C.  6.  It  must  appear  that  the  party  named 
was  either  plajring  with  the  Defendant  or  betting  on  the 
game,  and  in  such  a  case  nothing  can  be  presumed 
after  verdict  that  is  not  expressly  stated.  Lynhall  v. 
Lof^boUom  (a),  Spieres  v.  Parker  (&),  Rushton  v.  A^* 
naU{c),  BuU\.  Howard,  (d) 


IM6. 


V. 
WiLLANS. 


Pattesonf  cont^  was  stopped  by  the  Court  on  the 
first  point:  on  the  second  he  urged,  that  one  party 
could  not  lose  money  to  another  by  playing  at  cards, 
sinless  he  played  with  him. 


.  Per  Curiam.  The  declaration  is  sufficient.  It  does 
•not  appear  by  any  act  of  parliament,  that  there  are 
%wo  parishes  of  St.  James^  in  Middlesex.  It  appears  that 
there  is  a  parish  of  St.  James  derkennoeU^  and  another 
parish,  sometimes  called  St.  James^  and  sometimes  St. 
James  in  the  liberties  of  Westminster.  Looking  at  th^ 
statutes,  therefc^e,  there  b  only  one  parish  called  St. 


As  to  the  second  objection,  it  sufficiently  appears  that 
the  party  lost  the  money  to  the  Defendant  by  playing; 
and  if  lost  to  the  Defendant  by  playing,  it  mutt  have 
been  lost  by  playing  with  him,  for  if  the  party  had  betted 
with  the  Defendant,  he  would  have  lost  by  betting,  and 
not  by  playing. 

Judgment  affirmed* 


(0)  %WfU.z^* 


i^d)  4  fi.  £5*  4-  f>ss^ 
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'^ni  ai.  FoRSTER  and  two  Others  v.  Lawso^.. 


Ftosont  in  r^ASE  for  libel.  The  dedaradoa  stated,  that  tbe 
p>^l>ip  a*  piainti£&  at  the  time  of  the  publishing  of  the  libels 

bankers  mayt  '  **        , 

without  shew-  ^^^^  bankers  in  partnership  together  at  Cambridge^  and 
ing  the  pro-  were  in  good  and  solvent  circumstances,  and  had  never 
^^  respec-  stopped  payment,  nor,  undl  the  dme  of  the  publishing 
dve  shaves,  the  libel,  had  been  suspected  to  be  in  bad  and  in- 
join  m  an  ac-  solvent  circumstances,  or  to  have  stopped-  payment,  but, 
against  them  ^^tA  that  time,  were  always  in  good  credit :  By  mesBS 
in  respect  of     of  which  premises  the  Plaintiffi,  before  the  publishing 

the  libel,  had  acquired,  and  were  then,  daily  acquirin|^ 
great  gains  and  profits  from  their  trade :  Yet  the  De- 
fendants, contriving  to  injure  the  Plaintiff  in  their  trade, 
and  to  cause  it  to  be  suspected  and  believed  that  the 
Plaintiffs  were  in  bad  and  insolvent  circumstances^  and 
that  the  Plaintifis  as  such  bankers  as  aforesaid  had 
stopped  payment,  and  thereby,,  and  otherwise,  to  injure 
the  Plaintifis  in  their  trade,  falsely  and  malidoosly 
published,  and  caused  and  procured  to  be  puUished, 
in  a  certain  public  newspaper  called  *'  The  Time$^ 
the  following  fidse^  scandalous,  malicious,  and  defiun- 
atory  libel  of  and  concerning  the  Plaintifi  in  their 
trade  and  business:  (that  is  to  say,)  ** Though  the  ao» 
counts  from  some  parts  of  the  country  respecting  the 
renewal  of  confidence  in  the  local  banks  are  fiivonraUe^ 
yet  the  list  of  failures  of  such  estabUshmo:^  intelltgenoe 
of  which  reached  town  yesterday,  is  of  fearfol  extent 
Tbe  following  are  the  names  of  some  of  the  sufferers : 
The  Hinckky  bank  of  Sansame  and  Ca,  the  bank  of 
Jervis  and  G>.  of  the  same  place,  being  the  only  esta- 
blishments 
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blisbments  in  that  town ;  the  Soutkanqfton  bank  of  KeUam 
and  Co. ;  the  Peterborough  bank  of  Simpson  and  White ; 
the  Wisbeach  bank  of  James  Hill  and  Son ;  the  Kingston 
{Surrey)  bank,  the  only  one  in  the  town.  At  Cambridge^ 
it  is  said,  that  four,  out  of  the  six,  banks  in  that  town 
have  stopped  payment,  viz.,  that  of  Thomas  Fisher  and 
Sdn;  that  of  c7.  Mortloch^  Esq.,  and  Sons;  that  of  Jfor*- 
lodk  and  Co. ;  and  that  of  R.  E,  and  JR.  Fosters  :**  (mean- 
ing the  said  Plaintiffs  in  their  said  trade  and  business). 
^*  The  letters  from  Cambridge  state  that  the  graduates 
and  heads  of  colics,  so  far  from  adding  to  the  alarm 
on  this  occasion,  as  is  said  to  have  been  recently  the 
case  among  the  members  of  another  learned  body,  inter- 
kred  in  the  most  prompt  manner,  and  tendered  their 
assistance  in  a  very  large  sum,  provided  that  by  such 
means  the  evil  could  be  averted ;  but  the  assistance  was 
declined,  because  there  was  no  prospect  of  its  proving 
Effectual:'' 

And  also  the  fidse^  scandalous,  malicious,  defamatory, 
and  libellous  matter  following  of  and  concerning, 
amongst  others,  the  Plaintifis  in  their  trade  and  bu- 
siness; (that  is  to  say,}  **  Since  writing  the  above  we 
understand  that  an  express  has  arrived  from  Cambridge^ 
with  information  that  the  whole  of  the  banks  in  that 
place''  (meaning,  amongst  others,  the  Plaintiffi  in  their 
trade  and  business,)  "  have  suspended  their  payments, 
the  partners  of  the  respective  firms  having  met  together, 
and  mutually  adopted  a  resolution  to  that  effect,  but 
intimating  amongst  their  friends  a  hope  the  suspension 
would  only  be  temporaiy  t'' 

By  means  of  the  publishing  of  which  said  several 
fidte,  scandalous,  malicious,  and  defamatory  libels  by  the 
Defendant  of  and  concerning  the  Plaintiffs  in  their 
tfade  and  business  as  aforesaid,  the  Plaintiffit  not  only 
faove  been  and  are  greatly  injured  in  their  trade  and 
bttsinessi  and  have  been  and  are  suspected  and  believed 

H  h  S  to 
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to  have  been  insolvent,  and  to  have  stopped  paymenti 
but,  also,  divers,  to  wit,  ten  thousand  promissory  notes 
made  by  the  Plaintiffs  in  the  way  of  their  trade  and 
business  for  the  payment  by  the  Plaintiffs  of  divers 
sums  of  money,  amounting  in  the  whole  to  a  large  sumi 
to  wit,  the  sum  of  20,000/.,  which  before,  and  at  the 
time  of,  the  publishing  the  said  several  libels  were  out- 
standing and  in  circulation,  and  which,  but  for  the  pub- 
lishing of  the  said  several  libels  would  have  remained 
and  continued  outstanding  and  in  circulation,  were  pre- 
sented to  the  Plaintiffs  for  payment  thereof,  and  the 
Plaintiffs  were  called  upon,  forced,  and  obliged  to,  and 
did  necessarily  pay  and  satisfy  to  the  respective  holders 
of  such  notes  the  several  sums  of  money  in  such  notes 
respectively  specified,  whereby  the  plaintiffi  not  only 
lost  and  were  deprived  of  all  the  benefit  and  advantage 
which  might  and  would  have  accrued  to  them  from  the 
said  notes  continuing  outstanding  and  in  circulation,  but 
were  put  to  great  trouble  and  expence  of  their  monies, 
to  wit,  to  an  expence  of  2000/*,  and  suffered  and  sus- 
tained great  loss,  to  wit,  a  loss  of  2000/.,  in  and  about 
the  raising  and  procuring  sufficient  money  to  pay  and 
satisfy  the  said  several  notes,  and  thereby,  and  otherwise^ 
by  means  of  the  premises,  the  Plaintifis  have  been,  and 
are,  greatly  injuri^d  and  damnified. 
General  demurrer  and  joinder* 

Taddy  Seijt  in  support  of  the  demurrer.  Firsts 
The  language  complained  of  is  not  actionable:  the  in^ 
ducemen^  of  the  declaration  alleges  that  the  Plain tiflb 
have  never  been  in  insolvent  circumstances,  and  have 
never  stopped  payment.  But  the  Defendant  has  no« 
where  alleged  against  their  insolvency  or  stoppage;  he 
only  mentions  suspension  of  payment,  which  is  com- 
patible with  the  highest  degree  of  solvency  and  mer« 
cantile  credit. 

Secondly^ 
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Secondly,  The  Plaintiffi  cannot  join  in  an  action  of 
tort,  unless  they  disclose  a  joint  interest  and  joint  da- 
mage: CoryUm  v.  Lithelye^  and  Seijt  Williams*  note 
thereto,  (a)  But  these  bankers  may  each  have  had  very 
different  interests  in  the  firm,  and  each  may  have  been 
damaged  in  a  very  different  degree.  A  recovery  in  this 
joint  action  would  be  no  bar  tq  a  separate  action  by  each 
of  the  partners,  for  his  share  in  the  alleged  damage. 
Cooke  V.  Batchelor  (A)  is  the  only  case  in  which  it  has 
been  bolden  that  partners  can  sue  for  a  libel  on  the  con- 
duct of  a  firm ;  and  in  that  case  it  was  abundantly  manifest 
that  the  plaintif&  had  sustained  a  joint  damage :  But, 

Thirdly,  Here  it  is  not  clear  that  the  Plaintiffs  have 
sustained  any  damage;  the  allegation  of  special  damage 
contains  no  averment  that  the  Plaintiff's  notes  were 
payable  on  demand,  and  when  or  to  whom  payable ; 
and  unless  it  appear  that  the  Plaintiffs  were  under  a 
legal  obligation  to  pay  them,  they  cannot  legally  be  said 
to  have  sustained  damage  by  paying  them. 

Best  C.  J.  An  objection  has  been  made  to  the  de- 
claration in  this  case,  namely,  that  the  action  has  been 
brought  by  three  persons  jointly,  and  that  they  could 
not  properly  join  in  such  an  action. 

The  general  rule  of  law  is,  as  laid  down  in  the  case  in 
Croke{c)y  namely,  that  where  several  persons  are  charged 
with  being  jointly  concerned  in  a  murder,  each  of  them 
must  bring  his  separate  action  for  it,  and  the  reason  is,  that 
they  have  no  joint  interest  to  be  affected  by  the  slander. 
Where,  however,  two  persons  have  a  joint  interest  af- 
fected by  the  slander,  they  may  sue  jointly ;  and  the  case 
of  Cooke  v.  Batchelor  is  not  the  first  case  which  has  de- 
termined this  point. 

In  the  note  in  Saunders^  to  which  the  Court  has  been 
referred,  the  learned  editor  states,  that  two  joint  tenants 

{a)  2fFmj.Saund,ti6a.  (e)  Cro.  Car*  $1^.    Smith ^f, 
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or  co*parcehers  might  join  in  an  action  for  slander  of  the 
title  to  their  estate,  and  the  form  of  the  dedaration  in 
such  an  action  is  to  be  found  in  Braambrao, 

This  doctrine  has  also  l>een  recendy  considered  and 
confirmed  in  the  case  of  Collins  v.  Barrett^  in  which  it  was 
holden  that  two  persons  might  bring  a  joint  action  for  a 
maliciously  holding  them  to  bail,  if  the  cbmplaint  in 
the  declaration  was  confined  to  the  expences  which  they 
were  jointly  put  to  in  procuring  their  liberty. 

It  has  been  said,  that  notwithstanding  the  judgment 
against  the  Defendants  in  this  action,  if  either  of  the 
Plaintiffs  has  sustained  any  separate  damage,  he  may 
'still  maintain  a  separate  action.  I  cannot  see  how  there 
can  be  any  separate  damage.  The  business  injured  is 
the  joint  business,  and  the  libel  only  afiects  the  Plains 
tifi*s  through  their  business.  If,  howerer,  a  copartner- 
ship be  libelled,  and  the  libel  contains  something  which 
particularly  affects  the  character  of  one  of  that  firm, 
I  think  a  joint  action  may  be  maintained  against  the 
libeller,  who  would  have  less  reason  to  complain  of 
such  proceedings  than  he  would  have  if  each  partner 
brought  a  separate  action  for  the  injury  done  to  the  firm. 
Another  objection  raised  by  the  Defendant's  counsel  is, 
that  the  Plaintifi*s  have  not  stated  the  proportion  of  in- 
terest which  each  respectively  had  in  their  joint  busi- 
It  is  not  necessary  for  them  to  do  so ;  with  their 


ness. 


several  proportions  the  Defendant  has  nothing  to  do. 
Any  compensation  they  may  recover  will  belong  to  them 
generally,  and  it  is  nothing  to  the  Defendant  how  it  may 
be  divided  among  them.  It  has  also  been  urged  that  the 
words  contained  in  the  paragraph  are  not  actionable* 
I  have  no  hesitation  in  deciding,  that  to  say  of  any 
bankers  they  have  suspended  payment,  is  actionable. 
For,  what  can  be  the  meaning  of  such  a  statement,  ex* 
cept  tiiat  they  are  no  longer  solvent  ?  Saying  that  a 
banker  has  suspended  payment  is  saying  that  be  cannot 
pay  his  debts.    A  temporary  inability  to  pay  liebta  is 

insd- 
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insolvency.  The  charge  cf  suspending  payment  k  a 
charge  of  insolvency.  Such  a  statement  will  instantly 
bring  all  the  creditors  of  a  banking-house  upon  it,  and 
completely  stop  their  business  by  preventing  any  one 
from  taking  their  bills. 

But  here  special  daiilage  is  stated,  and  I  think  cor* 
fectly  stated. 

It  has  been  otgected,  that  the  special  damage  is  not  set 
out  with  sufficient  certunty.  Even  if  that  were  so,  ad- 
vantage could  be  taken  of  it  only  by  a  special  demurrer. 
In  my  opinion,  however,  the  special  damage  is  clearly 
and  distinctly  set  out.  The  PlainUffi  state  that  they  bad 
a  number  of  promissory  notes  outstanding  and  in  cir- 
culation, and  that  in  consequence  of  these  libeb  ih^ 
were  called  upon  and  forced  and  obliged  to  pay  those 
notes ;  how  or  when,  was  not  material,  it  being  sufficient 
that  they  declare  that  they  have  thereby  lost  all*  the  be- 
nefit and  advantage  which  would  otherwise  have  accrued 
to  them  in  thebr  trade  and  busmess,  from  the  notes  re* 
maining  outstanding  and  in^circulation. 

The  declaration  goes  even  farther ;  it  states,  that  the 
Plaintiffis  have  sufiered  and  sustained  a  great  loss  in 
raising  and  procuring  sufficient  money  to  pay  and  satisfy 
their  several  notes.  It  appears  to  me  that  the  declar* 
ation  is  unobjectionable^  and  that  the  PlaintiA  wre 
entitled  to  judgment 
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Pabk  J.  I  fully  concur  in  the  judgment  which  has 
just  been  delivered. 

I  believe  it  to  be  clear  law,  that  wherever  slanderous 
words  are  spoken  of  partners  in  the  way  of  their  trade« 
they  may  maintain  a  joint  action  for  them,  though 
lliey  do  not  state  spedal  damage.  Tie  case  of  Cooke 
V*  Baiehekr  is  unimpeached  and  unimpeachable ;  but 
there  are  other  cases  of  good  authori^,  which  also 
establish  the  doctrine  there  laid  down. 

The 
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The  objection  that  it  does  not  appear  whether  or  not 
the  notes  paid  by  the  Plaintiffs  were  due,  is  answered 
by  the  allegation  that  the  Plaintiffs  were  forced  and 
obliged  to  pay  them. 

It  is  not  necessary  to  decide  the  question,  whether  a 
verdict  recovered  against  the  Defendant  in  this  joint 
action,  by  all  the  partners,  could  be  pleaded  in  bar  to 
separate  actions  brought  againsc  him  by  each  of  the 
partners ;  but  if  the  partners  have  been  injured  in  thdr 
separate  capacities,  they  have  each  a  right  to  maintain 
his  separate  action. 

Upon  all  the  grounds  which  have  been  presented  to 
the  Court,  I  am  clearly  of  opinion  that  this  action  is 
maintainable. 


BuRRouGH  J.  The  action,  in  my  opinion,  is  veiy 
properly  brought,  and  will  be  productive  of  considerable 
benefit  to  the  public,  by  teaching  the  conductors  of 
newspapers  to  act  with  greater  caution  than  they  have 
recently  displayed*  It  has  been  argued,  that  separate 
actions  ought  to  have  been  brought,  because  the  Plain- 
tiffs had  not  each  an  equal  interest  in  their  business; 
but  how  can  that  be  known  to  the  Court  ?  The  case  ia 
precisely  similar^  to  that  of  Co(Jce  v.  Batchelor^  and  the 
declaration  is  sufficiently  certain.  No  question  can  be 
agitated  as  to  whether  the  special  damage  has  been  pro- 
perly set  out  in  this  case ;  for  I  agree  entirely  with  the 
Jjovd.  Chief  Justice,  that  as  the  libel  complained  of  re- 
flected on  the  Plaintifis  in  the  way  of  their  trade,  the 
action  is  maintainable,  without  setting  out  any  special 
damage. 

.   GabeIiEE  J.     It  seems  to  me  that,  in  a  case' like  the 
present,  there  is  no  distinction  in  the  form  of  an  action^ 
whether  it  is  brought  for  a  firm  consisting  of  mapy  in- 
dividuals^ 
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dlvidaal%  or  of  a  single  individuaL     I  am  of  opinion  that        1 S2B* 

the  demurrer  cannot  be  supported. 

Judgment  for  Plaintiff,  ^^ 

Lawson. 


FOBSTER 


The  Mayor,  Bailifi^  and  Burgesses  of  the  'dpnl%%. 

Borough  of  Berwick-upon-Tweed  v.  Shanks. 


/COVENANT  by  the  lessors  against  the  assignee  of  In  covenant 

^  the  lessee  of  a  term  in  certain  premises,  which  were  »K^  ^%  ^ 

,  1.1      a»Mgnee  of  the 

alleged   in   the  declaration  to  be  "  situate  withm  the  leuee  of  pre- 

liberties  o(  Berwick^upan-Tweed"    The  venue  was  laid  »"»  de- 
in  Northumberland.     General  demurrer  and  joinder.'        deckntion  as 

situate  within 
WUde  Seqt  in  support  of  the  demurrer.     The  action  J^^.^"  ""^ 
being  brought  against  the  assignee  of  the  term,  is  local,  apon-Twied, 
and  the  venue  should  have  been  laid  in  Berwick'tqKm'  ^  ^^"®  *=*"' 

'  not  be  laid  in 

7vJeed.  Nortbumber^ 


landm 


Pedke  Serjt.  contra.  The  venue  is  well  laid,  it  not 
dbdnctly  appearing  in  the  declaration  that  the  premises 
are  not  in  the  county  of  Northumberland,  There  is  no 
filacer  for  Berwick'^fon^Tweed^  and  causes  arising  in 
that  borough  must  be  tried  in  Northumberland,  Rex 
V.  Ckmie*  {a)  But  at  any  rate  it  is  sufficient  upon 
general  demurrer,  if  it  does  not  appear  upon  the  de» 
claration  that  the  premises  are  not  in  the  county  of 
Northumberland:  and  there  is  nothing  on  this  declaration 
to  shew  that  part  of  the  liberties  oi  Berwick-upon-Tweed 
are  not  in  Northumberland.  In  the  case  of  Barker 
V.  Darner  (6),  which  first  decided  that  in  covenant  against 

(a)  %  Burr.  834.  .  {b)  Cartb.,  1 8ft. 

the 
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l$fi6.       the  assignee  of  a  term  the  rentie  is  local,  ike  Defeadant 
Th  M       a£  P^®*"^^  ^  ^®  jurisdiction  of  the  Court,  that  the  landk 
Berwick-     demised  lay  in  Ireland^  to  which  plea  the  Plamtiff  de- 
OT0N.TWB«D  murred.    In  the  BaU^qf  Lichfield  v.  SUOer  (a),  the  De* 
Sbamkb*      ^dant  pleaded  that  the  lands  were  situate  in  the  city  of 
Lid^ld  and  county  of  the  same  dty ;  which  being  tra^ 
versed,  WiUes  C.  J.  said,  ^  If  it  had  stood  upon  the  de- 
claration only,  the  objection  would  not  have  arisen,  fer 
the  premises  there  are  only  said  to  lie  in  the  city  of 
Lichfield^  and  we  cannot  judicially  take  notice  of  the 
boundaries  of  counties/' 

'  In  the  Mayor  qf  'London  v.  Cde  ((),  where  the  pre* 
mises  were  in  Middlesex j  the  venue  was  laid  in  London^ 
find  it  Was  objected  that  it  ought  io  have  been  laid  m 
Middlesex.  Lord  Kem/on  said,  in  afiswer,  ^  It  does 
not  cleiurly  appear  that  the  land  lies  in  the  county  of 
Middlesex.'' 

Wilde.  It  does  appear  here  diat  the  piemiieB  lie 
within  the  borough.  Witinn  the  liberties  of  the  boroa|^ 
is  within  the  boroufi^,  or  the  word  ^*  liberties^  has  no 
meaning.  The  decision  in  the  Mmfor  rf  London  v*  Cole 
turned  npon  the  statiite  of  jeofiuls,  and  the  defisct  was 
cured  by  verdict  Barker  v.  Darner  atid  BaUffi  of 
lAdifidd  V.  Slater  shew  that  the  ventie  is  lo^  in  such 
an  actionas  the  present!  and  the  bociks  of  *pracd66  fluv 
nish  a  well-known  suggestion  to  be  entered  on  the  re- 
cord in  causes  arising  within  the  borough  of  Berwick^ 
t^Mm^Tweed. 

Best  'C.  J.  This  action  is  undoubtedly  local,  because 
it  arises  on  privity  of  estate,  and  not  on  privity  of  con- 
tract The  question,  therefore,  is,  whether  it  appears 
on  the  dtelaratibn  to  have  beeti  brought  in  the  wrong 

(a)  ffiUu94S^.  m  fTitUstji 

county  $ 
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ooonty;  and  upon  examining  the  case  otBtxr.  Caalef       IBM* 
and  the  act  of  parliament  1  &  2  Joe.  1.  c.SS.,  we  think  <,J   ^^y^^ 
this  is  the  case.    Bermiek  was  originally  part  of  iSbo^-     BntwicK- 
leiitd;  and  afterwards  brought  within  die  kingdom  of  inoM-TwiiD 
Es^Umd,    But  diough  it  imns  part  of  the  kingdmn  of     ^mamm. 
fm^Umd^  it  is  not  within  the  county  of  Ncrikumberland. 
rhe  charter  of  the  inhabitants  of  this,  town  has  been 
ooofinned  by  act  of  pailiameat»  and^  therefiwe  we  are 
bound  to  take  judicial  notice  of  it*    They  have  courts 
wslfain  the  borough ;  they,  have  the  return  of  all  writs 
out  of  the  courto  at  WeshnimUrg  and  tho  sheriff  of 
NortkumbeHand  has  no  jurisdiction  in  the  borough.    The 
case  of  ibo  Bailifi  qf  Idd^ldd  Y.  Sloie9*  b  materiaUy 
distinguishable  fimn  the  psesent.  In  that  case  iV?flaC«X 
said»  he  could  not  take  notice  that  the  city  of  UdfiM 
was  to^feKtoDsive  with  the  county  of  the  city. 

In  the.  present  case  we  musty  under  the  act  of  pariia* 
nent,  judicially  take  notice  that  the  liberties  of  Bennet 
are  not  in  the  county  of  NorthMmberiandf  and.  that  the 
sheriff  of  Northumberland  cannot  enter  them.  As  to  the 
otQeodon,  that  there  is  no  filacer^  a  writ  may  issue  to 
the  bailiS  of  the  boroughs  Our  judgment,  therefine^ 
nrnst  be  for  the  De&ndanu 

Judgment  Aor  Defendanti 


The  Court  afterwards  ga?e  the  Pluintiff  leave  to 
amend  on  pejfment  of  tests. 
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Afrit  34. 


Walls  v,  Atch£SOn. 


Where  a  lessee 
quitted,  in  the 
middle  of  his 
term,  apart- 
ments which 
he  had  taken 
for  a  year, 
and  the  lessor 
let  them  to 
another  te- 
nant: Heldy 
that  she  could 
not  recover  in 
an  action  for 
use  and  occu- 
pation against 
the  lessee  for 
a  subsequent 
portion  of  the 
year  during 
which  the 
apartments 
had  been  un- 
occupied : 

Heldy  alsoy 
that  by  the 
admission  of 
another  tenant 
she  dispensed 
with  the  ne- 
cessity of  a 
written  sur- 
render. 


A  SSUMPSIT  for  use  and  occupation. 

At  the  Middlesex-  sittings  before  Besi  C.  J.  in  this 
term,  the  case  was  as  follows : 

On  the  14th  September  1824,  the  Plaintiff  let  furnished 
apartments  to  the  Defendant  at  siMy*firve  guineas  for  a 
year. 

The  Defendant  paid  one  quarter's  rent  to' the  14th 
December  J  and  then  quitted  the  lodgings. 
>  The  apartments  remained  vacant  till  the  9th  Jimuaiy^ 
twenty-six  day^  when  the  Plaintiff  let  them  to^another 
lodger,  at  a  guinea  a  week.'  But  in  the  beginning  of 
April  the  Defendant'^  attorney  paid  the  Plaintiff 'a  a^ 
tomey  the  suni  of .?/.  5«.,  which  h^  been  demanded  of 
the  Plaintiff  in  respect  of  tiie  rent  of  the  apartments.  '  ■- 
•  ;  The  Plaintiff  continued  to  let  the  apaitmehts  to  otder 
lodgers  till  the  beginning  of  July ;  but  failing  to  procure 
lodgers  from  that  time  till  the  14th  September^  «be  Mted 
die  Plaintiff  for  21/.  05. 6<2.,  the  sum  requisite  to  complete 
sixty-five  guineas  for  the  year. 

There  being  no  evidence  to  shew  that  the  Plaintiff 
had  re-let  the  apartments  on  behalf  of  theDefendant^ 
the  Lord  Chief  Justice  thought  she  had  rescinded  the 
contract  with  the  Defendant,  and  directed  a  nonsuit* 

Vaugkan  Seijt  now  moved  to  set  aside  this  nonsuit, 
and  have  a  new  trial,  on  the  ground  that  nothing 
appeared  in  the  facts  of  this  case  to  discharge  the  De* 
fendant  from  his  original  liability.  The  Plaintiff  in  re- 
letting the  apartments  had  let  solely  on  his  account,  and 
had  received  the  rent  to  his  use.     He  cited  Bedpaih  v. 

BaberiSt 
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'Itoieris(a)j  in  which  it  was  holden  that  if  a  tenant  abaii- 
don  premises  without  notice,  xhe  landlord  is  not  pre- 
cluded from  recovering  the  subsequent  rent  by  putting 
up  a  bill  at  the  window,  and  endeavouring  to  procure 
another  tenant :  also  Mollett  v.  Braine  {b\  in  which  it 
was  holden  that  a  lease  from  year  to  year  cannot  be  sur- 
rendered to  the  lessor  by  parol,  and  that  a  lenauit  who 
quits  in  the  middle  of  a  quarter,  under  an  oral  licence 
from  the  landlord,  is  bound  to  pay  rent  to  the  end  of  the 
year. 

But  the  Court  thought  that  the  Plaintilf  having  pre- 
cluded the  Defendant  from  occupying  his  apartments  by 
letting  them  to  another  person,  must  be  taken  to  have 
rescinded  the  agreement,  and  to.  have  dispensed  with  the 
necessity  of  a  surrender:  that  she  ought  to  have  giveh 
the  Defendant  notice,  if  her  intention  was  to  let  the 
apartments  solely  on  his  account:  and  Park'K  J.  re- 
ferred to  the  case  of  Uoyd  v.  Crispier  where  the  lessoi^, 
having  consented  to  the  introduction  of  another. oc- 
cupier, was  holden  to  have  no  claim  on  the  lessee,  who 
was  under  covenant  not  to  assign  except  widi  licence.  - 

Rule  refused. 


Mi 
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Walls  ' 
tr. 

AiCHEB6N. 
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Radenhurst  v.  Bates. 


jiprilxS. 


J^T  the  last  Warwick  assizes,  before  Best  C.  K  the  ^^"*fT^ 

Pldntiff  obtained  a  verdict  for  250/.,  on  a  declav-  ^^jd     ^ 

ation  which  stated  that  on  the  14th  day  of  F^ruaty  agreedtohone 

a  cooob,  each 

of  them,  one  stage,  on  the  road  from  L  to  B^  and  thatt  in  case  of  default,  ooe  of  them 
should  sue  the  defaulter  for  a  penalty  which  shoOld  be  divided  among  the  non-de- 
firalters,  hdd,  that  an  action  might  be  maintained  on  the.  agreement,  againat  a  ds. 
laultery  by  the  party  80  appointed  to  sue,  and  that  the  others  need  not  JGin  in  the  actiott* 

1825, 
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1 885»  at  Birmingham^  in  the  county  of  Warwick^  by  a  oer* 
toio  Agreement  in  writing,  then  wd  there  made  by  and 
between  PlaintiffandDefendant,  together  with  ame  George 
Cole,  one  Henry  Wakefiddj  one  John  Scott,  and  one 
JTumiu  Bmery,  it  was  declared  that  they  wbo^e  ngna- 
l^irea  and  plapes  of  residence  were  at  the  fix)t  of  the  said 
agieement,  subjobed  thereby,  mutually  and  reciprocally 
bound  theroselTes,  each  to  the  other,  under  the  con- 
ditions and  restrictions  thereinafter  recited,  (that  is  to  say,} 
they  agreed  in  common  accordance  to  forthwith  establish 
a  stage-coach,  to  be  worked  or  con¥eyed  by  them  respect- 
ixrely  firom  Birmingham  aforesaid,  in  the  said  coun^  of 
Warmickf  Xt>  lAverpool,  in  the  county  of  Lt^pcaster,  and 
tp.  be  returned  or  conveyed  over  the  same  Une  of  joum^ 
to  Birminghfim,  in  a  manner  and  time  of  conveying  the 
same  aa  thereinafter  stated,  each  pf  them  respectively 
thereby  having  desqribed  iQ  writing  against  their  signa* 
tures  severally  that  part  of  the  journey  foresaid  whidi 
they,  and  each  of  them  agreed  to  horse  and  convey- the 
si^id  coach,  and  the  time  and  manner  of  so  doing,  and 
they,  therel^y  matually  and  reciprocally  agreed  each  with 
the.  other  that  such  statement  against  their  respective 
signatures  should  be  a  part  of  that  memorandum  of 
agreement :  then,  for  the  better  and  more  immediately 
carrying  the  object  of  that  agreement  into  effect,  they 
further  mutually  and  reciprocally  bound  themselves  each 
to  the  other  to  the  following  stipulated  forfeitures  or 
penalties,  ranged  with  the  specific  condition  to  the  said 
agreement  attaehedt  and  that  such  forfeitures  or  penalties 
respectively  should,  and  it  was  thereby  severally  agreed, 
be  paid  as  liquidated  dami^ges ;  and  that  PlaintifT  sboald 
receive  all  and  every  of  suph  forfeitures  and  penalties  or 
penalty  that  might  a<^ri;e  accordingly,  and  in  default  of 
payment  by  any  of  the  party  or  parties  to  the  said  agree- 
ment, that  Plaintiff  might  and  was  thereby  authorized  and 
empowered'  by  them  mutually  to  sue  in  legal  i»x>cess  for 
the  same ;   and  that  the  amount  of  such  forfeiture, 

penalty. 
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penalty,  or  penalties  should  be  divided  amongst  th6       1826. 
parties  to  that  agreement  who  should  not  have  sub^  padekhubst 
jected  themselves  to  any  such  forfeitures,  penalty,  or  n). 

penalties,  as  aforesaid,  to  the  exclusion  of  any  and  evety  Bates. 
defaulter  under  the  circumstances  aforesaid,  as  to  sharing 
in  any  part  there<tf.  And  it  was  thereby  seve^Hy  and 
conjointly  agreed,  first,  that  every  party  or  person  to  th6 
said  agreemoit  who  should  not  be  ready  at  the  stipu- 
lated time  of  commencing  to  work  and  convey  the  staged 
coach  intended  to  be  established  as  aforesaid  over  that 
part  €(  die  journey  that  he  thereby  undertoolc  seed 
agreed  to  horse  and  convey  the  said  coach,  and  did  not! 
horse  and  convey  the  same  accordingly,  should  forfeit  the 
sum  of  50/.,  lo  be  recovered  and  applied  as  thereinbefore 
recited  and  stipulated.  And  it  was  thereby  furtlier 
mutually  and  reciprocally  agreed  that  such  stage-coach 
or  coaches  should  commence  to  be  conveyed  over  the 
said  journey  on  Monday  the  1^1  st  day  of  March  then 
ensuing,  that  is,  two  coaches  daily,  and  every  day;  the 
one  to  leave  Birmingham^  and  the  other  Liverpool;  and 
that  the  said  journey  should  be  performed  each  way  in 
thirteen  hours  and  a  hal^  the  proportion  of  the  said 
time  assigned  to  eaob,  being  attached  in  writing  against 
the  signature  of  each  proprietor.  And  in  order  to 
preserve  the  good  faith  indispensable  to  the  well-doing 
of  the  proprietors  of  the  said  coaches,  it  Was  mutually' 
and  reciprocally  agreed  by  each  with  Or  to  the  other, 
that  neither  of  them  should  directly  or  indirectly  be 
concerned  in  or  promote  the  interests  of  any  other 
coach  whatever,  that  might  be  worked  from  the  twO' 
extremities,  namely,  from  or  to  Birmingham  and  Liver^- 
pool,  but  that  their  interest  and  best  efforts  should 
be  applied  to  the  coach  then  in  contemplation,  and 
agreed  to  be  established,  and  for  any  and  every 
violation  of  such  good  faith,  the  person  or  persons: 
respectively  should  forfeit  as  a  penalty  200/.,  to  be  re« 
Vol.  III.  I  i  covered 
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1826.       covered  and  applied  as  in  such  cases  theretofore  stipu- 
j^j^j^^y^  lated.    And  it  was  further  mutually  and  reciprocally 
V.  agreed  by  the  parties  to  the  said  agreement  that  there 

Bates.       should  be  three  coachmen  and  two  guards  em^doyed  on 
the  said  coaches;  and  it  was  further  agreed  by  the 
parties  that  for  officing  the  coach  at  each  es:tremity» 
including  stationery,  books,  lights,  porters,  and  clerks, 
one  guinea  should  be  allowed  at  the  Birmnghanh  and 
one  guinea  ^t  the  Liverpool  end  weekly,  and  deducted 
&om  the  earnings  of  the  coach  in  accounts  in  progress ; 
and  it  was  further  mutually  and  reciprocally  agreed  by 
the  parties  aforesaid,  each  with  the  other,  that  no  party 
or  person  to  the  said  agreement  should  cease  to  convey 
the  said  coach,  or  impede  it  on  its  joumies  by  not  con- 
veying or  causing  it  to  be  conveyed  over  his  proportion 
of  the  journey,  agreeable  to  bis  undertaking,  under  the 
forfeiture  of  lOOt  liquidated  damages  to  be  pud  by  him^ 
to  be  applied  in  manner  aforesaid ;  that  is,  in  the  under- 
standing of  coach  phraseology,  he  should  not  take  off 
his  horses,  unless  he  should  give  three  months'  notice 
in  writing  previously  to  the  proprietors  severally  of  his 
intent  so  to  do;  and  that  all  the  penalties  should,  and  it 
was  severally  agreed  might  be  retained  by  Plaintiff  out 
of  any  money  that  might  come  to  his  hands  on  account 
of  the  person  or  persons  subject  to  such  penalty  or  pe- 
nalties.   And  Plaindff  further  saith,  that  the  signatures 
at  the  foot  of  the  said  agreement  subjoined,  and  the 
several  parts  of  the  said  journey  which  the  parties  signing 
the  said  agreement,  and  each  of  them,  agreed  to  horse 
and  convey  the  said  coach,  and  which  were  described  in 
writing  against  the  signatures,  were  as  follows,  that  is 
to  say,   Charles  Badenkurst  (the  Plaintiff)  from  Ar- 
mingham  to  Wolverhampton  s  George  Cole  from  JVotver^ 
hampton  to  St^rdf   Henry  Wakefield  from  Stafford 
twenty  miles  further  towards  Liverpool ;  Jokn  ScoU  the 
ground  from  Liverpool  to  Northwickg  Thomas  Emery 

from 
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from  Sanitvich  to  Northmck^  deven  and  batf  miles,  and       1826. 
back ;  M.  Bates  (the  Defendant)  fourteen  miles  from  -o^^^jf^g^ 
HarUey  to  Sandback  and  back,  and  two  hours  to  work  v. 

the  same.  And  the  said  agreement  being  so  made,  after-  Bati& 
wards,  to  wit,  on,  &c.  at,  &c.  in  consideration  thereof 
and  that  Plaintiff  at  the  special  instance  and  request  of 
Defendant,  had  then  and  there  undertaken  and  faithfully 
promised  Defendant  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  in  his  part  and  behalf  to  be  performed 
and  fiilfilled,  Defendant  undertook,  and  then  and  there 
foithfiilly  promised  Plaintiff  to  perform  and  fidfil  the 
said  agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled.  And  Plaintiff  further  saidi 
that  afterwards,  to  wit,  on,  &c.  at,  &c  it  was  stipulated 
and  agreed  by  and  between  the  said  parties  to  the  said 
agreement,  that  the  time  for  commencing  to  work  and 
convey  the  said  coach  over  that  part  of  the  said  journey 
over  which  Defendant  so  undertook  and  ^reed  to  horse 
and  convey  the  said  coach,  should  be  the  2 1st  day  of 
March  in  the  year  aforesaid,  and  that  afterwards,  to  wit, 
on,  &C.  the  said  stage-coach  on  its  said  journey  from 
Birmingham  to  Liverpool  arrived  at  Hanky  aforesaid,  for 
the  purpose  of  being  then  conveyed  by  Defendant  to 
Sandbatk  aforesaid,  being  his  proportion  of  the  said  jour- 
ney as  in  the  said  agreem^t  mentioned,  to  wit,  at,  &c. 
and  that  Defendant  was  then  and  there  duly  required  to 
convey  the  said  stage-coach  from  Hanley  aforesaid  to 
Sandback  aforesaid  accordingly ;  yet  Defendant,  not  re- 
gardmg  the  said  agreement,  nor  his  aforesaid  promise 
and  undertaking,  was  not  ready  at  such  stipulated  time 
to  convey,  nor  did,  nor  would,  when  so  required,  convey 
the  said,  coach  from  Hatdey  idbresaid  to  Sandback  afore- 
said, but  then  and  there  wholly  refused  so  to  do,  con«- 
trary  to  the  tenor  and  difect  of  the  said  agceement,  and 
of  his  aforesaid  promise  and  undertaking ;  by  means  of 

lis  which 
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1826.       which  said  several  premises,  Defeodaqt  ^Aetwwt^Sf  to 

Radeniotrst  ^*^  ^°*  ^^  ^  ^'  became  liable  to  pay  to  Plaintiff  the 
V.  said  forfeiture  of  50/*  liquidated  damages  to  be  applied 

Bates*      Jq  manner  in  the  said  agreement  mentioned,  when  he 
should  be  thereto  afterwards  requested. 

There  was  a  further  breach  charging  the  D^ndant 
with  having  promoted  the  interests  of  another  coach- 

Vaughan  Seijt.  moved  for  a  rule  to  shew  cause  why 
the  judgment  should  not  be  arrested,  on  the  ground 
that  the  consideration  alleged  for  the  De^dant's  pro- 
mise was  a  promise  by  the  Plaintifl^  whereas,  upon 
examming  the  agreement,  the  consideration  appeared  to 
be  a  promise  or  engagement  of  the  Plaintiff  and  several 
others  with  whom  in  e&ct  the  Defendant  was  a  partner 
under  the  agreement,  and,  therefore^  not  liable  to  be 
proceeded  against  at  law;  that  at  all  events  ail  the 
other  parties  ought  to  have  joined  in  the  action;  and 
also,  that  there  was  no  sufficient  allegation  of  perform- 
ance of  the  Plaintiff's  part  of  the  contract. 

A  rule  nisi  having  been  granted, 

Taddjf  and  Adams  Seijts.  shewed  cause*  Each  of  the 
parties  to  this  instrument  agrees  to  be  liable  to  all  the 
rest,  and  empowers  one  to  sue;  and  however  necessary 
it  might  be  that  all  should  join  or  be  joined  in  a  suit  as 
against  strangers, — as  among  themselves,  none  can  object 
to  a  proceeding  pursuant  to  his  own  agreement.  Such 
an  agreement  constitutes  the  OAly  mode  by  ^hich  any 
one  of  them  can  be  prevented  from  releasing  another 
from  the  consequences  of  a  violation  of  his  contract 
Each  agrees  with  the  other,  (not  the  others)^  respectively; 
each  has  a  separate  interest,  and  each  is  prohibited  from 
domg  certain  acts  in  their  nature  several. 

Such 
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Sach  an  agreement  is  clearly  valid;  Dimes  v.  Haoh       1826. 
tins  (fl),  Omfon  v.  Ogk  (J),  Barton  v.  Hanson  {c) ;  and  ^^^^^-^ 
performance  on  the  part  of  the  Plaintiff  is  sufficiently  v. 

alleged  in  the  averment  of  the  arrival  of  the  coach  at  the       Bates* 
place  at  which  the  Defendant  was  to  horse  it. 

Vaughany  in  support  of  the  rule,  urged  in  addition  to 
the  objections  started  on  obtaining  the  rule  nisij  the 
want  of  reciprocity  in  the  agreement.  If  the  Plain- 
tiff were  a  de&ulter,  how  were  the  other  parties  to  sue 
him  ? 

Cur.  ado.  vidt. 

Best  C.  J.  who  gave  the  judgment  of  the  Coui^ 
(after  stating  the  declaration),  said, 

Several  objections  have  been  made  to  this  declaration 
in  arrest  of  judgment.  First,  it  has  been  insisted  that 
this  agreement  makes  the  parties  to  it  partners,  and,  there- 
fore, if  any  of  them  have  any  claims  against  the  others^ 
they  must  go  into  a  court  of  equity.  What  is  sought  ta 
be  recovered  by  this  action  is  not  partnership  property ;' 
the  Plaintiff  and  the  Defendant  are  not  tenants  in  com- 
mon of  it;  the  Defendant  has  no  interest  in  it.  It  is  a 
penalty  to  be  paid  by  the  Defendant  to  die  Plaintiff  for 
the  use  of  the  other  contracting  parties,  the  Defendant 
himself  being  by  the  agreement  expressly  excluded  from 
any  share  of  it.  There  are  no  accounts  to  be  settied  be^ 
fore  this  claim  can  be  decided,  and,  therefore,  no  one 
reason  why  tiiis  case  may  not  be  dbposed  of  in  a  court  of 
law,  or  why  the  parties  should  be  subjected  to  tiie  ex- 
pence  and  delay  that  must  attend  a  suit  in  equity.  Th^ 
courts  of  law  should  be  careful  not  to  narrow  their  juris- 
diction. Wherever  complete  justice  can  be  attained  in  a 

(«)  sM.^S.  4S8.         (h)  13  BMt9  538.  (0  ^  Tawtt.  49* 

I  i  $  court 


y 
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1826.       court  of  law,  a  suit  should  be  entertained  if  the  thing 

Radenhubst  ^'^'^^  ^®  ^  ^^g^  A^^  °^  ^^  equitable  right. 

V,  The  seoend  objection  is,   that  all  the  contracdng 

Bates.       parties  amongst  whom  the  penalties  are  to  be  diraledf 
should  have  joined  in  the  action. 

We-  think  that  the  members  of  a  firm  cannot,  by 
agreement,  give  an  authority  to  any  one  of  them  to 
bring  an  action  in  his  name  agunst  persons  not  mem- 
bers of  the  firm ;  but  where  several  parties  create  by 
agreement  penalties  to  be  paid  by  one  of  them  to  the 
others,  we  see  no  objection  to  their  empowering  one  to 
sue  for  the  others.  Such  an  agreement  is  in  e£fect  an 
undertaking  not  to  object  on  account  of  all  who  ought 
otherwise  to  have  been  joined  in  the  action  not  being 
joined. 

If  there  had  been  any  thing  in  this  objection,  it  might 
have  been  taken  in  Dimes  v.  HamkinSj  but  it  was 
not  started  either  by  the  bench  or  bar.  Corporations 
ofiben  make  bye-laws,  and  by  those  laws  direct  that 
penalties  shall  be  recovered  against  their  members  in 
actions  brought  by  the  head  of  the  corporation  for  the 
use  of  the  corporation.  Such  actions  are  properly 
brought  in  the  name  of  the  head  of  the  corporation 
only,  (a)  The  right  to  maintain  actions  by  corporations, 
is  founded  on  agreement  between  the  members,  as  in 
the  present  case. 

The  third  objection  is,  that  there  is  no  mutuality  in 
the  agreement,  because  if  the  Plaintiff  incurred  a  penalty 
he  could  not  sue  hiinself.  That  would  be  a  case  not 
provided  for  by  the  agreement,  and»  therefore^  all  the 
other  contracting  parties  who  had  incurred  no  penalty, 
must  join  in  the  action  against  him;  they  would  thus 
obtain  equal  redress,  although  not  in  precisely  the  same 
manner. 

{a)  See  i  Bos.  &PuI,  98.,  and  die  caies  diere  dted. 

Where 
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Where  an  act  of  parliament  directs  that  a  company  1826. 
shall  sue  and  be  sued  m  the  name  of  their  clerk,  and  he 
has  a  claim  against  them  for  wages,  he  cannot  sue  him- 
self^ but  must,  notwithstanding  the  provision  in  the  act,  Baks.. 
sue  the  company.  ^  -_ 

The  next  objection  is,  that  the  consideration  of  the 
Defendant's  promise  is  not  correctly  set  out  in  the  de- 
claration. It-is  insisted  that  it  should  have  been  stated, 
that  he  made  his  promise  to  fulfil  the  agreement  in  con- 
siderationf  .of  all  the  other  contracting  parties  having 
promised  him  to  fulfil  the  agreement  on  their  parts,  and 
not  as  it  is  stated  in  the  declaration,  in  consideration  of 
the  plaintiff's  haying  promised  to  fulfil  his  part  of  the 
agreement. 

But  the  agreement  is  set  out,  and  it  is  stated,  that,  in 
consideration  of  the  premises,  the  Defendant  undertook. 
This,  we  think,  is  sufficient,  and  that  the  other  allegation 
is  surplusage. 

The  last  objection  is,  that  it  is  not  averred  that  the 
Plaintiff*  or  the  other  contracting  parties  performed  their 
parts  of  the  agreement.  It  does  appear  on  the  de- 
claration that  the  coach  was  brought  to  the  Defendant's 
house,  from  whence  he  was  to  convey  it  on.  This  is 
the  only  thing  that  looks  like  a  condition  precedent  to 
the  performance  of  the  Defendant's  duty.  Although 
this  may  not  be  set  out  with  perfect  precision,  we  think 
it  cannot  be  objected  to  after  verdict.  The  Plaintifl^ 
therefore,  may  recover  the  502. 

With  respect  to  the  200/.  for  supporting  another 
coach,  there  was  no  condition  precedent  to  be  performed 
by  the  plaintiff  before  he  could  recover  that  penalty ; 
and,  therefore,  we  think  that  after  verdict  no  objection 
can  prevail  against  the  Plaintiff  recovering  that  penalty 
on  account  of  want  of  averment  of  the  performance  of 
any  duty. 

Rule  discharged. 
li  4 
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IS26. 


April  %'j. 


Blyth  v.  Bampton. 


Plaintiff  pur-f 
chased  a  hone 

for  55l'*  the 
Defendant 
'waiTsuiting 
him  soondf 
and  agreeing 
to  give  z/« 
back  if  the 
hone  did  not 
brbg  Plaintiff 
4^.  or  j/. 

The  aver- 
ment in  the 
declaration 
vm^  that  in 
Consideration 
the  Plaintiff 
would  buy  of 
the  Defendant 
a  bone  for  a 
ceitam  pnccy 
to  Wk,  ssl^9 
the  Defendant 
imdertook  the 
bone  was 
sound: 

Held,  a 
variance, 
Oaselee  J. 


HTHE  declaration  stated,  that  in  consideration  the 
Plaintiff  would  buy  of  the  Defendant  a,  horse  for  a 
certain  price,  to  wit^  SSLj  the  Defendant  undertook  the 
horse  was  sound.     Breach ;  want  of  soundness* 

At  the  trial  before  Best  C.  J.  last  Warwick  assizes,  it 
was  proved  that  Plaintiff  was  to  have  the  horse  for  S5l^ 
but  Defendant  was  to  give  a  pound  back  if  the  horse  did 
bring  the  Plaintiff  4  or  5  pounds. 

The  Chief  Justice  held  this  a  fatal  variance  and 
dMcted  a  nonsuit. 

Wilde  Serj.  moved  for  a  rule  nisi  to  set  aside  the  non^ 
suit^  and  have  a  new  trial.  He  contended  that  the  sub- 
^sliance  of  the  declaration,  was,  that  the  Plaintiff  had 
agreed  to  buy  the  Defendant's  horse.  That  this  was  the 
true  consideration  on  which  the  Defendant  had  been  in- 
duced to  warrant  him  sound.  The  price  was  imma- 
terial, and  laid  under  a  viz*  /  and  the  Defendant's 
agreement  to  return  \L  on  a  contingency,  might  have 
been  the  subject  of  a  cross  action,  but  was  no  part  of  the 
consideration  for  the  warranty  of  soundness.  In  Glad^ 
stone  V.  Neale  {a\  a  contract  for  the  purchase  of  about 
eight  tons  of  hemp  was  stated  under  a  viz.  in  the  decla- 
ration as  a  contract  for  eight  tons ;  and  this  was  held  no 
variance.  And  in  Crispin  v.  Williamson  (6),  a  contract 
for  oranges,  without  any  specification  of  price,  was  held 
to  be  well  described,  as  a  contract  for  oranges  at  a  price 
laid  under  a  viz.     A  rule  having  been  granted^ 


(«)  tz  Bait,  410. 


{b)  S  Taunt.  107. 

Bosanquet 
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Basanquet  Seijt  shewed  cause.    This  was  a  coodi-       1880. 
tional  contract^  and  is  improperly  described  as  having 
heen  absolute. 

The  omsideration  for  the  Defendant's  wurranQr  was 
the  soin  of  552.9  subject  to  a  reduction  of  1/.  upon  a  con- 
tingency ;  and  the  declaration  all^;esy  that  it  was  ab- 
solutely the  sum  of  5SL  The  cases  cited  do  not  apply, 
because  the  contract  in  them  was  not  conditional. 

Wilde  was  heard  in  support  of  his  rule. 

Best  C.  J.  After  regretting  the  state  of  the  law  with 
respect  to  variances,  and  pointing  out  the  expedient  of 
adhering  to  the  decisions  on  the  subject,  in  order  that 
the  inccMiventence  might  be  generally  felt,  and  the  law 
altered,  held  that  this  was  clearly  a  conditional  agre^ 
ment;  that  it  bad  been  stated  in  the  declaration  as  aa 
unqualified  agreement;  and  that,  therefore^  according  to 
all  the  principles  and  decisions  on  the  subject,  the  al- 
legation could  not  be  sustained.  In  the  two  cases  re^ 
ferred  to,  a  variation  in  respect  of  amount  and  price  had' 
been  holden  not  material;  but  there  was  no  case  which 
went  tlie  length  of  deciding  that  a  conditional  contract 
could  be  declared  on  as  absolute. 

Parke  J.  and  Burrough  J.  expressed  opinions  to 
the  same  effect. 

Gaselee  J.  differed  t  he  thought  the  price  immaterial^ 
especially  when  laid  under  a  videlicet  s  and  further,  that 
the  price  agreed  on  had  heiexk  correctly  stated  in  the 
declaration.  But  the  price  being  settled  at  BSL^  the 
Defendant  had  entered  into  two  engagements,  one,  that 
the  horse  was  sound,  the  other,  to  return  1/.  if  die 
Plaintiff  did  not  get  41.  or  SL  by  him.  It  was  sufficient 
in  the  first  instance  for  the  Plaintiff  to  sue  upon  the 

breach 
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1826.  breach  of  one  of  these  engagements,  and  he  might  after- 
wards have  demanded  the]l/.  in  case  the  horse  were  notf 
upon  ofiering  him  to  sale  within  a  reasonable  time^  scid 

for  4/.  more  than  SSL 

Rule  ^sdiaiged. 


April  9/9.  Greoory  v.  Doidge  and  Another. 

The  Phintifi;    T^EPLEVIN. 

cupied  lancb  Avowry  tor  rent  arrear,  with  the  usual  allegation 

under  A^        that  the  Plaintiff  held  the  dose  in  which,  &c^  as  tenant 
^1?     tered    ^^'^^^^  *°  ^®  Defendant  Doidge  by  virtue  of  a  demise 
mto  an  agree-  thereof  to  the  Plaintiff  theretofore  made, 
ment  to  pay         pi^^,  non  tenuit,  and  issue  thereon. 
Defendant*  ^^  ^^  ^'^  before  Gaselee  J.,  last  Cornwall  assizes,  it 

and  paid  z/«  appeared  that  one  Beare  died  seised  of  the  dose  in 
ledsment  of  "  ^'^icb,  &c*,  as  heir  es  parte  matemd^  and  that  the  De- 
bit titlof  being  fondant  Doidge  who  was  heir  ex  parte  patemd^  had  dis* 
J^^°°™^*^  puted  with  another  claimant  the  possession  of  the  pro- 
puted.  perty;  but  that  after  the  death  of  Beare^  Doidg^s 

It  tinning  brother  went  to  the  Plainti£^  who  had  occupied  as  lessee 
that  the  De-  ^^  Beare,  and  induced  him  to  pay  Is.  as  an  acknowledge 
iendant  had      ment  of  Doidg^s  title.    The  Plaintiff  stated  at  the  same 

?  ^^^*"'^/?      time  that  hb  annual  rent  was  7/^  and  it  was  agreed  that 

toe  pitM)eftVf 

Heldf  that  ^^  price  of  depasturing  some  cattle  of  the  Defendant's 
the  Plaintiff  should  be  deducted  from  the  amount  of  the  rent.  This 
tike  D^^  agreement  was  made  by  the  Plaintiff  in  ignorance  of  the 
ant's  title  in  a  defect  in  Doidg^s  title.  Notwithstanding  some  con- 
ttln't:  ^**^  testimony  about  the  agreement,  a  verdict  wns 
fkwt,  found  for  the  Defendant,  the  learned  Judge  reservmg  to 

the  Plaintiff  the  liberty  of  moving  to  enter  a  verdict  for 
himself  if  this  Court  should  be  of  opinion  he  could* 

after 
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after  the  acknowledgment  above  statecd  dispute  the  De- 
fendant's dtle  in  a  plea  of  non  tennit. 

WUde  Serjt,  having  obtained  a  rule  nisi  accordingly^ 

Pedke  Seijty  who  shewed  cause,  argued  that  the 
Plaintiff  having  acknowledged  the  Defendant's  titles  and 
having  agreed  to  the  amount  of  rent  he  should  pay* 
could  not  afterwards  dispute  the  title:  Akhome  v. 
Gomme{a):  and  though  a  disdnction  had  been  made 
where  a  tenant  did  not  originally  receive  possession  of 
the  land  from  the  avowants,  Bogers  v.  Pitcher  {Jb)j  yet  the 
Plaintiff  in  the  present  case  was  concluded  by  having 
accepted  a  new  demise  from  the  Defendant    But 

The  Court  was  clearly  of  opinion  that  the  Plaintiff 
having  come  into  possession  under  a  former  owner,  and 
having  entered  into  this  agreement  in  ignorance  of  the 
defect  in  the  Defendant's  title,  might  now  shew  that  the 
Defendant  was  not  his  landlord.  They  considered  the 
principle  to  have  been  clearly  established  by  Bogers  v. 
Pitcher f  and  the  language  of  BuUer  J.  in  Williams  v. 
Bartholomew  (c),  **  If  the  tenant  could  have  proved  that 
his  attornment  proceeded  on  the  misrepresentation  of 
him  who  claimed  as  remainder-man,  he  might  have 
proved  that  another  was  still  alive  and  entitled ;"  and 
they  mentioned  as  precisely  in  point  the  case  of  Fenner 
V.  Duplock{d\  in  which  it  was  holden  that  payment  of 
rent  by  a  lessee  to  a  lessor,  after  the  lessor's  title  had 
expired,  and  after  the  lessee  had  had  notice  of  an  ad- 
verse claim,  did  not  amount  to  an  acknowledgment  of 
title  in  the  lessor,  or  to  a  virtual  attornment,  unless  at 


{a)  %Bingh.S4. 
(b)  6  Taunt.  %o%. 


{e)  tB.t^P.3%6. 
id)  %Bmgb*  xo. 


the 
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the  time  of  paymtot  tke^  lessee  knew  the  predse  nature 
of  the  adverse  claim,  or  the  manner  in  which  the  lessor^s 
^.  title  had  expired. 

Don»E.  Rule  absolute. 


April  zS.  De  BeBGABECHE  V.  PiLLIN. 

Where  the  ac-    ASSUMPSIT  agamst  the  drawer  of  a  bill  of  exchange 
bm^  ex'  directed  to  W.  A.  Souths  who  accepted  it  according 

change  accepts  to  the  usage  and  custom  of  merchants  payable  at  SjfieSf 

not  necessary        Averment,  that  when  the  bill  became  due,  it  was  duly 
in  an  action      presaited  and  shewn  to  and  at  the  said  iS^^,  Snaiih^ 

dSiw  to^al-    ^^^  ^'  ^^^  payment,  according  to  the  custom,  and  pay- 

lege  that  the     ment  thereof  was  then  and  there  required,  according 

bin  was  pre-    ^  ^^  tenor  and  effect  of  the  said  bill  and  acceptance^ 

sented  to  the 

acceptor  in       but  that  the  said  Sykes^  Snaitkj  and  Co.  did  not  pay  the 

person,  if  there  gum  of  money  in  the  bill  specified,  or  any  part  thereof, 

^aTit  was       ^^'  ^^  SotUA  ;  of  which  premises  the  Defendant  after- 

duly  presented  wards  had  notice. 

at  the  bankers.  Demurrer,  assigning  for  cause,  that  the  bill  was  ac- 
cepted by  South,  payable  at  Sykes,  Snaiihy  and  Co.,  and 
it  is  not  expressed,  nor  does  it  appear  in  the  declaration, 
that  the  words  ^  not  elsewhere"  are  contained  in  the 
acceptance,  or  any  other  words  denoting  that  SouOi 
would  not  pay  the  bill  elsewhei^  than  at  Sykesy  Snaiih, 
and  Co.,  whereby,  and  by  force  of  the  statute  in  that 
case  lately  made  and  provided,  the  acceptance  of  tlie  trill 
was  general,  and  not  special,  fmd  due  presentment  to 
South  of  sach  bill,  when  due  and  payable,  ought  to  have 
been  alleged,  whereas  no  presentment  of  the  bill  to  Soidh 

is 
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is  allied:  and  also^  diat  no  dae  presentment  of  the  bill       1826. 
is  aUeffed  in  the  declaration.  J^  "„^  '- ' 

Spankie  Seijt  in  support  of  the  demurrer.    Whatr-  «. 

ever  might  be  the  case  as  against  the  acceptor,  as  agiunst  ^ 

the  drawer,  presentation  must  be  shewn  according  to  the 
terms  of  the  bill.  Now,  under  the  provisions  of  1  6. 4. 
c.  77.  this  acceptance  is  a  general  acceptance^  and  under 
a  general  acceptance^  presentation  must  be  made  to  the 
acceptor ;  but  presentation  to  SyJces  and  Co.  is  very  di& 
ferent  from  presentation  to  the  acceptor  at  the.  house  of 
SyJce$  and  Co.  which  ought  to  have  been  averred,  or  at 
least  that  the  acceptor  could  not  be  found  there. 

Best  C.  J.  By  the  1  &  2  G.  4.  c.  77.9  it  is  enacted, 
'*  That  if  any  person  shall  accept  a  bill  of  exchange, 
payable  at  die  house  of  a  banker  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed  and  taken  to  be,  to  all  intents  and  pur- 
poses, a  general  acceptance  of  such  bill ;  but  if  the  ac- 
ceptor shall  in  his  acceptance  express  that .  he  accqpis 
the  bill,  payable  at  a  banker's  house  or  other  place  only, 
and  not  otherwise  or  elsewhere,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 
a  qualified  acceptance  of  such  bill,  and  the  acceptor 
shall  not  be  liable  to  pay  the  said  bill,  except  in  default 
of  payment  when  such  pajonent  shall  have  been  first 
duly  demanded  at  such  banker's  house  or  other  place." 

The  result  of  the  act  is,  that  though  a  bill  be  by  the 
acceptance  made  payable  at  a  particular  place,  still  the 
acceptance  is  to  be  esteemed  a  general  obligation,  and 
the  acceptor  may  be  called  on  elsewhere,  as  well  as  at 
the  place  indicated.  But  though  the  le^slature  has 
provided  that  the  acceptor  may  be  called  on  elsewhere, 
it  has  not  made  it  comptdsoiy  on  the  holder  to  go  else- 
where.   It  has  been  argued,  indeed,  that  at  all  events, 

the 
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the  acceptor  should  himself  be  called  on  at  the  place 
indicated,  though  the  holder  b  excused  by  the  act  from 
presenting  his  bill  to  the  persons  who  carry  on  business 
at  that  place; — or,  that  at  least  it  should  be  averred  that 
the  acceptor  was  called  on  there  and  could  not  be  found. 
But  such  an  averment  would  be  absurd ;  for  the  accep- 
tor is  never  expected  to  be  there^  but  his  money.  It  is 
sufficient,  therefore,  to  all^e,  as  in  the  present  declar- 
ation, that  demand  was  made  there  for  the  money. 

Park  J.  The  construclion  of  the  act,  which  has 
been  contended  for,  is  absurd ;  for  if  an  acceptor  must 
be  always  present  at  his  bankers,  where  would  be  the 
convenienee  of  making  the  bill  payable  at  the  bankers. 
The  bill  was,  according  to  the  averment,  '^  duly  pre- 
sented for  payment/' 

BuRROUGH  J.  Presentation  to  the  acceptor  in  per- 
son has  been  dispensed  with,  by  his  pointing  out  the 
bankers,  as  the  place  at  which  payment  of  the  bill  might 
be  obtained. 

Gasexee  J.  concurred. 

Judgment  for  the  Pluntiffl 


Mi^  I.  Sprott  «;«  Powell  and  Another/ 

Vettiymen         AUCTION  for  the  amount  of  an  attorney's  bill. 

^lu'Sjf  *  -^^  ^"^  ^^  Maidstone  assizes,  before  the  Loid 

ordering  the     Chief  Baron,  the  case  appeared  to  be  as  follows : 

parish  sur- 
veyor to  take  steps  for  defending  an  indictment  for  not  repairing  a  road,  were  held 
not  to  be  retpontible  for  the  payment  of  the  attorney  employed  hy  the  aanreyor* 

At 
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At  A  special'vestry  for  the  parish  of  Spddhurst^  holdeii       1 B26* 
in  April  ISSl,  the  following  resolutions  were  entered 
into: 

^  Speldhurst  parish.  At  a  spedal  vestry,  held  in  the 
said  parish,  the  27th  April  1821,  {pursuant  to  public 
notice^}  for  the  purpose  of  taking  into  consideration  the 
propriety  of  resistbg  an  indictment  instituted  against 
the  inhabitants  of  the  said  parish  to  compel  them  to  re* 
pair  a  certain  piece  of  road; 

**  Resolved,  that  the  above  indictment  be  opposed. 

'*  2d.  That  the  surveyors  be  desired  to  take  the 
necessary  steps  for  carrying  the  first  resolution  into 
effect"  Signed  by  the  two  Defendants  and  six  other 
parishioners. 

The  Plaintiff  at  this  time  was  present  as  vestry,  clerk, 
and  IRabert  Fry^  the  then  surveyor,  gave  him  instruc- 
tions to  defend  the  indictment. 

Tke  indictment  was  defended. 

In  October  1824^  the  Plaintiff  delivered  his  bill  to 
James  Bichardson^  the  then  surveypr,  but  who  had  not 
been  surveyor  in  1821.  The  bill  was  headed,  <*  The 
surveyors  of  the  parish  of  Speldhurst  Drs.  to  Walter 
SprottJ*  Bichardson  refusing  to  pay,  the  Plaintiff  com- 
menced the  present  action  against  the  Defendants.  They 
resisted  payment  on  the  ground  that  the  survqror  for 
the  current  year  was  the  person  who  ought  by  a  rate  on 
the  parish  to  raise  the  necessary  funds,  and  from  time  to 
time  to  satisfy  claims  such  as  that  made  by  the  Plaintiff. 
This  was  expressly  provided  for  by  the  IS  6«S.  c.78. 
s.  56.  by  which  it  is  enacted,  <<  That  if  the  inhabitants 
of  any  parish,  township,  or  place  shall  agree  at  a  vestry 
or  public  meeting  to  prosecute  any  person  by  indict- 
ment for  not  repairing  any  highways  within  such  parish, 
township,  or  place  which  they  apprehend  such  person 
k  obliged  by  law  to  repair,  or  for  committing  any  nui- 
sance upon  snch  highways,  or  shall  agree  at  such  vestry 

meeting 
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meeting  to  defend  any  indictment  or  presentment  pre* 
ferred  egainst  any  such  parish,  township,  or  place,  it 
shall  and  may  be  lawful  for  the  surveyor  of  such  parish, 
township,  or  place,  to  chai^  in  his  account  the  reason- 
able expences  incurred  in  carrying  on  or  defending  such 
prosecution  or  defence  respectively,  after  the  same  shall 
have  been  agreed  to  by  such  inhabitants  at  a  vestry  or 
public  meeting,  or  allowed  by  a  justice  of  the  peace  with- 
in the  limit  where  such  highwayjshall  be,  which  expences 
when  so  agreed  to  or  allowed,  shall  be  paid  by  such 
parish,  towpship,  or  places  out  of  the  fines,  forfeitures, 
compositions,  payments,  and  assessments  authorized  to 
be  collected  and  raised  by  virtue  of  this  act." 

They  also  relied  on  Lanchester  v,  Frewer  (a),  and 
Lanckesier  ▼•  Tricker.  (i) 

Under  the  direction  of  the  learned  Chief  Baron,  who 
referred  to  Higgins  v.  Lix?ingslon  (c),  a  case  heard  on 
appeal  from  Scotland  to  the  House  of  Lords,  as  a  deci- 
sion in  favour  of  the  demand,  a  verdict  was  taken  for 
the  Plaintiff,  with  liberty  for  the  Defendants  to  move  to 
enter  a  nonsuit. 


Toddy  Seijt  having  obtained  a  rule  nisi  accordingly. 


Bosanquei  and  Wilde  Seijts.  shewed  cause.  In  em- 
ploying the  Plaintiff,  the  surveyor  acted  only  as  agent 
to  the  Defendants,  and  they  were  equally  liable  as  if  they 
had  named  him  and  employed  him  themselves.  The  act 
of  parliament  did  not  take  away  the  Plaintiff's  common 
law  remedy  against  those  by  whom  he  had  been  em- 
ployed. But  the  act  itself  gave  him  no  remedy  in  a  case 
tike  the  present ; 

The  47th  section  requires  that  the  accounts  of  the 
surveyor  should  be  annually  made  up  and  presented 


(a)  %  Bingb.  361.        {b)  z  Bit^b.  aoi. 


(c)  Not  yet  repoited. 
fifteen 
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fifteen  days  before  the  special  sessions  held  in  the  week 
after  the  Michaelmas  sessions.  The  Plaintiff's  bill,  from 
the  duration  of  law  proceeduigs,  could  not  be  made  out 
lill  two  or  three  years  after  he  was  first  employed,  and 
how  could  he  charge  successive  sets  of  surveyors  with 
firactional  portions  of  an  incompleted  expence?  The 
statute  called  on  the  magistrates  to  allow  the  surveyor's 
bill,  but  how  could  they  judge  of  it,  or  allow  it,  without 
seeing  the  whole  at  once?  and  if  they  refused  to  allow 
it,  as  the  Court  of  King's  Bench  would  not  grant  a 
mandamus  against  the  magistrates  in  such  a  case^  what 
remedy  had  the  Plaintiff  against  the  surveyor  ?  The 
only  question,  therefore,  was,  whether  or  not  he  had 
been  employed  by  the  vestry,  for  if  employed  by  them, 
every  person  attending  was  individually  responsible. 
In  Horsehf  v.  BeU  (a),  which  was  a  bill  filed  against  the 
commissioners  of  a  certain  navigation  in  Yorkshire, 
JshhurstJ.  said,  ^^  I  think  the  Defendants  are  personally 
liable ;  it  would  be  hard  that  the  Plaintifi^  who  has  done 
the  work  at  a  reasonable  pricey  should  have  no  remedy.'* 
And  in  Eaton  v.  BeU{b\  it  was  holden  that  commissioners 
of  an  inclosure  were  privatdy  responsible  to  their  bankers 
for  drafb  drawn  in  respect  of  the  inclosur^  though  the 
drafts  required  the  bankers  to  place  the  sums  mentioned 
in  them  to  the  drawers'  account  as  commissioners. 

In  like  manner  in  Higgins  v.  Livingston  the  commis- 
sioners of  a  turnpike  between  Edinburgh  and  GlasgoWy 

were  held  responsible,  in  their  private  (Opacity,  to  per- 
sons employed  by  them  about  the  construction  and  re- 
pair of  the  road«  And  in  Brook  v.  Guest  (c)  Abbott  C.  Jp 
held  a  churchwarden  individually  responsible  to  a  per- 
son whom  he  had  employed  to  draw  plans  of  a  church 


1836. 


(a)  iBr,Cb.Cas»iot» 

Vol.  IIL 


(e)  N.  P.  Stafford   Summer 
assizes,  zSaj* 


Kk 


for 
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for  the  inspection  of  the  commissioners  for  building  new 
churches  under  58  6. 3.  c.  41. 

These  decisions  were  not  adverted  to  in  the  arguments 
in  Lanchester  v.  Frewer,  and  Lanckester  v.  Tricker^  and 
those  cases  are  distinguishable  from  the  present  on  the 
ground  that  Lanchester  was  a  churchwarden,  and  in- 
stead of  commencing  an  action,  might  have  raised  a  rate 
to  indemnify  himself. 


Toddy  contrd.  So  the  surveyor  in  the  present  case 
was  authorized  under  ISG.S.  to  raise  a  rate  out  of 
which  he  might  have  reimbursed  himself,  upon  pre- 
senting annually  to  a  vestry  or  a  magistrate  the  account 
of  the  expences  incurred  within  the  year;  and  the 
Plaintiff  was  not  employed  by  the  vestry,  but  by  the 
surveyor.  Even  if  he  had  been  employed  by  the  vestry, 
vestrymen  are  not  individually  responsible  for  orde» 
^ven  by  the  vestry  as  a  collective  body ;  the  reasons 
for  this  are  fully  given  in  Lanchester  v.  Frewer*  For 
the  performance  of  such  orders  a  rate  is  raised  on  the 
inhabitants  of  the  parish  generally,  and  no  one  would 
attend  to  the  parish  business  at  the  risk  of  being  in- 
dividually responsible.  The  cases  referred  to  on  the 
other  side  are  all  cases  of  commissioners  or  church- 
wardens who  had  power  to  raise  a  fund  for  reimbursing 
themselves,  and  who  sufiered  from  their  own  n^lect. 


Best  C.  J.  The  Court  has  no  intention  of  impeaching 
the  decisions  which  have  been  referred  to  by  the  counsel 
for  the  Plaintiff,  but  which  have  nothing  to  do  with  the 
present  case.  In  the  cases  referred  to  the  parties  volun- 
tarily placed  themselves  in  the  responsible  situation  of 
commissioners,  a  situation  which  bears  no  resemblance 
to  that  of  the  inhabitants  of  a  parish  resorting  to  a 
vestry.    Commissioners  have,  in  almost  every  instance, 

power 
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power  to  rabe  tolls,  or  to  impose  assessments'  to  in* 
demnify  themselves,  and  they  ought,  therefore,  to  avoid 
entering  into  an  undertaking  until  they  have  money  in 
hand,  or  have*  ascertained  that  the  tolls  will  cover  the 
expence.  In  Higgins  v.  Livingston  the  parUes  sought 
to  be  charged  were  commissioners  of  a  turnpike  between 
Edinburgh  and  GlasgoWf  and  they  had  the  usual  powers 
of  making  contracts,  raising  tolls^  and  borrowing 
money.  In  Brook  v.  Guesiy  and  L/inchesier  v.  Frewer^ 
the  party  charged  was  a  churchwarden,  and  might  have 
reimbursed  himself  by  a  rate  for  the  expence  he  had 
incurred  on  behalf  of  the  parish.  Eaton  v.  BeU  was 
decided  on  the  same  principle,  and  it  was  holden  that 
commissioners  milder  an  inclosure  act  which  empowered 
them  to  make  a  rate  to  defray  the  expences  of  the  en- 
closure, were  liable  to  their  bankers  for  the  amount  of 
drafts  drawn  in  respect  of  the  enclosure.  Bayley  J.  says, 
**  The  Defttidants  must  have  known  what  they  had 
collected,  and  what  means  they  had  of  collecting  more, 
and  they  ought  to  have  taken  care,  before  they  drew 
drafts,  that  they  had  money  to  reimburse  the  persons 
who  advanced  money  on  those  drafts."  He  puts  it 
expressly  on  the  ground  that  the  Defendants  had  the 
means  of  riusing  rates  to  reimburse  themselves ;  and  the 
same  observation  is  applicable  to  the  case  of  Hordy  v. 
BeU.  The  Defendants  in  the  present  case  have  not 
voluntarily  engaged  in  any  commission,  nor  have  they 
any  means  of  raising  tolls  to  indemnify  themselves. 

They  have  merely  met  in  a  vestry,  and  agreed  to  cer^ 
tain  resolutions.;  they  have  not,  as  it  has  been  asserted, 
employed  the  Plaintiff  as  an  attorney,  for  the  resolutions 
agreed  to,  order  the  surveyor  to  take  measures  for  defend- 
ing the  ii^dictment,  and  according  to  the  1 9  G.  3.  c.  78.  s.  56m 
whatever  is  done  in  this  respect  must  be  done  under  the 
surveyor's  authority ;  he  is  to  carry  on  the  proceedings, 
to  incur  the  expence  in  the  first  instance,  to  charge  it  to 
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the  parish  account  after  U  has  been  agreed  toat  a  poblie 
ineedng^  or  sanctioned  by  the  order  of  a  magistrate)  and 
to  be  paid  out  of  the  fine%  payments^  and  assessments 
raised  by  virtue  of  the  act. 

.  The  persons  who  meet  in  vestry  are  only  to  put  the 
surveyor  in  motion^  and  control  his  charges ;  but  they 
enter  into  no  personal  undertaking  to  pay  the  parties 
employed  by  him.  This  case  was  depending  three 
years.  The  inhabitant  of  a  parish  would  be  in  a  crud 
situation  if  he  were  to  leave  the  parish  shortly  after 
attending  a  vestry»  and  be  liable  for  years  to  the  chaiges 
df  a  Purveyor  over  whom  he  has.  ceased  to  have  any 
eontroL 

The  vestry  derk  should  have  presented  bis  bill  yearly 
that  the  parish  might  determine  from  time  to  time  whe- 
ther they  would  sustain  the  expence  of  fiirther  pro* 
ceedings,  and  also.that  every  inhabitant  might  be  assessed 
in  his  due  proportion ;  otherwise,  as  I  said  in  the  case 
otLanckesier  v.  Frewer^  a  man  who  had  but  five  pounds 
a  year  in  the  parish  might  be  subjected  to  the  same 
burthens  as  men  who  had  a  thousand.  Therefore,  the 
law  wisely  considers  the  resolutions  of  a  vestry,  not  as 
the  personal  undertaking  of  each  vestry  man,  but  as 
merely  intended  to  put  the  surveyor  in  motion,  who  is 
afterwards  to  be  reimbursed  by  a  regular  rate  upon  the 
whole  parish. 


Park  J.  If  the  law  were  as  the  Plaintiff's  counsel 
have  contended,  no  respectable  inhabitant  would  attend 
a  vestry  meeting,  and  the  business  of  a  parish  would  fidl 
into  inferior  hands,  who  would  render  the  whole  a  job. 
It  seems  to  me  that  the  58  G.  S.  c.  65.  has  decided 
this  case,  and  I  see  no  difficulty  in  it.  The  resolutions 
of  this  vestry  were  such  as  the  act  requires. 

The  surveyor  is  the  proper  person  for  conducting  the 
business,  and  he  is  to  charge  the  parish  in  his  account. 

The 
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The  Plaintiff  had  only  to  defiver  his  bill  to  the  sarveyor 
de  anno  in  annum  /  the  surveyor  should  have  applied  to 
the  vestry,  mid  if  the  vestry  refused  to  make  aa  assess- 
ment for  his  charges,  he  might  resort  to  a  justice  of 
peace. 

The  eases  cited  are  distmgoisbable  on  the  ground  that 
the  parties  in  those  cases  were  chiefly  commissioners^ 
who  had  entered  upon  their  fimcdons  voluntarily,  and 
were  able  to  raise  a  fund  fer  their  own  indemnity. 

in  Brook  v.  Guests  a  churchwarden  was  holden  liable 
for  the  expence  of  a  plan  of  a  church  which  he  had  pro- 
cured for  the  approbation  of  certain  commissioners  for 
building  new  churches.  But  the  churchwarden  was  the 
proper  person  to  procure  such  a  plan,  and  he  might 
have  rdmbursed  himself  out  of  the  church  rates.  That 
was  the  ground  of  decision  in  Lanckesler  v.  FreweTf  and 
much  of  the  reasoning  in  that  case  applies  tathe  present* 
I  am  of  opinion,  therefore,  that  parties  meeting  in  vestry 
are  not  personally  responsible,  and  that  the  rule  which 
has  been  obtained  must  be  made  absolute. 


St«0TT 
POWXLL. 


BuRROUGH  J.  If  the  learned  Chief  Baron  had  known 
the  course  of  business  in  parishes,  he  would  have  had 
no  difficulty  in  this  case.  The  act  of  58  G.  3.  shews 
how  money  is  to  be  raised  for  parish  purposes,  and  how 
applied,  and  the  Plaintiff  who^  as  vestry  clerk,  must  have 
known  the  course  of  business,  might  have  delivered  his 
bill  by  parts  every  year  to  the  surveyor  in  office,  and  he 
would  have  included  it  in  the  charges  of  the  current  year, 
by  which  means  tlie  burthens  would  have  been  thrown 
on  those  who  inhabited  the  parish  at  the  time,  and  who 
ought  to  sustain  it  The  cases,  therefore^  which  have 
been  cited  do  not  i^ply,  because  the  surveyor  has  the 
credit  and  land  of  all  the  parish,  upon  which  he  may 
levy  assessments  distributed  in  just  proportions;  and  for 
this  reason  the  surveyor  himself  could  not  have  sued 
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the  Defendants,  if  he  had  paid  the  Plaintiff;  he  ought  to 
proceed  according  to  the  directions  of  the  act»  which 
are  clear,  and  beneficial  to  the  interests  of  alL 

Gaselee  J.  The  present  decision  will  not  impeach 
the  authority  of  any  of  those  which  have  been  referred 
to.  The  Defendant,  and  others  assembled  in  vestry, 
directed  the  proper  officer  to  take  proper  steps  for  re- 
sisting an  indictment  for  the  repair  of  a  road ;  they  left 
it  to  the  surveyor  to  employ  an  attorney :  that,  among 
other  circumstances,  tends  to  shew  that  they  meant  to 
incur  no  personal  responsibility,  and  there  is  not  a  pre- 
tence  for  saying  that  they  imdertook  mdividually  to  pay 
the  Pbintiffi 

Rule  absolute. 


May  %• 


TwisSy  Assignee  of  Wragg,  an  Insolvent,  t;. 

White, 


Ji»  agreed  to 
tell  to  C.  a 
copyhold,  the 
le^  title  to 


F)ECLARATION  for  money  had  and  received  by 


the  Defendant  to  the  use  of  the  insolvent  before 
his  discharge,  with  a  count  for  monqr  received  to  the 
which  ^4Jby  „gg  ^f  jj jg  assignee.     Pleas,  general  issue  and  set-off. 

At  the  last  Cambridge  assizes  before  Hdroyd  J.  the 
case  was  as  follows :  —    . 


conveyedto  Jd. 

Am  sabse- 
qaently  waa 
diachai^ged  under  the  Insolvent  debtoi^a  act. 

After  hit  discharge,  B.  surrendered  the  copyhold  to  A.j  who  surrendered  it  to  G^ 
andC  pat^  the  purchase  money  to  D.  on  AS  behalf : 

Held,  that  AJ%  asdgnee,  under  the  insolvent  debtors'  act,  might  recover  this 
money  firom  D. 

Hdd,  also,  that  jD.  might  retain  out  of  it  his  charges  for  conducdqg  the  sale  o£ 
the  copyhold,  and  che  amount  of  z  bond,  which,  at  the  time  of  the  agreement  to  seQ 
the  copyhold,  A*  had  given  to  D^  with  a  promise  to  pay  it  out  of  ^  proceeds  of 
the  sale. 

On 
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On  the  15th  otjune  1822,  one  CZfor  agreed  in  writing 
with  Wragg  to  purchase  of  him  certain  copyhold  pro- 
perty. On  the  28th  oijidy  1 822,  Wrt^  went  to  prison, 
and  was,  after  the  usual  assignment  of  his  property,  dis- 
charged under  the  insolvent  debtors'  act,  the  12th  De-^ 
cember  1822. 

In  the  interval  it  was  discovered,  that  the  copyhold 
which  Wragg  had  agreed  to  sell  to  Clear^  had  by  mis- 
take  been  included  in  a  conveyance  of  some  other  pro- 
perty to  Lord  Harimckis  trustees  in  the  year  1807* 

On  the  SOth  of  December  1 822,  diese  trustees,  by  a 
letter  of  attorney  to  the  Defendant  who  had  conducted 
the  business  betweeii  Wragg  and  Clear^  surrendered  the 
copyhold  to  Wraggy  who,  on  the  same  day,  surrendered 
it  to  Cbar,  in  consideration  of  220/.  which  was  paid  to 
the  Defendant  for  Wragg  on  the  next  day. 

'  The  Defendant's  bill,  principally  for  effecting  the 
transferof  this  property,  was  111/.  185.  10</.,  and  Wragg 
owed  him  40/.  on  bond,  both  which  jdebts  he  had,  before 
he  went  to  prison,  agreed  the  Defendant  should  deduct 
out  of  the  proceeds  of  this  copyhold,  when  received. 

Tlie  Defendant  insisted  he  had  a  lien  on  the  proceeds, 
or  a  setpoff  against  the  assignee,  to  the  amount  of  these 
two  sums,  and  offered  to  pay  the  Plaintiff  the  balance, 
68/.  \s.  Sd. 

It  was  also  objected  on  the  part  of  the  Defendant,  that 
the  proceeds  of  this  copyhold  estate  having  accrued  to 
the  insolvent  Wragg  after  his  discharge,  the  Plaintiff 
could  not  recover  them  by  action,  but  only  by  appli- 
cation to  the  insolvent  debtor's  court  to  issue  execution 
on  the  judgment  entered  up  against  the  bsolvent  pur- 
suant to  1  G.  4.  c.  119.  s.  SO.  Hepper  v.  Marshal  (a)  was 
relied  on. 


1826. 


(a)  %Bingb.  3791 
Kk  4 
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I836<  A  verdict  was  thereupon  taken  for  6SL  Is.  2d^  the 

balance  admitted  to  be  due,  with  liberty  for  the  Defend* 
ant  to  move  to  enter  a  nonsuit  on  the  above  ground^ 
and  for  the  PlaintiflP  to  move  to  increase  the  damages  by 
the  amount  of  the  Defendant's  bill  and  bond;  the 
amount  of  the  bill,  supposing  him  to  be  entitled  to  set 
it  offy  being  referred  to  an  arbitrator.  Rules  nid  to  this 
effect  having  been  obtained, 

Wilde  Seijt.  now  shewed  cause  against  the  rule  for 
entering  a  nonsuit,  and  supported  the  rule  for  increasing 
the  damages.  He  argued,  that  though  the  money  due 
on  the  sale  of  the  estate  to  Ckar  was  not  paid  till  after 
Wrag^s  discharge,  the  title  to  the  estate  was  vested  in 
Wragg  at  the  time  of  the  transfer  of  his  property  to  the 
Plaintifi^  as  his  assignee  under  the  insolvent  debtor's  act 
Lord  Hardwick^s  trustees  being  in  possession  of  the 
legal  title  by  mistake,  were,  as  to  that  estate,  trustees  for 
Wraggj  and  after  the  assignment  trustees  for  the  Plain- 
tiff. The  trust  property  having  so  passed  to  him,  he 
was  entitled  to  follow  the  proceeds,  Taylor  v.  Plumer.  {a) 

But  the  Defendant  had  no  lien  on  the  proceeds  for 
the  amount  of  bis  bond,  because  those  proceeds  never 
belonged  to  Wragg,  and  the  engagement  by  him  to  pay 
the  amount  of  the  bond  out  of  those  proceeds  was  there- 
fore a  nullity. 

Taddy  Seijt,  contra.  Wragg,  at  the  time  of  assign* 
ment  of  his  property  to  the  Plaintiff,  had  not  a  perfect 
equitable  interest  in  the  estate  sold  to  Clear,  but  a  mere 
claim  to  relief  in  equi^  against  Lord  Hardmck^s  trustees 
on  the  ground  of  a  mistake ;  and  this  claim  for  relief 
could  not  be  the  subject  of  an  assignment  under  the  in- 
solvent debtor's  act 

But 
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•    But  if  he  had  a  perfect  equitable  title^  he  had  the  1886. 

power  of  charging  that  title  with  the  payment  of  the  Jl^  ^ 
bond  and  expences,  and  the  Plaintiff  must  take  it»  if  at  ^. 

all,  subject  to  the  charges  so  attached  to  it,  WaxTft 

Best  C.  J.  I  am  of  opinion  the  Plaintiff  is  entitled 
to  the  sum  he  has  recovered :  he  is  entitled  to  recover, 
in  respect  of  the  proceeds  of  the  estate  which  was  con- 
veyed by  Lord  Hardmck^s  trustees  to  Wraggy  after  his 
discharge  from  prison,  and  the  case  of  Hepper  v.  Mar* 
shal  does  not  apply  to  the  present.  That  case  decided 
that  the  assignees  of  an  insolvent  cannot  recover  by 
action,  property  which  accrues  to  an  insolvent  after  his 
dischaig%  but  must,  under  the  statute,  apply  to  the  in- 
solvent debtor's  court  to  issue  execution  on  the  judgment 
entered  up  in  their  names  against  the  insolvent.  But 
the  proper^  in  dispute  in  the  present  case  was  vested 
in  the  insolvent  at  the  time  of  the  assignment  of  his 
e&cts  to  the  Plaintiff.  The  sUtute  (1  G.4.  c.ll9.) 
transfers  to  the  insolvent's  assignee  all  his  equitable  as 
well  as  legal  estate,  and  he  had  an  equitable  interest  in 
the  prc^erty,  the  legal  title  to  which  had,  by  mistake, 
been  conveyed  to  Lord  Hardmck^s  trustees.  This  pro- 
perty tb^  might  at  any  time  have  been  compelled  to 
reconvey ;  when  they  reconveyed,  the  Plaintifl^  by  de* 
manding  the  [proceeds  in  the  hands  of  the  Defendant, 
ratified  the  bargain  which  the  insolvent  had  made  with 
Clear^  and  according  to  the  principles  established  in 
the  case  of  Taylor  v.  Sir  Thomas  PUmer^  the  Plaintiff 
was  entitled  to  follow  the  proceeds  in  the  hands  of  the 
Defendant. 

But  if  the  insolvent  had  an  equitable  interest  in  the 
property  sold  to  Clear ,  he  had  a  right  to  charge  it  with 
an  equitable  lien,  and  where  a  setoff  has  been  pleaded 
in  an  action  of  assumpsit,  the  assignee  must  take  the 

proceeds  subject  to  that  charge.     It  has  been  uiged,  in- 
deed, 
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1826*  deed)  that  he  could  not  create  a  lien  or  attach  a  chat;ge 
on  the  proceeds  because  they  never  belonged  to  him; 
but  the  charge  attached  on  the  estate  before  it  was  sold, 
and  on  the  proceeds.  It  seems  to  me  that  what  passed 
between  the  insolvent  and  the  Defendant  before  the 
insolvent  went  to  prison,  amounted  to  an  equitable 
pledge  of  the  proceeds  of  the  estate,  whenever  they  should 
come  into  the  Defendant's  hands,  for  the  amount  of  the 
Defendant's  general  bill,  and  for  the  said  sum  on  bond. 
Possession  of  those  proceeds  could  not  then  be  obtained ; 
the  case  is  therefore  not  affected  by  those  in  which  it 
has  been  held,  that  a  pledge  of  personal  property, 
the  possession  of  the  property  not  being  delivered  to  the 
pawnee,  is  void.  If  that  agreement  amounted  to  a  good 
equitable  mortgage,  it  may  be  set  up  against  an  action 
for  money  had  and  received,  which  is  an  equitable 
actioii*,  and  in  which  the  Plaintiff  can  recover  no  more 
than  he  is  equitably  entitled  to.  It  is  admitted  that  De- 
fendant is  entitled  to  a  lien  for  his  bill  for  business  done 
relative  to  the  sale;  and  I  am  of  opinion,  that  he  is 
also  entitled  to  retun  to  the  amount  of  the  reminder 
of  his  bill  and  the  forty  pounds.  The  rule  for  a'  nonsuit, 
tfaereibre,  must  be  discharged,  and  the  rule  for  in- 
creasing the  damages  must  be  suspended  till  it  shall 
have  been  ascertained  how  much  the  arbitrator  allows 
for  the  Defendant's  bill. 

Park  J.  This  case  is  very  difierent  from  that  of 
Hepper  v.  Marshal^  in  which  the  property  in  dispute 
did  not  come  to  the  insolvent  till  afler  his  discbarge. 
The  insolvent  in  the  present  case,  was  at  the  time  of  the 
assignment  to  the  Plaintiff,  under  the  insolvent  debtor's 
act,  equitable  owner  of  the  property,  the  proceeds  of 
which  the  Plaintiff  now  seeks  to  recover.  Then,  at  a 
time  when  the  insolvent  was  sui  Juris  with  respect  to 
this  equitable  property,  he  borrows  on  the  credit  of  it 

money 
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money  of  the  Oefeodant,  which  he  engages  to  pay  oat  1826. 
of  the  prooeeda  of  the  sale ;  hc^  had  a  right  to  charge 
the  praperty  in  this  way,  and  the  Defendant  is,  there- 
fere^  entitled  to  retain  the  402.  This  he  will  retain, 
with  so  much  of  his  bill  as  an  arbitrator  shall  find  to 
be  due* 

BuBROuoH  J.  The  assignee  takes  the  estate,  subject 
to  the  bargain  which  had  been  made  by  the  insolvent; 
the  Defendant,  therefore^  is  clearly  entitled  to  the  ML 
under  the  bond* 

Oaselee  J.    The  estate  of  which  the  Defendant  re- 
cdved  the  proceeds,   was  property  belonging  to  the 
insolvent  at  the  time  of  the  insolvency,  and  consequently 
passed  under  the  assignment    The  moneyf  therefore^ 
which  the  Defendant  recdved  in  lieu  of  that  proper^ 
was  received  to  the  use  of  the  assignee^  subject  to  such 
charges  as  the  insolvent  was  entitled  to  attach  on  the 
proper^,  and  the  assignee  must  take  it  subject  to  those 
charges.     The  rule  for  a  nonsuit,  therefore^  must  be 
discharged,  and  the  rule  for  increasing  damages  be  sus*. 
pended  till  an  arbitrator  shall  have  ascertained  what 
the  Defendant  is  entitled  to  beyond  the  402.  which  he 
claims  on  the  insolvent's  bond. 

Rules  discharged  and  suspended  accordingly. 
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Jiajs.  HOLROYD  V.  DONCASTSR. 

A  party  who    HPHIS  was  an  action  of  trespass  for  &lse  imprisoii- 
^^i  ment,  tried  before  BotZey  J.  last  Forit  asBiiea.    The 

him  on  an  ille-  declaration  was  in  the  usual  form.    A  constable  who 
gal  wairant  is   j,^^  ^^^  ^^  ^^^^^  ^f  ^j^.^  ^^  Flainti£P  complained, 

not  bound  to  "^ 

produce  the      Stated  that  he  had  arrested  Plaintiff  und^  a  wamnt 

^''^"^^*  which  he  received  from  another  person,  and  that  when 

about  to  execute  it,  the  Defendant  desired  him  to  make 

haste.    It  was  also  proved,  that  the  Defendant  had 

admitted  in  conversation,  that  he  had  sent  the  Plaintiff 

to  prison.    But  no  warrant  was  produced  in  evidence. 

The  Plaintiff's  counsel,  however,  having  opened  the 

case  as  an  arrest  upon  an  illegal  warrant,  it  was  ob* 

jected  on  the  part  of  the  Defendant,  that  the  Plaintiff 

ought  to  produce  the  warrant, 

A  verdict  was  taken  for  the  Plaindfl^  with  liberty  f<Hr 

the  Defendant  to  move  to  eater  a  nonsuit,  if  the  Court 

should  be  of  opinion  that  the  Plaintiff  ought  to  have 

pvoduced  the  warrant 

.  Jf^Ude  Seijt.  accordingly  moved  for  a  rule  to  this 
effect,  on  the  ground  that  the  Plaintiff  ought  to  have 
produced  the  warrant  which  was  the  cause  of  his  action; 
ako,  that  it  sufficiently  appeared  from  the  Defendant's 
admission,  that  the  Plaintiff  had  been  apprehended 
under  a  warrant,  and  that,  therefore^  the  action  ought 
to  have  been  conceived  in  case  and  not  in  trespass. 
Morgan  v.  Hughes  (a),  SUmehouse  v.  Elliott,  {b) 

{a)  %T.R.%%s.  {h)  6r.jR.315. 

A  rule 
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A  rale  nisi  was  granted^  and  Wilde  was  this  day        1896. 

heard  in  sapport  of  it     Bat  I,'  ' "-  ' 

^^  ROLROVD 


7%e  Court  were  dearly  of  opinion,  that  the  warrant  DoMCASTfin; 
not  having  been  produced,  there  was  no  l^itimatia 
evidtfice  on  which  it  could  be  presumed  that  it  had  ever 
issued,  or  that  the  action  ought,  in  consequence,  to 
have  been  case ;  and  that^  with  respect  to  the  produc- 
tion of  the  warrant,  it  was  equaUy  dear  that  a  party 
who  took  upon  himsdf  to  imprison  another  wiis  primd 
Jbcie  guilty  of  a  trespass,  the  onus  of  justifying  which 
rested  entirdy  with  himself. 

Rule  disdiarged. 


TaTTI^  v.  GrIMWOOP.  Maj  5. 

nPHE  defence  to  this  action  was  a  commission  of  bank*  The  5  (?.  4* 
ruptcy  sued  out  against  the  Defendant  in  Jamuay  ^'^^^^ 
1825,  and  a  certificate  obtained  under  it  in  Naoem^  former  bank- 
ber  1825.  .   "*pt  acts,  en- 

The  certificate  not  having  been  ■  enrolled,  it  was  ob«-  ^f^  jif,,^ 
jected  at  the  trial  after  last  term  before  Be^  C.  J.,  that  iZ%4t  a  bank- 
according  to  the  provision  of  5  G.  4.  c.  98.  die  Defendant  ^Ij^^ 
could  not  avail  himsdf  of  it  not  be  received 

A  verdict  having  been  taken  for  the  Defendant,  '^^  evidence 

Daddy  Seijt.  obtained  a  rule  nisi  to  set  it  aside,  agamst  ^  rtcaed. 

which,  Wilde  Seijt  now  shewed  cause.  The  6G.4. 

€•  z6.  repealed 
the  5  O.  4.  r.  98.  from  Maj  idy  1825,  and  the  old  statutes  from  September  zst,  x8»5 ; 
it  provided  also,  that  its  enactments  respecting  certificates  should  take  effect  from 
May  ad,  18951  ^^  that  certificates  on  commissions  issued  after  the  act  took  effect, 
should  be  entered  of  record,  **  The  present  practice  in  bankruptcy''  was,  by  /*  135*, 
to  be  continued,  unless  when  alterations  were  expressly  declared. 

Where  a  commission  was  issued  in  January  1815,  and  the  certificate  obtained  in 
November  1825 : 

Held,  that  it  need  not  be  entered  of  record.  % 

The 
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The  SO.^.c  98.,  which  repeak  all  former  acts  le- 
lating  to  bankrupts,  was  passed  in  June  1824,  but  was 
not  to  come  into  operation,  except  as  to  certificates  (sec- 
tion 188.},  till  May  1st,  1825.  According  to  section  92. 
of  that  act,  certificates  are  not  to  be  read  in  evidence 
unless  enrolled.  This  section  came  into  force  on  the 
passing  of  the  act  in  June  1824. 

By  section  186.of  6  6.4.  c.l6.,  wbicb pawtd  Jfey  2d, 
1825,  the  5  6. 4.  r.98.  was  repealed  from  that  day; 
the  other  pnmaona^  however,  of  the  6  6. 4,  c.  16^ 
which  also  repeals  the  former  acts,  were  not  to  be  in 
firce  till  September  1st,  1825,  excepting  its  enactments 
respecdng  certificates,  which  enactments  were  also  to 
take  effect  firom  die  2d  Jlfoy  1825  (section  186.)  But 
the  96th  section  of  this  6  6. 4.  c.  16.,  which  also  requires 
that  certificates  shall  be  enrolled,  applies  only  to  cer- 
tificates on  **  commissions  issued  qfier  that  act  shall 
have  taken  eflfect :"  and  section  185.  enacts,  that  nothing 
in  that  act  contained  shall  alter  the  present  practice 
in  bankruptoy,  except  where  any  such  alteration  is  ex- 
pressly declared. 

The  Defendant,  tiierefore,  not  having  obtained  his 
certificate  till  November  1825,  could  not  have  it  enrolled 
under  the  5  6. 4.,  for  that  was  repealed  May  2d,  1825. 
Nor  could  he  have  it  enrdled  under  the  ^  6. 4.  c.  16., 
because  the  commission  on  which  it  was  founded,  issued 
before  the  6  G.  4.  c.  16.  was  even  passed ;  those  were 
dreumstances  for  which  no  alteration  in  the  practice  in 
bankruptcy  had  been  expressly  declared  by  6  6.4.  c.  16., 
consequendy  by  section  1 S5.  of  that  statute,  he  was  au- 
thorised to  pursue  the  then  present  practice,  that  is,  the 
practice  existing  upon  the  passing  of  that  act,  and  the 
repeal  of  5  G.  4.  c.  98.  That  was  the  practice  under 
the  old  sta:utes. 


TadA/9  eonirdf  contended,  that  by  the  operation  of 
6  G.  4.  e.  16.,  the  old  statutes  relatbg  to  bankrupU^ 

were 
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were  only  in  force  on  the  repeal  of  5  G.  4.  c.  98«,  from       IBM. 
May  2d  to  September  IsC  1825 ;  the  practice,  therefore^     ^^  -  '  ' 
under  those  statutes,  could  not  apply  in  a  case  where  ^. 

the  commission  issued  in  January  1 825,  and  the  cerdfi-  Obdiwood. 
cate  was  signed  in  November  1825. 

By  express  provision  the  6  G.  4.  c.  16.  was  precluded 
from  applying  to  a  certificate  on  a  commission  issued 
before  that  act  passed.  But  the  Defendant's  case  bdng 
one  of  a  certificate,  for  which  no  alteration  had  been 
expressly  declared  by  the  6  G.  4.  c.  16.  must,  according 
to  section  185.  of  that  act^  be  regulated  according  to 
the  then  present  practice  in  bankruptcy,  and  the  then 
present  practice,  the  practice  at  the  time  of  the  passing 
of  the  act  {May2dj  1825),  was  the  practice  under  5  G.4. 
€•  98.,  which  required  enrolment. 

Cur.  adv.  vuU* 

Best  C.  J.  now  proceeded  to  deliver  the  judgment  of 
the  Ck>urt. 

This  was  an  action  on  a  bill  of  exchange,  dated  the 
5th  o(  October  1824,  which  had  been  indorsed  by  the 
Defendant  to  the  Plaintiff.  To  this  action  the  De- 
fendant pleaded  the  general  issue;  and,  secondly,  a 
commission  of  bankrupt  of  the  date  of  the  29th  of 
January  1825,  and  that  the  causes  of  action  accrued 
before  he  became  bankrupt.  In  support  of  this  plea, 
a  certificate  duly  allowed,  dated  the  5th  November 
1825,  was  offered  in  evidence.  It  was  objected  by  the 
counsel  for  the  Plaintiff  that  this  certificate  could  not 
be  received,  because  it  had  not  been  entered  of  record. 

When  this  objection  was  first  presented  to  me  at  Nisi 
Prius  I  felt  some  apprehension  that  the  Defendant 
might  be  deprived  of  the  protection  which  the  bankrupt 
laws  were  made  to  give  to  honest  but  unfortunate 
debtors,  and  some  alarm  least  commissions  of  bank- 
rupt issued  after  the  repeal  of  the  5  G«  4.  c.  98.  and 

the 
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the  day  when  the  6  G.  4.  cA6.  was  to  take  effect,  might' 
be  found  to  be  invalid.  I  was  completely  satisfied,  how«- 
ever,  before  the  cause  was  over,  that  there  was  nothing 
GaofwooDi  in  the  objection  that  had  been  made,  and  received  the 
certificate  in  evidence,  without  reserving  any  point  on  it 
for  the  consideration  of  the  Court.  A  motion  has  been 
made  for  a  new  trial,  on  the  ground  that  the  certificate 
not  having  been  enrolled,  was  not  admissiUe  in  evi- 
dence. My  brothers  Burrough  and  Qaselee  both  agree 
with  me  that  there  is  no  pretence  for  the  motion*  My 
brother  Park  was  unfortunately  prevented  by  indis- 
position firom  hearing  the  ailment. 

It  is  an  undoubted  rule  of  law  that  if  an  act  of  parliar 
nient,  whidi  repeals  former  statutes,  be  repealed  by  aa 
act  which  contains  noUiing  in  it  that  manifests  the 
intention  of  the  legislature  that  the  former  laws  shall 
continue  repealed,  the  former  laws  will,  by  implication, 
be  revived  by  the  repeal  of  the  repealing  statute.  This 
rule  is  established  by  the  resolutions  of  the  judges  in 
the  House  of  Lords  in  the  case  concerning  bishops  (a), 
which  I  mentioned  at  the  trial.  By  the  first  section  of 
the  5  G.  4.  c.  98.  all  the  bankrupt  acts  from  34  H.  8.  to 
3  6. 4.,  inclusive,  are  repealed.  By  the  last  section 
of  this  statute  none  of  the  enactments  (except  snch  as 
relfU»  to  certificates  of  persons  becoming  bankrupts 
before  the  1st  of  May  1825,)  take  effect  before  the 
Ist  of  May  1825.  The  former  bankrupt  laws,  there^ 
fere^  are  not  repealed  before  the  1st.  of  May  1825,  by 
5  G.  4. 

The  statute  of  the  6  6. 4.  c.  16.  passed  on  the  2d  of 
May  1825.     On  that  day  by  the  operation  of  the  5  G.  4. 
all  the  old  bankrupt  laws  were  repealed,  and  5  G.  4. 
was  the  only  act  iu  force.    The  5  G.  4.  was  by  the 
136th  section  of  6  G.  4.  repealed  on  the  2d  of  Mmf^ 

(a)  l%Rep.  7* 

having 
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having  been  in  force  one  day  only,  namely,  from  the 
1st  of  May  to  the  2d  of  May.  This  put  an  end  to  the 
necessity  of  registering  certificates  under  that  act  But 
the  repeal  of  the  5  6. 4.  according  to  the  rule  established 
by  the  case  in  12  Coke  revived  all  the  old  statutes,  for 
although  all  these  statutes  are  again  repealed  by  the  first 
aection  of  6  6.4.  which  would  prevent  their  reviVal  by 
implication  by  the  repeal  of  the  repealing  statute,  the 
lS6th  s^ion  prevents  the  1st  section  from  repealing 
them  until  the  day  when  the  6  6. 4.  is  generally  to  take 
eflfect,  namely,  the  1  st  of  September  1 825.  From  the  2d  of 
May  until  the  1st  ofSqfiember^  the  old  statutes,  were  re- 
vived, and  by  the  repeal  on  the  2d  otMsofodhe  5  G.  4. 
were  in  force.  On  the  1st  oi  September  1825  the  6  G.  4. 
came  into  full  operation,  and  the '5  G.  4.  was  completely 
got  rid  of. 

The  certificate  in  this  case  is  of  the  date  of  the  5th 
November  1825;  the  commission  issued  on  the  29th 
January.  Now  the  96th  section  of  6  G.  4.,  which  pre- 
vents certificates  not  registered  from  being  received  in 
evidence,  applies  only  to  commissions  issued  afier  the 
passing  of  that  act.  This  commission  issued  hefbre  the 
passing  of  that  act ;  and  the  certificate  under  it  is  not 
a£fected  by  the  clause  rdative  to  certificates. 

The  92d  section  of  5  G.  4.  enacts,  that  no  certificates 
that  are  not  registered  under  commissions  issued  afler 
the  passing  of  that  act,  shall  be  received  in  evidence. 
But  although  this  commission  issued  afler  the  passing  of 
that  act,  it  issued  before  the  act  took  efiect,  and  in  virtue 
of  the  old  statutes,  which  at  the  time  of  the  issuing  this 
commission  were  in  full  force.  Besides,  before  this  certi- 
ficate was  allowed  or  signed,  the  5  G.  4.  was  completely 
repealed,  and  therefore  the  92d  section  of  that  act 
cannot  affect  this  case.  But  it  has  been  said  that  star- 
tutes,  in  all  other  respects  repealed,  are  sometimes  kept 
in  force  as  to  by-gone  transactions :  but  there  is  no 

Vol.  IIL  L  1  clause 


1826. 


Tattle 

V. 


498  CASES  IN  EASTER  TERM 

1 826.  clause  of  this  sort  in  the  6  6. 4. ;  and  therefore  the  5  6. 4. 
has  no  more  effect  in  this  case  than  if  it  had  never  ex*> 
isted.  It  has  been  also  said  that  the  words,  ^  aU  en^ 
GaiMWOODb  actments  herein  contained  relating  to  certificates  qf  con^ 
farmity  shaU  take  effect  after  the  passing  qf  this  act/^ 
brings  into  immediate  operation  so  much  of  the  96th 
section  as  prevents  certificates  from  being  received  in 
evidence  which  are  not  duly  registered  immediately  after 
the  2d  of  May  1825.  This  cannot  be  the  true  con- 
struction, for  the  96th  section  is  in  terms  confined  to 
commissions  issued  after  the  first  day  of  September^  the 
day  on  which  the  act  took  effect:  such  a  construction 
would  not  only  make  the  different  sections  of  the  act  in- 
consistent with  each  other,  but  would  produce  this  ab- 
surd consequence,  —  that  certificates  of  conformity  in 
commissions  issued  before  the  first  of  September  must  be 
registered,  although  the  act  does  not  require  the  re- 
gistration of  such  commissions,  or  of  any  other  proceed- 
ings under  such  commissions. 

The  words  quoted  from  the  lS6th  section,  refer  to 
the  121st  and  122d  sections,  which  give  to  bankrupts 
the  benefits  of  certificates,  and  direct  how  they  shall  be 
signed  and  allowed,  and  not  to  that  which  prevents  cer- 
tificates from  being  given  in  evidence. 

The  manner  in  which  tiie  first  of  these  acts  dealt  with 
the  previous  statutes,  and  the  last  of  them  has  dealt  with 
the  first  and  with  all  previous  laws  relating  to  bankrupts, 
has  occasioned  no  small  puzzle,  but  the  decision  we 
have  come  to  renders  the  different  parts  of  these  acts 
consistent. 

The  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged  accordingly. 
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1826. 

Denman,  Demandant ;  Bull,  Tenant.  May  6. 

nnH£  Demandant  took  the  record  down  for  trial  at  I>enundaQt 

the  last  Summer  assizes;  but  having  entered  it  at  cord  down  to 
the  bottom  of  the  list,  it  became  a  remanet  to  the  last  the  assizes. 

Lent  assizes.    At  those  assizes  the  tenant  appeared,  but  ""^^  ^^^  ^^ 

made  a  r^ 

the  Demandant  did  not  proceed  to  trial.  manet.    At 

the  next  as- 
Tad^  Seijt  obtained  a  rule  tdsi  to  enter  judgment  «*«  the  tenant 

as  in  case  of  a  nonsuit,  agunst  which  Lafwes  Serjt  ^^  denumd- 

shewed  cause.     He  cited  Meabwm  v.  Jjat^hf  [a\  to  «&t  did  not 

show  that  such  a  rule  could  not  be  made  absolute  after      <^^  q^  ^ 

the  Demandant  had  once  taken  the  record  down  to  refused  to  al- 

trial;  he  also  contended,  that  judirment  as  in  case  of  low  the  tenant 

.       •  ,  to  enter  judg- 

a  nonsuit  could  only  be  entered  in  those  cases  where  ^ent  as  in 

the  statute  enabled  a  Defendant  to  take  down  the  cause  cA>e  of  a  non- 
by  proviso,  and  that  that  statute  did  not  apply  to  writs 
of  right 

Per  Curiam.  It  was  decided  in  Mewbum  v.  Langljfj 
that  if  a  Plaintiff  takes  his  cause  down  for  trial,  and  it 
be  made  a  remanet,  although  he  withdraws  his  record 
at  the  assizes  at  which  it  remained  to  be  tried,  the  De- 
fendant cannot  have  judgment  as  in  case  of  a  nonsuit, 
but  must  carry  his  record  down  by  provisa  It  is  not 
necessary  to  decide  whether  the  statute  of  G.  2.  applies 
to  writs  of  right.  If  writs  of  right  are  within  the  statute, — 
according  to  the  case  referred  to,  the  tenant  is  prevented 
from  opposing  this  rule  by  the  cause  having  been  car- 
ried down  and  made  a  remanet   ^ 

Rule  discharged. 

{a)   3T.R.1. 
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ARGUED  AND  DETERMINED  18*6. 


IN  TRI 


Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Trinity  Term, 


In  the  Seventh  Year  of  the  Reign  of  Georok  TV. 


HOUSE  OF  LORDS. 

'  •  ♦  r 

Brice  William  Fletcher,    Clerk,  v.  Lewis 
Richard  Lord  Sondes  Baron  Sondes. 

(In  Error.)  -  - 

QN  the  Ist  and  2d  o^May  1826,  the  Judges  (with  the 
exception  of  BayUy  J.,  HobroydJ.^  and  Littledale  J.) 
delivered,  in  the  House  of  Lords,: their  opmions  upon 
this  case.  The  case  and  arguments  upon  it  are  so  fiiUy 
stated  in  those  opinions,  that  it  would  be  improper  to 
repeat  them  here. 

6a8EL£e  J.    This  is  an  action  l]9t)Ught  .by  tb^  Qe- 

fendant  in  error,  in  the  CourC  of  King's  Bench)  agsinst 

Vol.111.  Mm  the 


y 

w^v  jir*<»  dedwAtion  ?iri^  on  .the  ho|id,.fe  iJlf  W>WW»d 

JFfaet  Flaititiff  ia  ^^irror  suffered  j^gi|>^  t>y(^e^l!iBJ 

wb^eHpe^  bieQQ^u^nQeofth^^tamtQ>9f^€^^9^99q 
c.  JA-j.  it'b^cito©  neoeswry  ftw  the  IXef^o^aitt;  %  ffis^d 
tofvioalie^  sqggealion.^tuig  oiit  the  Gw4'ui«9Sf{}|[}|j^ 
bo^dl; ,  Aii^gfPg  a  bflwph  of  ^  flpnpfttJogjj.pwyigfc^i 
wwioC/enquiry  tQ  asc^iaia  tb^fitn^hcp^^uj^  mj^^ 
a4d;to:,«{9SQ«9,the.da«mg^  fiyfit4iii^i^{tli^P(a%AJt9ii^l 
iiif^niof  by  r^awn,  of  the  bre^h  ^<^.HugB^g»^  ^no^wovba 

\Xhj&  record  ^ocordir^y  stm^Atl^t.^oCT^itilplR^Jiftlj 
bondJu^tbf  wt|rd*foJk)wiflg:-T     , .,  .  (  ^  i  ,e,:  Ao^bioJ 

)?*  WheiseASjtj^  r^boye-n&med  -S-^i^  ^^^  ^MfAq 
iSop<fe9  i$  tb|&  true  a^df  undoijbtj^d  ,R^tf  p^j  ^f  ^fe  IWPtSHto 
of^KffiHrinfy  m  the  coun^  of  <A^(r/Aaf|»p4Pff,',  wh{i^ 
rcQjU^  it  now.  be^^ie  vacant,  by.  th^  deaU)  of ^^^ 
B>0y,J(^s^  Knigbti  clerl^  th^  lat^.iq^iipg^eat  th^r^.j 
Aod  whereas  the  aA\d  Lewis  Itickard  ,J^xd  j^^ 
wrtoing  under,  his  hand  and  «eal».  baring. ;eqq^  flvM^iI 
with  the  above*-written  obligation^  ^  iBT^^f^j^Pra 
above  boanden  Brice  WiUiani  Fktebi^  ^*f^VlSz^^i 
s^d  vacancy,  and  to  be  rector  of  the  ^i^  fi^^^dlftd 
oi4er  that  the  said^i^  WiJ^amFlet^^^J^J^^J^^ 
stilillt^  and  indaoted  tbei^lQ  by  the  p^Fu^.-c^f^i^fif^^o 
ADd  whereas  the  said  Brice  William  Fleich^  ha^jsif^^ 
toftesign  the  said  rectory  jnio  t))^  hands. of  ^^fii^RPf^s 
ordinary  iipon  such  r;equ€ist  ^ov  uotic^-aa  k^^v^g^:^ 
mootioDed}  so  as  tbat«  the  Said  .r««H»ry..nif|3[\ti^l^lMll|Si 
a^ahl  become v^^^ank.to  tbeinteM ^ i^rjithft  s|^c9«»Aq 
onJjF  F^irpo^  that  the  said  Ijff/d^  J?^Jkr4il4^rSSmkbd 
hia  heira  or  vmesdh  i»  ptbpr^  tbf^  P^«9f^Pf^ffi$^f9l|^a 
shall  for  the  time  heiii|ftb#,the  pj^n^i:^  <?r:>o:wi)frs^pyj|ftu 
adyowsm  <rf.thte  Wd»efiWryf  niipy  be  i^b^)9»1>r^;fHi^o 
t^etDt-anew  ^^  tl|^  i^mmi^^fimif  HMfMeflBfed 

V^'-^v.  ^"^^  *    -n  If  of 


•»  '    -• 


kvii  ^BAiTof  ^iO.  IV.  BC^' 

Sondes^  or  the  Honourable  Richard  Jf^ats&rh  the?  jckiftgest  • :  ^^SSS^'T 

bAMH^ff  bf  Ifa^  said  Xftc?/^  Richard  Lord  fi^W,  tvl^to  v^^* 

such  of  them  as  is  to  be  so  presented  shall  'be'ea|}nlde  of  ,^1^**^*'*^****'' ' 

laKLiAg  im  ecclesiastical  "benefice  r''^  then,  my  Lords»  the 

peha%  sought  to  be  recovered  is  founded^^Kxn  the* 

bf^elf  oF  thef 'following  condition ;  <'  Thttt  if  the  aboVi^ 

bA^d^  fiHi:^  WiUiam  Fletcher  shall  and  dd^  i:q)Oh  die 

rc^dMt  bf  th6  said  Lewh  Rich^mt  tjord  SondBs^  hm.  : 

he&s'dr  asi^n^  ox"*  otbe^Ui6^t>£ir90&  m  persons  iiii6  fw  ' 

tUS^II^  bfetn^'shall  be  the  owner  or  owners  ttf  the  safd  - 

advowson,  or  tipon  notice!  in  writing  to  be  left  ibif  iiitti'  ^ 

tiSb)k^ m^WiBiamllei&ker  by  the  said  LMk  Rtckar^ 

Lord  Sondes^  his  heirs  or  assigns,  or  otW  the  perste-oif 

pocsbijs  who  fer  the  &ne  being  shall  be  the  owher  6t 

oiHiH  bf  thi^  Skid  adVoivson,  at  the  rectbry  or  parsonage  ^ 

hdtxse  of  the  said  i^ectoi^,  and  within  one  loontb  after  ' 

sifolj  request  knade  or  notice  left^  absolutely  and  0kf> 

tin^y  realign  and  delivieir  up  the  said  rectory  and  parish 

cBbroh  of  K^^mVi^,  with  the  appurtenances,  into  die* 

hands  ^f '  th^  proper  ordinary  or  guardian  of  the 

spltftuaimes  ffir  the  time  being,  whereby  or  so  as  that  ' 

thli  sflSdiiectoYy  and  parish  church  of  Keiiering  shall 

b^bonle  and  be  absolutely  vacant  $  and  the  said  Z^tsfs 

RUhdt^  Loid  Srm&s,  his  heirs  or  assigns,  or  the  person 

or  pei^^tins  who  for  the  time  being  shall  be  the  owner  ^k* 

owners  of  the  said  advowson,  be  thereby  enkbled  to^ 

add  iniby  present  anew  to  the  said  rectory  and  parish  ' 

ctt&hih  ef  Ke^ertng  either  flie  said  Henyy  Watum  or 

Ri^drA^  WMiicmi  mhtti  stich  of  them  as  is  to  be  se  ' 

panted  shdr  be  ciqpable  ef  taking  an  eodesiastioal  > 

bsH^^flbtf  ;'«ai^a}so  if  t)ie  asid  Briee  WiOian  Fletcher  do 

n^'ct^hsn  not  tdaataV.  or  snSst^  «  isawe  td  be  cot»i  i 

iriUkd'or'isiiflKred'atiyilkraste  or  dibpidatlons  npon  all 

oi^'airjrltf  (hd'hbtlses,  tsaii^  teiiMientSi  or  faerediimnentS' 

'^  M  m  2  Kettering 
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KoHentig  dorbg  the  tfoae  he  the .  said  Biice  WtUitm 

\ELETCHERr    ^^^^^  ®^^'  ^^  *^*^  contbue  the  rector  or  ineuH^jbiepit 
'  i,      =    of  the  same  reotary,  then  the  above-written  obligation 

LordSQND£B.  to  be  wid,  otherwise  to  be  and  remain  in  full  force  and 
Virtoe.'*  It  then  assigns  as  a  breach,  that  Henry  Waisou^ 
one  of  the  young^  brothers  of  the  Defendant  in  error, 
on  the  ll(h  October  18!20,  became  capable  of  l^kii^  an 
eoclesiastical  benefice ;  that  the  Defendant  in  error  w^s 
desirous  that  the  Hatntiff  in  error  should  resigp  the 
living,  that  he  might  present  the  said  Henry  Watson^ 
aiid  requested  him  so  to  do;  but  that  h.e  had  refused, 
and  still  ^refuses,  to  make  such  resignatioo,  to  the  d^nH^g^ 
^  of  the  Defendant  in  enror  of  1%0WU 

Upon  this  suggestion,  a  writ  of  enquiry  was  executed 
before  the  Chief  Justice,  and  a  special  jury  assessed 
the  dami^oies  at  10,000/.,  for  which  judgment  has  .been 
entered  up. 

Upon  this  judgment  the  Plaintiff  in  error  brought  a 
writ  of  error  in  the  ^Exchequer  Chamber,  where,  judg- 
ment was  afBroied  without  argument,  and  has  since 
brought  a  writ  of  error  before  your  Lordship^  and 
your  Lordships  having   heard  the  case  argued^,  have 

f 

directed  the  following  question  to  be  .suhmittfd  to  the 
opinion  of  the  Judges : 

Whethei'  sufficient  nmtter  appears  upon  the  record  to 
show,  that  either  by  statute  or  common  lavir  the  bond 
upon  which  the  action  of  the  Defendant  m  error  was 
brought  in  this  case,  and  stated  upon  the  record  to  bear 
equal  date  with  the  writing  of  presentation  therein  men- 
tioned, is  Void  or  illegal  ?  ,  ^ 

My  Lords,  the  Judges  have  taken  this  question  into 
*  their  consideratiou,  and  differing,  in  opinion  upon  it,  it 
is  my  duty,  according  to  the  practioe  of  your  Lord- 
ships^ House,,  to  state  piy  opinion  upon  the  ^es^oo, 
and  such  reasons  as  have  occurred  to  me  in  suppoijt  of 
-    "such  opinion.     •        -    .    -  -  •     '  * 

It 
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It  ]s»  my  I:'Ord%  with  the  utmost  diffideqoa  ii»%  I       198& 
Venture  to  give  an  opinion  whidi  ^  is  at  variance  ivith    j^j^jj^ 
'that  of  many  of  my  learned  brothers;  but,  my  Lovtk»    ^  '^v, '" 
[after  the  best  consideration  I  have  been  enabled  to  give  tordSpsriWr 
to  the  subject,  and  to  the  several  authorities  to  be  found 
in  the  books,  I  feel  myself  bound  to  answer  to  the 
question  put  by  yomr  Lordships  in  the  neg^Olva 

My  Lords,  the  ground  of  olyection  which  has  been 
taken  to  this  bond  is^  that  it  is  simoniacal,  and  not  esily 
contrary  to  the  stat  31  EHz.  c.  6.,  but  also  to  the  com^ 
mo|i  law  and  public  policy. 

But  another  question  has  been  raised  at  the  bar, 
"whether,  admitting  this  objection  to  be  good,  it  can  be> 
taken  advantage  of  in  the  present  state  of  the  record,  or. 
whether  there  should  not  have  been  a  plea  averring  that 
the  bond  was  given  in  consideration  of  the  presentation. 

I  apprehend  it  will  not  be  necessary  to  consume  much 
of  your  Lordships'  time  in  the  consideration  of.  this 
question^  because  it  appears  to  me  to  ^e  impdssible  to 
read  the  conditions  of  the  bond  without  coming  to  the 
•conclusion  that  the  bond  was  given  in.  consideration  of 
the  presentation,  and  if  so,  it  is  unnecessary  to  introduce 
any  specific  averment  of  that  &Gt. 

1  shall  therefore  confine  the  observations  I  have,  to 
(rouble  your  Lordships  with,  ta  the  principal  question 
whether  special  resignation  bonds  for  the  purpose  of 
presenting  particular  persons  when  capable  of  tafing 
the  benefice,  are  illegal;  and  whether  persona  men- 
tioned In  these  conditions  are  such  in  whose  behalf 
such  a  stipulation  may  be  made  ? 

Of  course  I  confine  myseff  to  special  resignation 
Dond^  because  since  the  case  oi Ffytche  and  The-Bishop 
)flf  Ifindoni  which  was  decided  in  this  House  in  the 

ill  ^ 

year  178$,  I  am  precluded  from  eonfending  that  a 
general  resignation  bond  can,  tmder^ny  circumMtoces^ 
De  sujpported. 

M  m  3  The 
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.TV.'      'fbc^nard  ^' wdl ' biotrti  to  ^ver^  onebf^oiir^Iikifd- 

Aat  I  shall  not  wast^  yoiar'(iiM*by^8liliii|Fth«b. 
^J  "BeKyt^  the  determinfltion  of  that  c«e  by'^B'Houfie, 
*'■  tfi^  bad  tieen  many  ea^ea  i&  which  it  bsd (Men^dedded 
''  by  Ihd  Cduttff  b0to^  diat  gerilMl  voii^ddoh-^lttids 
'-  %iir4'  tqpion  the  &66  ortham,  good^  oM^veivmtltfbe 
'  ah^^ed;  exc^t  by  ]pffea  dhaWiiig  dMQ  td*  have  Uea 
<  <}r}^a%  made  3ipdn  some' ca^friipctoi^ 
-^  iiig^  iif5dti  the  bdnd  itself,  er  that  dn^ili  ineT^i^#i:cen- 
'  46ttvdtrrM '»>  be  ihade  of  Aem  by  flttbnpdogrtoepiit 
J  trihetti  Ital  fe^ee  for  iniprc^r  porpdaeai  id' wfaiafa!  latter 
-'    «Btie  ihe- remedy "was  an  ttpplia&tloii  to  a  'Cooil*  of 

•  Equity  &r  an  itijmicttoii  to  restraht 'tiieir.befaig'rpat 
»"  in'  stite.  J  •  •  ■  *'      /  "  '  tJtL- 

'  ic'is'true;  draft  in  some  df  the  caa^  bdbre^that  of 
!'  F^MU  6nd  TIfo  Bnkap  cf  iMOon^  dodbik  had :\kea 
i  liiriiiwn  ootaB  to  the  validi^  of  general  bonds  of  iwg- 
^  tmtison ;  but  in  aaodt^  if  not  all  the  ctfseay  spcdal  bonds 
I  •  ibr  legitiiQate  purposesi  and  aaaongat/whiofa  tha  piMsnt* 

•  ing  the  patroii 'himself  hb  son,  oraa  one  of  tb^  oases 
-  h^s  il,  hit  ftiend,  were*  held  tobegoodl  Audi  it  is 
i  ^rely  qtfite  evident  Aat-tbereiaaiziamfat'didiBnlion 
y  between'  general  and  f^xbiaj  bonds  of  ^n^gnataooj^ln* 
y  asimkdi,  aa  if  the  patron  wishes  to  sdi  the  naAvparim, 
i  it  id  made  VKtoaUe^  if  by  means  of  a  genaral'liDiMl  of 
'<  riiigaetiori  <be  pikrcfaaaer  can  ikt  ^anyjtSaDe  ota^M  a 
'  vacancy  Thisosattolbeiv^thecase'of  a»af|Baiidx&bnd 
t'  Jihe  die  present,  bni;  on  ibeeoDtraryi  ai  JK>genWb|the 
'    pi^jr^Hiieniled  to  ^  preidnt^' is  miderraga  ifhfaDsA^ 

'  bbnd  i$,  giren,  the  eonseqaeaeel  of-  hi8^beiagl|ieflteited 
^  wbidd  be^dte  puetin|r  ja  a  yoirtiger  lifei^  edUniWoold 
:    genecdUf  nndsritheadfPowBoirlesbvidnafakla^^ 
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-f^polted;  in  .Ciniw  J^«  fi48^  .m^  7h>%^  taifi%.  8  kjfti^l.     ..^v. 

,  :«•  >V^JQBbl;  :ikp«»t*aii  oblignlion  of-'lODO- ivafjkd  jqpndi- 
M&Mied,:  wh^iMs  the  obligee  bad  pirociifed;  fr^m^QMieD 
^ >!  iBUxabtih  iettors  of-  fireMl^tlQ^  ijto.  tbc^  cl^Hfcb..' of 
';m  Ar^tffaff^  and  wa3ita.fir^908t»tCrivP[nic«,  iiqteB^iqgr^J^n 
nnUs  ?»on.  JMii<  atouldhW:PfipiiMeri^^:t(>r  pc9qu^  ;iW^er 
-.^pqwnitttUiir  .of  ,1ii«p^;>^  .tb^..jlMd^  i^iW^q^  if..^*^d 
•n^oUigoi^witkih  tbreOftnoAlths  aA^r'r^l|e8|^:upf|l»thi6.9Te• 
J^MfeQtafjoili{radlm89(dn^T  iw^  und;  Mifi;l»fmfta^the 
7  ttaldltfaiirchi  s^ign^  TSfijpi  ^.bflnefico«^iblolMlteIgr>(tfiat 
1 » t)wt:ih«i  obligotioo  fib^L  be  wid*  r  «Xbe  :defiRi|i4ant 
ji  (pl||Hb[)thatifae<isa»  not  rcquesAcdi    mdi  i3sue:ij0^ed 

thereupon}  and  found  for  the  plaintiff;  and  jqDoy^  in 
In  dEitet«  off ladgBieDt^rifiiBt,  ^at  Hrfl^iieank  by<lth4  con- 
rr -ditibaiafi^ibfi'ljiMid.  tdi  be  a  Bitiioniaetd.  ooniMely^^uid 
-^t|^ihBt'lB]B^  dnd<liii^iftfore:the;obll|p4w>i»  y^^i  SMfwn 
h'^i aUbiMkanf^,  fog^^bet^  d6th  not  any  •sbnony  appear  i  upon 
•^'ntfarfODdidon^T and  'sueh :a  cpnditjcA^ is* g^od  enpogh, 
?:>aad<lail£ii^<vherefore  ii'Was'  ai^udged.  for. tb^< plaintiff 
^'i  lifiBrArardb  avnti  of;ertoif  wasbrovgbl  updn,tbi»ji}dg« 
m'«MBifriin>4&e.^iEKeheqiKr;>Gb^lmbei^  and'^be  prin^ipai 
-flieparjjinyatol'iopdn*^wfa8^<  tbe(t^  tiiia.  condilipnia^i^nst 
tfT<iBfiv^viardlifatipeai6.^n]tei»  the^  oopdiiioii  tntqMii)tbat  it 
lo  bmrKk-isimqiiir,!  which  makes,  the*  obl^^  :3ut 

a  Ial}'(Ae  Ja%e(^  of  .'Coaioioii>£dnch  r  and  BaroM.of/the 
I).  JBxhheufBy.  heldcthaiJthe:  obl%elJ0O  ;and  cQnditkm  are 
drhgbod/ieqai^  ItgrrraiMOtt  teiQF  bHld.hifiiM))f7tk)  9#tlgn, 
dibaodrlH  ftMiioftljnnlavfiil^  /bntcfna;^  *:bd^  iiftm  gf^^fakd 
b'itmkaei^^ftesckmi  iriUioy^iapjr'^ooknKfD^jHinf^jri;  liia<ttf  be 
biiJoUigUcte  icMbijjn  i^  heDdake  ahq^er.bfiiefic%  otiffbe  be 
l'>o|Gbisi]«tBUikiftr/^tbeiqiaoec^Cxserte  aa 

this  case  is,  to  resign  upon  request  if  the  palmil.iif^iU 
^f'  jpresent  his  son  thereto  when  he  should  be  of  age 

M  m  4  capable 
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mt^-pft  Mm^m  trimniiy  vi«.  tf  ^didmN:  •^nfEuf^ 

^^  •  pacron  to  enjoy  a-kiase  of  ihe  gksbe  4Dr  tiAeS)  of'if'he 
**^**"**  did  not  pay  s«ich  a;  sum  df  moBeyy  tblft^lMrti  btte 
simonyy'and  it  is  possible  might  ho^'inadd  tiia  (Jb- 
Itgatibn  wkL  Bat  as  this  case  ts^*  iht&fe  doth  not 
appear  any  caaseto  ac^dge  It  to  be  void  for  skMsy. 
Wherefore  the  jud^no^nt  walB  afflrmedi" 

TM  dbctrine  lA  that  case  was  adopted'  and  aeled 
Upoa  in  the  subsequent  case  tf  'Badingum  $aid  WBod^  In 
-    C^o.  Cbr.  MO.  •  .<  : 

<<  Debt  upon  an  obiigation  eonditionedy  whereas  die 
I^ihtiflr' intended  to  present  the  defendwat  to  saoh  a 
benefice,  that  if  the  dtsfendant  at  any  time  aft^  hia  ad* 
ti^Bsidn,  iiistitotton,  and  induction,  at  die  plaintiiff^S 
t^qnest,  resigned  the  said  benefice  into  the  hand^'of  the 
Bishop  otLofidony  that  then,  &a  *  Theidefettdant-iipoli 
oyer  of  the  conditioD,  demurred  g^serally,  aad  tbis^na 
Argued  by  GfrtmiAw  for  tbe  petitioner^  and  by  QMtup 
for  Ae  defendant,  who  showed  that  tbeKnoso  of  d^ 
fhnrrer  vmk  fbrtliat  the  condition  of  the  bond  bdng  tb 
resign  ^on  request  of  the  patron,  it  •  is  aiiao^jv  and 
against  lair,  so  the  boAd  void.  But  all  the  Coofttcsn- 
vc&ved  that  if  the  {daintiff  iiad  averred  that  the  t>tfr 
gtttionwas  ihade  to  bind  hihi  to  pay  sttoh  d  s«in,«  ft  fo 
indee  a  lease  or  other  act  Which  appairs  in  ifeself  to  bfa 
ainioffy^  then,  -upon  stfch  a  pka^  peradveatmre'  it*  might 
hAv^  ttppeoxei'  to  the  Court  to  be  simony,  and'  niigfac 
have  been  a  question  whether  such  a  bond  ftrr^kimbiiy 
ahoidd'  be  void.  But  as  it  is  pleaded  by  way  of' de- 
murrer upon  the  oyer  of  the .  oonditibn,  it  doth  •ndl 
appear  that  there  is  'any  sintony,  fi>r  todi'  a  bbad  to 
cause  him  fo  resign  niay  be  good^  and  upon  good 
reaaoji  and  discretion  requtred  hy  the  patron^  vie  if  he 
be  noi>-reMdent  or  taiies  a  second  benefice  by  a^qaalifi^ 
cadon  or  the  like ;  and  a  precedent  was  shown  in  ceiavo 

Jacobi 


IN  tt£  EevX^IH  :  Yfl/LR  OF  OS£i^  IV.  M» 

'Jaain  factirtst  ^mes  and  LcmretUef  wkeve  nek. 4ir:boi»elf       1^^« 
.il«Siitiadeu>>rdsigQ  it  benefice*  «p<^  reqiiM»  i«^Qrlbe    VmmT^ 
«>ik  df  t^fixMs  came  tp  be  .fcnrtety^feliih  yearn  of  «gfv  fo        .  ti«. 
idle  iiitait  abift  be  inigiit  be  pmented  imtoit»  aniitMS  -t«^j8wn» 
flcgadged  good  in  tbe  King's  Ben^  and  affinoed  t»  a 
writ  of  error  in  the  Exchequer  Chamber ;  andi  of  tbia 
cfdnicHi  was  ali  -the  Court,,  wbttreafon- judgmeni.  waa 
given  for  the  pluoliifi;    Hiat.  SuC  aoeOrdtngly^  and 
aaya  thatitBi|)on  en»r  boooght  in  the  £xebe^pei^  Chaitd)er 
tii0  jadgaieBt  was^ffiiAied^    Jb.  820.  S.  C.  accordingly ; 
and  that  it  was  affirmed  in  error,  upon  viewaig  the  pre* 
cfedent  of  Jooiss  ▼«»  £a«iDvma?.'' 

in  an.  anoayflaoiis  case,  reported  in  12  Moff^  604r«9 
inirfiieh :a  general  bond  of  resignfition  wai^heki'good^ 
alduMigh  Mr.  Justice  Pawd  states  hb  cqwion  that  when 
flfst'thn  Jodgea  held  these  bonds  good^  if  they  had 
ibi?esdcn*tho  niischief  of  them,  diay  wonid  have  bean^ 
another  lopinion,  yet  he  considers  that  the  paaron  faamig 
a  sOn  <i[  his  ow%  who  may  be  cf^[>able  of'  a  benefice,  is 
an  honest  intent.  And  Bletiecfoj  J.  says,  **  Hero  is  a  pais 
ticttlar  '  careutndoinoe  why  it  should  not  be  tboo^ 
timaay  here,  because  it  is  in  a  sum  Tiiaiii  abo^e  tho 
nabe'of 'die  benefice;  if,  indeed,  it  had  been  for  ^isunt 
4lf  less  >value^  it  might  be  intended  perhaps  that  ihft 
.parson  wouldf  vakber  pay  than  resigns  and  beremeob- 
bfenad  Jnstice  Ttnisd«»  said  he  bad  known  such  a  bond 
heldigoodtiii«l«s  times,  so  it  would  be  hard  to  oppose 
it  now,  there  appearing  no  simony  in  the  condition^  te 
defendant  not  aYerring  any/^ 

What  propottian  the  penol^  in  Uiis  bond  of  ISifiOiOL 
bearic'to  the  nrioeof'  the  Itting  does  not  a|^ear».  but  it 
must  he  taken  4bf  granted 'the  bond  was  bondJSde  ghnsn 
Ar  the  purpose  mtationed  in  the  oonditioni 
•'*  If  it  were  veaUy  colonaaMe^  and  the  real'intenlion 
mm  that- there  -should  bono  rengnati^i,  >  but  that  the 
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.df8f6«     :'jpaMa  tkdiiVt  TfMi^^ 

^<lff^i  Mf.:wSi9  Wbioh' w  tfaai^  vepoit^:  ^  Wbe  ){|iiabd]Ui 
fj'bf  lot  mAott  {sraMiHed  to«  itiii^,  and  took  a  boadifiEoin 
V'ihe  ^ncuablM  t6  resign  mthin  two  xaoatbg  iLftes  iraquifest 
-'lif'tbe  fxltroii  or  Us  beiv%  it  being  dcMgnat  tlmiflie 
.' ifbooU^  fiavoi  ite  IMDg  iiimoelf.  niMi  capable,  (filie 
ej^atsda  iAnrwaidi  idieB  alt  iafimc  «t  tli^wiiVenl^, 
v/kfaralgtMD  Mten  hii  bcirs^  vAo  pMnMfldiliie  iiicaodB^nt 
a  1»lreiigD;  afidfor notdoingit^ptitt'th^  bond»in< '4olt Ibd 
hSM^vdnd •  jodgtxieDt^  and  dhis  bSt  ira^breNight  Jtt^fae 
'}<>rdl0r;ad  a||aiii6t\the  bond  and  judgment,  -?iaid''lt'*'fa8 
pitnrM'jbiilfaecaiise  that  ^th^  Had  trcsatad^tbvthe  In- 
•  I  tavdnfat^'  t»'  tell  htm  thbr  p^petiial  advowkon^  and  had 
!•  :nidJtUi|r}f  iMFfwouM'ttot'  giteL70W^  ibf!  it  tbey vwonid 
V  makehiniiaresignr  >LQrd  'Keeper  aaid*die'pvocif  4n  tbis 
£  baae'Uel/on  flie  :Defi»daiit's  pavl,  aiid  unle»  tb^y.nttke 
j> oiKt'^oipe-flood veEtton fct removingbpni^  he «bmd4'aer- 
^.tMtlly^d•bIed  a^inst  tb^  bond.  Bonds.  feriXBigBation 
.'faihieibeea  bektgood  in  lav.  Tbe  statute' il>£'Sl'JBIiis. 
t*  agBlas&sinMiff  made  the  penalty  upootfae^lagfpatti^ny 
h<and^  didinot  remember  amy  eiise  of  -resig^aiioaJioilds 
I).iaeSirB;  that  I  statute^  andvthey'  have  been  alhr^kdi  aiice 
.-^tbi^jta^esidrye  the  fiwng  fortfaepaiibn<faiito8eIf  bx^or 
nwol^hivixrto  reiCrain  the^ineumbent  imm  ncNl^^iaiiiBkce 
h  9i  BiiMoufQtinne  of  life,  andsif  any  other  advluitBgci:be 
o^aoRbi 'ibetieof  it  wtU  avoid,  tbe  bond,  andiirilere  it^is 
e  genpralftnr  teaigoadon'  yetaoaie>  spedal  Teason-  mm^'be 
v^  ahaarirlp  «eqaiva  a  reeignatton,'  or  be  would  notifoAr  it 
to  be  put  in  suit  If  it  should  not  be  so,  siniiotiyi^iU 
ni^cvmadtaiAsmtikotW  'jAJJjparti* 

Iv  colat  aiftceirtcnryntutft  be  proved  to^rieslgniibrthefbtti^ 

of  a  friend  that  would*  be  <|A;e|^il|iea,  juul  Withoift'^l^ 
s  lagwbuibut  'lh»  bood'  abght  ni0t'1o^<Mfed4bM'(>](  mis- 
behaviour of  the'p4iMiij:a(rtd  hcra  av^  t)!^^^!!  (fihis 
f  '  r  case 


rtmie ^^etSeMmm  ,t)o:  get  [locitiepitfiil?  dflitliit?  Bhte^S*    .dt8S6. 

A  perpetual  injunction  against  the  bond  waifidbeDiqd,     jy^'jg! 
.74fiDd  ssdsftf^ckto  ta  be  bekudirledgodf u^MMvithe  |adlgiieQt,        ,^9, 
F  labd  ibe  [ilaiatiff  4o  give  neir  bond  'd&90Ctf.viftoal^[Ho^ 
'  niti|)D^  but  ibat  not  to  b6  sued  without  ixAm  lafltfao 
i  €oortJ'    Cunnh^hami  SO.    It  is.  diftaik^Deriwijreifliy 
;;  there  tbould  be-  a  new  bon«^  iSbi  partjMfrbf  fWbslin* 
'  ftuded  tlo  be  prastoted  being  dea4|  aokl  io/jAittbydSS. 
,  liie  LoedChaDoeUortis  stated  to  hanorz-aiAi^  ibatnffie 
J  Lood  Keeper  went  locudBir:  but  I  cite  the  oaBe,'*td'diAw 
;.  tbat  there  wae  ibeo;  no  idea  Ibat  a  boodito  i^eqgDifett  a 

BQi^  eif  idif«i:a'frieiid  of  tke  patron  to.bd  p^einntod^'^Mas 
?  iUegal^  jdie,  only  ^ued  of  appljritig.  to  tbe  iOmiHiot 
'  Cbanodry  being,  the  ill  ui»  that  bad  beea  >inaife  Inf /tt3r<  f 
i  So  ip  iVdr.  V.  Closxs^  iSfn.  M«.  EtowtygfalayngK 
I  <^  Gapdi^n  pr^eming  Peele  to- a  living, 'tfoek^»llMBid 
%  from  btA  to  rejNga  when  the  peftron'^nepheM  eafamof 
o  age^' for  whom  the  liviiig  was  d)eid^qied.fT«*\iniennthe 
-  •  nsphom.  wad  of  .11^  instead  •of  j0eqoirbigia>«f^^gDatieii9  it 
1.  wa»  agreed  between  them  all  that  ^eir  shonUc^falifllie 
.«  to  hold  the-living^  pay bg  S0/« ^pdr  onmM  tb  ibadaepiidw. 
o  JPaelr makee  the  payment. foi^setPcn^yeaaaybBtivefmBig 
€  to  l^ay  any  nrnve,  the  patron  pota  the;  bond  ib  aid4"Bnd 
f)  tfcen J^eb^canuB  intiy  tfaist  comt fiorfln^injodctfianjabd 
V  to  Hbaire '  hstk .  hie  ^Q'^  P^  annum,  •  On  ^  the)ii|eatii||f(the 
h  GkanoslkMr  geanted  the  iqwietf on^  not  («aimi5fid)lupDn 
f. 'account  bf  any  defect  in  the  bond  itself' wUckiie  bold 
k\  gpodi  b«t  on^odount  of  the  iU  u$e  that  faad'tbeentnade 
oiuponittr^ndaa  to  tbe  numey^.ifc/bwigi  paidi.iqioi|  a 
y  M^onwoal  Qonlradti  b^  li*ft  iIm' plaifitiff)4o^|f[aito(liiw 
I.  ibrit*''  '     .       '  !'•:    ;.'  ?!  *«      -nv  ni  ii^q 'ri^!  ot 

»  'These . ace  -aH  tike  caaesteeapBetfagtspebialiamaigpaibn 
1.  l^on^S'  which  I  have  met^wteh  iMfbre.llaa'>dfeiaidn.')of 
i'  i^pfttf'lF*  Tk(i'Bi$kop^'ImtMi  ./v  ■  .:i  *'.    '-'i  u  1<> 
.1,1  |^re«e4ed«ow.  to  those  ^Msk  bage;  ariseardaripftihe 
«:  &u«<|e^di0g  p^fju9d^.!f<art])^  h>  u.vwi    k^ 

The 


mst  ,'lCA«5S  >N  TRINITY  TERl^ 

was  an  action  on  a  bond  given  by  the  defendant,  on  his 
.aj»|M»faittMnl,  to  the  curacy  of  the  froe  c)iapel  of  W^mh^ 
liiUt.  vak  the  county  of  J^erbjUt  whiqb, — after  reciting 
itbut  ^  4tdSsitndwU  l^ad  ^reed  to  be  constantly  and  duly 
.imM^Vt  ;at  tHe,  coracj^-hpuse  thQre»  and  in  de&ult  of 
/Siiphxesididoce  to  resign  and  deliver  up  the  curacy  withixi 
.  Q«bd:  n|oi2tb  .^fter  request  or  notice  in  wri^ng  left  at  the 
<Min^;i^^U9i|i  po,  that  the  .patron  might  present  anew,  — 
was  conditioned  for  such  resignation,  in  default  of  such 
.  ooastan),  and  due  residence^  (so  that  the  patroi^  the 
<ot>lig€)%  .might  present  anew,  discharged  of  all  charges 
and:  inetMQbrances  done  and  suffered  by  t^he  obligor,)  and 
for  the  noti^mmitti^g  waste  or  dilapidation  upon  the 
bcmaea  or  land^  bdpnging  to  the  curapy. 

To  4hi6  tlie  deli^tidant  pleaded  several  p}eas:  first, 
that  he  bad  resided  on  th^.  curacy,  and  bad  no^  com-* 
mlUed  or  sabered  waste  or  dilapidation*  Secondly, 
that  .after  hi»  appointment  to  the  cpracy  he  ba4  a  ge- 
neral licence  from  the  obligee  to  reside  elsewhere. 
.  Replication,  first,  that  the  defendant  vpluntarily  ab* 
seoted  bimaelf  from  the  7th  day  o(  April  1790  to  the 
9Ak  April  following,  and  that  the  patron  had  given  him 
notice  to  resign,  which  he  had  refused  to  do.  Second, 
tfaart  after  the  time  when  the  supposed  licence  was 
granted,  viz.  on  7th  AprU  1790,  tlie  plaintiff  couQti^* 
<nanded,  and  retoked  the  licence,  ^nd  that  the  defend- 
Mit  absented  himself,  Sec,  as  in  the  foriper  replication. 

To  both  these  replications  there  was  a  general  de- 
mtta^.  Suiknh  in  support  of  the  demurrer,  contended, 
firsts  that  Ae  bond  was  illegal  and  void ;  and,  secondly, 
thakdie  Ikeice  was  genera],  and  could  not  be  revoked. 
Firsts  the  bond  ia  iUegaJi  because  it  pj^ed  th^  iqcum* 
bent  under  die  undue  .control  qf  the  patron  ^ft^  the 
presentatiofi,  mJnA  aftet  d)e  Delajtiw  between. theoif  bad 
ceased,  and  a  new  xelaliipii.b^  ^^.ung.  ^  betw^  the 

incum- 
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incumbent  and  the  ordmary,  to  whdm'bidy  lid  idWed       MM. 
obedience.  -  •  ''j  .  •;    -  ^ 

The  right  of  presentation  hi  the  patron*  ii^'^tt  fttblic 
trust)  and  not  a  mere  private  interest  The  daitioi^  4^f 
.the  incumbent  are  prescribed' by  the  municipal  )aW,  aiid 
the  canons'  and  ordinances  of  the  chui^cfi ;  and^-tbetf^ 
fore^  it  was  not  competent  to  the  patron  toimpese*  Hl^ 
private  condition  of  his  own  creating,  "beyond"  dio&e 
which  the  civil  and  ecclesiastxcat  law'liavedeeibed'it 
necessary  to  require.  .   • 

With  respect  to  the  residence  required  by  the  bond, 
that  is  carried  much  farther  than  the  lainr  requires  -it )  fiir 
the  statute  of  H.  8.  only  imposes  ceitam  penaAUea,  mueh 
inferior  to  that  imposed  by  this  bond  fcr  neih-residenct ; 
and  besides,  there  may  be  varioOA  defenk^tt  to*  an  aoCion 
'  upon  that  statute,  as,  amongst  others,  residence  upon 
another  living  by  dispensation ;  whereas  thttre  cun-  be 
'  no  excuse,  unless  the  licence  of  the  patron  be  such ; 
and  further,  in  this  case,  the  living  itself. Is  to  baedine 
vacant. 

Again,  in  this  case  the  penalty  is  to.  become. dde  to 
the  patron  in  case  of  dilapidations  in  which  he  h«8  no 
sort  of  interest,  that  being  the  sole  ooncern  o£  his  snc- 
cessor.  ' 

The  effect,  therefore,  of  this  bond  is  to  mise  tt)  the 
patron  a  special  interest  in  the  exercise  of  a  public  trust 
which  by  law  he  was  not  invested  with*  \- 

Chawbtey  contrdj  was  stopped  by  the  Coiyrt 

Lord  Kenyan.  I  cannot  bring  myself  to  entertain  a 
doubt  upon  this  case.  It  has  been  argued,  (fart  .the 
patron^s  right  of  presentation  is  a  meve  trust;  it  is  so 
to  some  purposes,  but  not  to  all.  It  is«  triksl.aou|ded 
with  an  idterest,  for  it  is  a  subject  of  oonVeyMce  iot  a 
valuable  consideration,  which  is  i^t  'die  ibse  ildth  a 
Aaked  trust.  As  soon  as  the  d^fbidant  was  ptesesfeed 
to  the  fivhig,  he  was  bound  to  take  npoa  bimselCidl  the 

duties 
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\8^i^  dirtSy&'ofW  Ihoumbeni,  to'rerfde  upon  the  Bving,  to  ''^ 
^^^^j^  tafie  uptln'  liiniself  tb6'  aire  of  souls,  and  to  keep  fHkl  * 
v/"^       hc^fee'&^rop^r  repair^     Now  thU  bbnd  Was^'onty  " 
LoiffSfflfiJE^  enteffed  ftito  for  the  purpose  of  i^ecuring  a  performance  "^ 

oTaftHliese  duties/ which  by  law,  and  without  the  bond, 
he 'was  fcib\rtid  td  discfaar^.     I  avoid  saying  toy  tbinjgf' 
res'pTictmJ:  tfie  tase  of  The  BiAop  of  London  v.  fjyt^:'^ 
WH^^^'  queslSbn'Mmes  kgain  before  the  Hbtii^  df '^ 
Lc&y^  they  will,  1  have  no  doubt,  reviefw  Ae  form^t^;^ 
deSsibn  if  4t  ^^ould  become  liecessaiy:    It  Is  stifiSetetiit  ^ j ' 
fof  file' tti  deciding  the  present  daise  1^0  say,  diai'it  caii-^ 
not  be  gbv^riied  by  that,  Tor  h^re  Die  plaaitiflT  dbeVUbt  '^ 
catt'ibr  ihe'ireblghatioki  of  the  incumbent,  but  tntvAffHt' 
a  pei4bfmatice'oiF  ttiose  duties  which  in  mor^fi^  )reli^"/ 
gion,  and  law  he  ought  to  do.  ' ' 

f  am,  ^lei^fb^  clearly  dfopkiion  that  ft  botid  for  the 
pefftyhh&tic^  of ttese  dutifes  fe  not  aieg^^       "   ^   '''-''■'  - 

Builer  J.    I  cannot  find  any  immorality  W  illegkBty  ' 
in  ^ir'bbnd'.  '  It  is  the  fluty  df  the  ihcuMbenf  to  teSAe 
on'^&is  living,  and  td  be  I'egular  in  the  discharge  of  his 
duties.    Now  this  bond  ^equities  nothing  more;  It  only  ' 
rei^iife^  fato  tj6  do  what  the  law  would  hat^  coml]^d]ttl  ' 
•  hicbti*  do  without  it.  • 

Cfhw^X'was  of  the  ^me  opbion.  V 

^5:Mfir5/ J.  absent.  ' 

AiflFiough  in  this  case  the  bond  was  not  for  reslgnatlbA 
in«fatbtir  bf  the  son  of  the  patron,  of  any  re^tion^bi^- 
coift^  tidpdble  ftnd  desh*ous  of  taking  the  living,  Jret  ft  '' 
anibiiAt^  to*  a  deeisidn  of  ihe  CoH^  that  tt^e  giving  a    ' 
speMl  bimfl'of'rei^ignation'is  not  hi  all  case^  fll^gial.   '      '' 

^1e  hekt  tase  Wafr  precisely  in  point  with  the  present.  -^ 
It)^i*Wft^:v.-»%Mft)ni4  3;R^5&.    ■  ^         ^ 

"^e  d>hBitioh  bf  the  bond,  after  statmg  ar  present^ba  '^ 
of  %e 'dctettdant  to  iJie  i^ectoryof  Oatiwkk,  attd^^e'^^ 
vickriige^f  Metkhx)kF  itilfoijkk,  recites  i^  agrtesdektir  ^^ 

'^'^^  '  parishaiy 


^.ll 


parishes,  or  iik  Northw>ld^  wMch  ^  qf;n%ijpq3.to  JbgtJy ,  r .    1 8!g^ 

withput  ftbseoce  for  eighty,  days  in.  any  ooe^re^  ^^.  jpj 

serve  the  cur^  of  these  two  parishes  himself  if  ^is^Jbe^Uh .  j 

would  periRit,  and  not  to  serve  the  cure  of  wy  ptb^  .  f^Sft^ftoJ 

pa];ish  while  he  held  thpse;  that.a^  the. two  living^, tpgfOK  . 

ther  werp  a  comfortable  provision  forgone  €lerjpro[ia^,,,{ 

though  xQeitherof  them  separately  iwa^  b^^  ^^,  4f^  : 

fei|(^^)t  j^fl  agrfted  nfeyerto  resigp  cwi^.iyithc^ 

oth^r ; Jtbat  t^e.plaintiff  had  a  sou  aboiit  fimrt^^  J^V^j  I 

des/rp|i^;Qf.tpkif]ig  libese  livings,. and  ther^fo^  tffe,,^^,;^ 
feqjjflnt,,bfia  .agy-e^d.ij?  tliat  event  to  xesig?ij)p*  r^thf^.i 
livjii^.iix,t;^fef5  pontbs'  aotice  to  be  givep.by,4b|&(pl^iPt*.;> 
tiflgjji^" order, tb^t  the  plaintiffs  »D^.^nf[^,b^,prewSte<^  .^ 

thereto.  '..,•.     '  •"■■"  '■->  ■'.  a.  .•_♦ 

.Th^  W>nd  was  ^paditioned  to  perfovm  thi^iagroeiQept^ 

and  to  keep  in  good  repair. the  jedwyrhqus^^  ax^^.i^^i^.  „, 

cel,f}t  Criffmckt  w^^  the  vic^ragjerboi]^^  4;^  ^i?/^tM^^  >\ 

/JThe  Court  uodierstandiiig  that  it  waa  inteoflerd  Jo.-; 

carry  this.case  up  tq  the  House  o£  ItOtda^  8^^^  3^0*  1 . 

m^pt  for  tbp  plaintiff  without  befm^ing  affy.afgumentf   ^ 

Tlfey  swdj.that  as  this  case  was Jipt  preais^^.siiffili^r  to.,( 

that  of  The  Bishop  of  London  v.  Ffytchc^,  tbey,.^er^,,j 

bound  by  the  established. series  of  preoedept^  l^.jgi?f 

judgment  for  the  plaintiff  ^  •..,.■    y 

j^da  Aot  find  th^t  tbe^se  was  ever  carried  &rt})€pr»/^ 

The^next.  c^se  |s  not, one. oa  a  resign^tit^  ,hon|^.,f 

wi^  f^pect  tq  an  .ecclesjbstical  benefic€;»  bi}t  I  cjJtp  it&;f.  ,j 

the. purpose  of  showing  the. opinion  of  JjovA^JC/mypfh  f^^^. 

the  point,  npw  in  .qifiestion.    It  .is  the:cAse^vOfpZ^i,Yv;i. 

Z^isy  V£a;!^^Jl««)vhf;reitbe^.patroQ  i^  jg^^ikfifil  bpfl 

taken  a  general  resignatiop  lijopd^on  tltq  appointinien|  of  \\ 

ec<^fRiapt}gaia\vi«g»^^^ery,T,ector  h^  a,  fterf»pW>.W^  , 
recfpry^.ji;t,i^,9y§fS; never  .douls^, bnt  tbfa,\fe8JgnAtioa    . 
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1826.       le^  Tpi:er<^  l^ipdiog;  though  4hey  .put  411.  ^  'f^^J^ 

Ijowrencej^  doubted  whether  the  appoiptfnefit.cyji}!^; 
J^wdSoHBBik  be  inade  otherwise  than  for  life.    3ut  he  sajF^^^.^  '^•ffS'lh 

that  a  bond  may  be  taken  to  enforce  the  obf enr^Bf^  9^ 
those  flutter  which  by  law  are  required  to.  l^e  perfor|ij|ed 
by  the  appointee  of  an  office;  but  then  it  should -.tif  jp^ 
expressedin  the  condition,  1 1^ 

In  S  Bos. Sf  Pull.  231.. this  case  is  reported  fn.tfae. 
Exchequer  Chamber,  and  judgment  affirmed  withoft^ 
argument)  it  not  sufficiently  appearing  .op.  the,  3^C!l^|nl 
that  the  office  of  schoolmaster  was  s^ch  ajs  oy^t  tajl^ 
'deemed  a  freehold  office.  •     '    \ 

In  Newman  v.  Newman^  4  4f.  4^  8.66^  upon  a  bond  itOr 
pay  certain  sums  of  money  on  the  conveyance  of  ^n  ^M? 
to  the  obligor,  and  in  case  a  living  should  becooi^e  f  ac^t^ 
*  during  the  life  of  the  son  of  the  obligee,  and  he  ;3hpi|ld 
be  qualified,  to  present  him^  and  if  he^  ^ou^  ))^.  VAder, 
age,  and  it  should  be  necessary  -to  present  .auothej^s  tp, 
proQure  such  other  to  resign  when  the  son  shQuJid^bf|^f{' 
age,  it  became  unnecessary  tp  decide  whether, t^e^lie^ttii^) 
part  of  the  condition  was  good.  :.^  ,   ! ,  ^ 

Le  Blanc  J.  says,  the  reason  for  making  an.  exception 
in  favour  of  a  coi|dition  for  presenting  a  son,  mi|(ht  l^j 
because  it  was  not  for  a  money  coqsideration.  .r  ^  r 

Dampier  J.     If  a  bond. to  resign  in  favQor.of  .a^ar-. 
ticuiiar  person  were,  necessarily  .void,  ^e  o^^eciiojx  w^td^ 
have  been  good  in  Jones  v.  Lawrence.    But  a  s^Pf)i\<^{)83 
to  re^gn  in  favour  of  a  specified  person  does  up^.^^^ttm 
to  .be  open  to  the  same  objection  as  if  it  wer^  to  xeailjn^ 
g^eraUy,rbecause  the  Jatter  makes  the  i^cucnbent  bj)t  A« 
mere  tenant  at  will  to  the  .patron^ .  .I,kp9w^id^(  sm 
t^e  case  x>f  7^  Bishop  ^Lor^don  y.Ffytchey  it  htt^]j|)ipi 
considered, tjbat  byilila  qf  re^p^jipn^ip^  f^^^^f^^Kq* 
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Lord  KtrcudbrigJH  t.  Ladtf  Kircudbrtght,  6  Ves.h.,     vl&^CU.  ' 
Bond  to  pay  Plaintiff  100/.  a  year  until  he  shall  be     ^JJJ^^ 
instituted  and  placed  in  possession  of  a  living  in 'the     ,.. .  «^  -.   - 
church  of  England  f  then  to  pay  him  so  much  as  with  LordSaWMs, 
the  value  of  the  living  shall  amount  to  150/. 

Agreement  by  Lord  JT.  to  enter  into  orders  and  take' 
the  living,  and  if  he  did  not,  bond  to  be  of  ho  avail. 

The  obligor  having  died  intestate,  the  obligee  filed  a 
bill  praying  an  account,  and  that  the  arrears  of  his  an-v 
i^uity  might  be  paid  him. 

The  Ix>rd  Chancellor  expressed  great  doubt  as  to  the 
validity  of  the  bond,'  observing,  that  it  was  void  on  many 
accounts.  It  is,  he  says,  a  corrupt  agreement  for  taking 
holy  orders,  such  as  the  Court  ought  to  decree  to  be 
delivered  up.  The  policy  of  the  ecclesiastical  constitu- 
tion of  the  country  requires  that  a  man  should  take 
orders  without  any  reference  whatever  to  considerations 
of  that  nature.  There  is  no  objection  to  the  bond  itseli^ 
except  as  connected  with  this  agreement  at  the  same  time 
for  a  pecuniary  consideration  to  take  holy  orders.  'Another 
objection  to  the  bond  is,  that  the  father  is  put  under 
these  circumstances,  that  he  is  to  solicit  the  benefit  of 
patronage  for  this  pecuniary  consideration  moving  from 
himself,  the  policy  of  the  law  supposing  the  patron  to 
look  out  for  persons  the  best  that  can  be  recommended 
to  him';  which  excludes  pecuniary  considerations.  The 
cause  stood  over^  in  order  that  this  point  might  be 
considered. 

It  was  ultimately  dedded  that  the  obligee  had  not 
performed  the  conditions,  inasmuch  as  he  had  only 
taken  deacon's  orders,  and  had  not  answered  whether 
he  meant  to  enter  into  priest's  orders. 

'  That  case  contains  no  decision  upon  th^  validity  of 
special  resignation' bonds,  though  the  Lord  Chancellor^ 
speaking  of  resignation  bonds  in  general,  states  hhnself 
to  liave  no  doubt  that  they  were  generally  against  the 
'    Voi^  III.  N  n  pdicy 
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1826.      policy  of  the  law,  and  sajs,  that  the  quesiioa  of  thleir  ^ 
le^lSty 'would  never  have  perplexed  'h!m  if  there  had'' 
not  been  so  inany  authorities. 
LotdSama.      fo  Dasktoood  v.  Pej/im^    18  Feseif  27.,  a  bond \df 
resignation  had  been  given  in  fevoiir  of  a  particular 
iiidlvrdaal  and  not  to  accept  a  bishopr(c.  '  '    ,  - 

The  application  was  for  an  injunction,  principally  oii' 
t&d  ground' that  {he  bond  as  to  the  resfgnatlon^  which 
bad  bdeki  given  in  consequence  of  supposed  direcddns' 
ih  a  will,  had  been  so  given  by  mistake,  it  having  bden 
afterwardsr  discovered  that  it  was  intended  by  the  lestktor, ' 
that  the  party  should  be  presented  Without  any  sudi 
obK^tiod.  ' 

Tie  Lord  Chancellor  said,  it  was  very  diflSciilt  ^ipoii  * 
the  pleading^  in  the  Bishop  of  London  v.  Ffytche^  to  te* 
ooncile  the  distincdon  between  general  and  particular 
bonds  of  resignation  with  th6  pt'inciple  oil  which  the 
Houie  of  Lords  made  that  decision :  —  bi^t  he  adds,  ' 

'  ^  It  would  not,  however,  become  me,  having  r^rd' 
4o  wha£  is  the  present  state  of  the  law  on  this' subject,  to 
interpose  in  a  court  of  equity',  on  the  gfound  that  tb!s 
is  a  particular'  bond  of  resignation,  although  I  f^ree  ^ 
tlJat  this  Court,  if  it  has  a  concurrent  jurisdiction,  Ss  not 
bound  to  wait  for  the  dedsion  of  a  coni^  of  laW.  Yet' a 
reasonable  caution  requires  a  court  of  equity  not  hasdiy 
to  pVonounce  bad,  a  bond  understood  io  be  good  at  ta^ ; 
and  xt  would,  at  least,  be  proper  to  leave  that  question 
td  be  reconsidered  at  law/'    The  injunction  was  refused.  / 

The  last  case  to  be  found  on  the  subject' is,  Es:  parte ' 
Bdiniers  Bondait  v.  Rtttdati,  1  Jbcob'  and'  WhUei^yi^. 
T^efttber  on  the  marriage  of  his  son  gave  a  botid  td^^ 
trusteed  int&  alia  for  performance  of  a  covenaiit  ill  the 
settl^ent,  hereby  he  covenanted^  ihat  tunil'^hii  ion} 
aUotdd  become  the  actual  ifacumbeilt  of  l!he-  r^totry  of* 
IfarO,  'Renjket;  br  ^oald  h*  be  In  thte  enjoymfefift  of; 
some  other  benefice  or  ecclesiastical  preferment^  Widd^" 
'      -    '  :     '^"  .   .  he 
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he  might  hold  during  bis  life  of  the  yearly  wlue  oiGWi.       IB26. 
at  the  least,  or  until  his  deatbi  he  would  pay  luaij  an 
winuity  of  2002» 

The  father  haying  becoqie  a  bankrupt,  a  petitioa  iwui  LardSowafc 
presented  by  the  son  and  hb  trustees  to  proTe  in  reapeol 
of  the  bond. 

It  appeared  that  the  son  had  >>eeB  presented  to  n 
living  of  600/.  a  year,  but  bad  given  a  bond  to  resign 
in  favour  of  two  sons  of  the  patron  when  either  of  them 
should  be  qualified  and  willing  to  be  presented  to  it^ 
and  insti^ted  apd  inducted. 

The  eldest  son  took  orders,  and  the  living  waa  in 
copsequ^ence  resigned  witbia  two  years  «fcer  the  pve- 
sentation. 

k  was  contended  that  the  son  having  been  {nresented^ 
the  condition  was  satisfied. 

.  On  -the  other  band  it  was  said,  that  having  been  pre* 
sented  on  a  condition  to  resign,  and  a  bond  given  to 
th^t  effect,  it  in^as  a  benefice  that  could  not  have  been 
retained  ifor  lifei, , 

Zord  phaneeUor*  ^^  Still  he  might  have  hejkl  it.  for 
life ;  he  .might,  if  he  chose,  have  kept  the  living  and 
forfeit^  the*  bond.  You  may,  however,  if  yon  .lik^ 
take,  a  <|ase,  inu>  the  Court  of  King^s  Benclu". 

^he.  reporter  says,  the  matter  stood  over  finr  the 
Plaintiffs  tp  <;onsider  whether  they  would  tja^  a  caae^ 
which  .they  afterwards  accepted;  but  it  is  understood 
tl^at  theyi  ha?e  since  dedineil  to  persevere  in  it* 

I  apprehend .  that  snc^  case  conld  only  have  aiiseii 
upon  the;  ground,  that  the  Court  of  Kingf  s  Bench  would 
hf^vte  he^  the  bqnd  legal  •  for  if  it  was  simooiacal»  the 
VV^y  could  ,nQt  haye  held  the  Iivingi  even  if  ho  had  pai4 
the  p(^nf|l,ty)  Sot  the .  jporeseptatioo  wonld  have  l^een  , 
al^otutely  void,  ^d,  conf eqnently,  .m>t  a  satisfiMilion  of 
thecwditioQ* 

N  n  2  I  have 
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,T^?^^j  .  I  have  now.  gatte!tbtXMig|bi:an:tb^  (^^^iyJk.ofm-Bsd 
p^g-  ^  ]lts^ctiB^.Epeoml'reBignatian  ;bmdsy.exliext^  oveia 
%:  '  periddoof  aliicyve  200  year%  in  none  oiwhkh  W^#«^* 
(.onlSGNnB.  ijondvbam  held  bad ;  ia  many  it  ha«  bee»  e^pre^jr  de- 
htmioodi  to  be  ggod,  and  admitted  t9.be  so. ifvu^e^^ 
dMse  in  iviiich  the  validity  of  general  bood^  :  f^.-f^gig- 
jMJpa  iMft.  been  ^lispilted  or  denied.  In  qne  OTr^P  ^ 
the  latest  cases,  indeed,  in  the  0>url  pf  •  Chaoc^ij^  i( 
liaa^iDten  stated  to  be  very  diffiauUtUpon  tbQ.pl^pdifgs 
to'lhe  case  o£  the  BiAopqf  Lpnion  v-'.l&^k^.  M  ^ 
concile' the  distinction  between  geneml.  q|idr.p|ii:tM3iy4f 
bundsiof  resignation  witb  the  prii;i[cif»l^  Wiwhifik^^ 
Hmwe^of  Ijovds  jnade  that  decisioQ.  -  .Tbe/mfiiQ:i{iriB* 
<uple  upon  which  that  decision  tuirn^^app^^^vlcfjs^ 
to  have  been. die. •enabling  tlie. patron  to  h^ve  .-mefk^ 
grait^r  profit  on  the  sale  of  the  adyQw^oOjr;  And-.tbe 
teoiiiiertiiig  the  tenure  .of  the  incumbent  ifltq.a  tof^w^ 
M  wiU  to  the  incuaabent.  .  i 

'    This  I  have  ah-eady  stated  not  to  be  appUc^bl^i lathe 
case  of  a  bond  to  resign  in  £ivour  of  a  p(u;tipuWr  persoa. 
^Fbe  only  objection  applicable  to  a  specif  in  ^0941^^ 
^ with  a> general  resignatiofi  bond^  appears  io.b^:  ^  ace- 
:^ttiditig't{ie  tenare  from. an  abs<^te  freehold  f^  U^lo 
-one   for  a  ks»  period;    but  hoiiteveC''tiMl4.:l9igbti(be 
aittilable  if  the .  objectiona  had  been  nande.  fon  1^^  $fft 
: •tomtit  ita|)peaf8  to  have  been  too  long  acted:  .aiien^uid 
.Htfquiescld  in  now  to  call  it  in  question,  «  Ufi^igg^^^i§fe 
eit^mstaBces^  <dieoe£«re^  imi  a  cour4  of  laW' .i^owifli* 
^|ildge  that  they  are  (bady  particularly  wb^n  i4  i»x09f|* 
. ^ritoied . that  the  consequence  ^of  holding. thte^zxAObbcHfo 
mnsti^to  submit  to  aeveife  penalties  ib^^s^owbi^t^lfffe 
4$iien'acliag  v^da  «  prajoticeof  upM^ar^lsiof  tw<f:,4wttries» 
•sind\vliich  h^  nSsver  yet  ^been  deciiA^:  Ulegajj^^aodrjn 
"^  iMny  iasutticei  expressLy determined  hoi htt  li^U  vnE^se 
'  (ietialttesj  if 'the'bonflbeicdnaidered'as'^lh^ipalililjijl^^ 

statute 
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statute  ofEliz.,  extending  to  the  forfeiture  of  the  pre-'       1886. 

■^^^U     ^htktlM^^d  twd  years' virfod  of  the  taieficei  j      !  1 

^^1       '  One  ittt^d  upon  the  statute;    The  projisksfmd  .ai^ki 

wjiiebk      tfp^If  to  ainj  person,  &o.  niho  sboil  present  .or  GoUal»i(  ^ 

Jeeoap      fyt*  ang  sum-  tf  laumiy^  renard^  g\fh^  pti^i  ior^bkmfii 

>  besoju       ^it9t»^v^,  directly  or  indirectly)  or  &r  or  by  ttaaott  oi 

boodf  I       nyfMroniise^  i^reenent^  gnutt,  bond,  coveoaM^  or  elhcb 

Inoflec        ittetifance,  of  or  for  any  sums  <tf  money^  rentfd)  gi% 

ofCbs       J!^xiAVor>benefit  whatsoever..  .  i      J  .ii.^ 

)n  tiiejiii        '^  .It w  not  c6nteqded  that  thisjcaseicanies/ivilhiii^idbj^Af 

Ffydt,        tk^  i^rd»  of  tko  statiile^kKi^pt  tiie\word  ien^^  arid  lit 

and  jM         k-iMiSdr  tdai'  ft:  iMjf^&ittion  bond  in  fiivour  oftta* 80liL.ia>a 

(OB its         fe^dit' fk^ tbe>  fiid^er,  ittasmueh  as  itTdievas  hiniJhiai 

[hem         Ttilikinf^'tfny  other  provision  ibr  ham,  vkich  lie>wQttld 

Bffo&i         <Mlferwi6e  be  bound  to  do^    Vo  thiA  Iaiiswer»  tjiat^ua 

I  kvu         484iot'tbe'  speei^s-  of-  benefit  which  tihaatatiite  oonHeoi*' 

v^i  X  plated  t  a  general  resignation  bond  jnay  be  so^  a?:  I:Ju0F^ 

JDtDi3  before  stbtedy  as  it  enbsnGes  the  valae'  of:  tbeilii»ing>if 

sold  during  the  incumbency,  andiaSamnits  lo  a  sale  mitk 

)]i(0  the  meaiis  of  proeuring  an  ioimediate  vaoMkc^;  J)tit  if 

lihfi9  be  few  considered,  it  would  be  equally  sbenefit  wbep 

^ib^AfCher  presents  thesonon  a  fair  vacaiicgr»ioK  ef4& 

vMiere  be- presents  liiinsd£    In  either  case^  it-  may  be 

^^,  ^"AsAdi  he*  makes  the  preseotalians  a  raaans  Df:providii|g 

^r  an  ekp^etiditttre  he  must  (necessarily  incnr^  and»  there- 

^foi^ey'  edtuitoasly  at  leasCy  aiseurce>  of  profit  16  iiimiiflf^*. 

'-  '-Tbef^tatBte  has  never  yet  been  intended  to  opevale 

^ti^tfiHt  elcient)  and  the  obsenratioDS'*  maife  M  ibeitbar^ 

^illiai-tipoti  looking  at 'the  eightli  aeetksi,  the  aNisdien^ 

~lliitiBf^b«  taken  to  mean  a  pecuniary  benefit^,  and  lh|tt 

<^tiie  Mo  okuses  ought  to  have. a  similar  mmstnttUkmi 

^)^es^«o  me  to  be  entitledito  considerable  aoeigbtrMi:? 

€<'  <  I^'inight  perhaps  be  urgc4;tkat,  kit  this  twe^  it(.4nto 

^liibt^Hp^r  (iiM 'the  patron  Was  boondlaproiidefcirJkis 

^^^j^^AiJ^er^dtlierS)  Uind^  thertfoteciititan  Jieia.Mi  wiM  a 

^(be&^itb  1^  petrtey  iiiDhioh.4ti6ibni/mrtOkicqMi^tjtfte 

9** 'uv  Nn  8  meaning 
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FLKicnsa    ^^^  ^^  b^Hft&ij'f^  ao«ple4  w it.  is  with  tbe^wowkM? ,aw»i 
^         -tif  motteyi  Jpeward,  ^ft,  or  pmfiu"  <  • . '^  >  t '^ 

Loid8aNBB&  But  it  seemsto  me  to  be  safficimt  to  fiay,  thejAcj^  iM^ 
Mver  b«cBi  hel4  to'  toMieiui  to  bonds  of  tfaif  descMptiop; 
Ibali^  Oft  the  ooQtraryi  tbey  have  been  uoifomiljF  b^ 
gaod  in>  Watt8tn9$er  Hail^  and  that  it  would  be  €mli«(7 
to  the  pwidple  ttttit^csal^  aeted  upoa  witk  lespeee  to 
penal  lomsi  vis*  that  tf^y  axB  ito'  be  atdot^y  oopsMflifl 
aow^  tprestend  it  to  them*  .    r    .... 

But  it  is  asked, admitting^ r^igJMltii^boiid  iorftMM' 
of. a  eon  to  .be  good,  ig  whatckgveeof  r^tiitifHpAiqp'  and 
t»*  what  nmtiber  of  persons  Hoes-t^  prineifJe'^iK^A? 
To'idiitf  I  gnawer,  that  Ui  must,  (Kke  nuusy  ^beir  caH^ 
dqpesd  upoft  what  shall  be  tionskfered  neasottable. . 

With  mspect  loithepvesedtcase,  such  b  hciAd  inr  ^tar 
efa  more  remote  degree  of  reia(ionMiip«diail\  m  blodier 
has  been  held  good ;  fhi*  it>  the  caa^  pf  Peri^'^ti  Cq0^ 
bebre  dtady  the  bond  watf  ia  iwour  pf  a^  MpheWS  iaad 
ill  MmxiaU  t*  BmiatU  wlieretbe  bwd  was  ia  4it«wr  ^ef 
two  lotf^  when  either  of  them  should  be-  )|iia}ificjd^iKo 
objtctiBn  was  takeu  on  that  ground;  but  on  lba-*9fl9* 
trai-y,  n  presentation  acoompaiMd'  by  su<b  '«^  bQiid  was 
oniaidoMd.as  a  satisfactkni'nf  theixii]dki0li'fQfp^<#> 
aanrity  until  the  party  sfaoiM  be  in  the  enjoyvn^t  pC)a 
beneficer  which  he  might  bold  ior  bis  Ufir*    . 

It  is  also  to  be  observed,  that  the  stattfte  of  )Btki^  js 
not  nonfilled' to  bonds  and  seoitritfes,  buii:estkn4s*i^any 
ptomiae^  agreement,,  grant,  bend,  et^rewmi  olcaojifMli^r 
nsamittice.,  I^  thertlbee^  the betldin  this  oas^Ja.ill^ 
nni  aviridn  tlia>^pDd»ot8tioh,  the 'same  mle(>ap|^h»)lo 
eveiyrsttfbal  pffomieecr.faciioiPbiT^eogageitoMt'exp^^ 
nv/peafaapa  wfatt  oidy  iai|4iedi;  ^ 
^  Snrelf  then  ifr  is^  ndcessitry  to^  paus^  befeserft ?  dimsidii 
.  is  ndopted^  w(hidi>  may  m  lilr ;oeri9ch|nmiote  invohieiif  Ae 
gtiBtrtof^Hinny  and  the  laenrificn  of  tbe-ktatiitist^  pkirliis 

than 
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tba6  whom  ttone  mrould  be  «niore  i^haiT^f]?<M  «tt«b      3fiK. 

^ifttt  offence,  iiitd  whose  contemplation  it  could  rievfefft^r 

a  moment  have  entered,'diat  t^ey  were  acting  iH«gal}y 

'itf  ihddng;  or  accepftig  resignalions  under  ciiciimstflhces 

:Miictioned  by  the  practice  ofoentOTies  and  the.  curmit 

VyTlegal  decisions,  and  who^  ftom  their  peculiar  sMion 

!iii  wtStty^  would  have  been  the  l^t  to  have  put  tiwi^- 

^Ives  id  efce  smallest  haaard  of  bltving  it  impute  te 

'ttem  fbr  an  instant^  that  they  bad  eoncu^red  lA)  or  b^t 

their  sanction  to  any  act,  of  the  legality  or  propxi6l|y  4^ 

'^AMuhiB  ddubfr  eoukll)6^  eBt«n»ined. 

'  '  Aoetber^bjtetion  udeet^  to  these  bonds  is^  like  t)ach 

'  thketi  upon  institution ;  but  this  seems  to  metb  be  bef^ 

-gi&l?  tbe^q^uesiate.    The  <mth  is:  <' J  do  sw-^ar  that  I 

have  made  no  mmaniacat  payment,  oontradv  or  ^foror 

'^mise.'^    Now  before  the  giving  of  sueh  a  bond  can  be 

Hstmdde^d  a  breadi  of  the  oath,  it  must  be  •  dctormined 

that  BHCh  «  bond  is  a  simonlacal  contrai^t.^ 

-^ '  Bishop. <%'A9o»  contends,  that  tbisoatfa,  wbedierii^tet- 

piMkl  by  the  plain  tenor  of  it,  or  aocordlBg  to  the 

language  of  foitner  oaths  in  the  notions  of  Uie  Gatbolip 

obiireh  ccneeming  simony,  is  against  all  pronuBes  wjuit- 

«oev<er:'(90S}.)    And  be  states,  that  in  the  jeacisaii 

m  'Arfchbi Aop  Coiirtnei/%  decree,  the  oath  is :  ^'•Quo^qoe 

J<>bligati  «ion  sunt^  nee  eomm  amid  pro  ae,  jucatpriwaat 

pecuniaria  cautione,  de  Ipsia  benefieiis  redgnandis  vU 

pei%ndtafadis/' 

C'  '  B«it'l  should  eottdude,  by  the  omission  of  dm  part 

of  %hi(.  oatb  ill  tile  Canbna  6f  1€M,  it  was  intended  thfit 

Ut  should  »ot  longer  be  inchided,  or  at  leasts  thatiftwais 

^Mtoondisred  m  not  being  included;  for.  in  ibe  Iruh 

:Claiioi|i^  wlueh<«erejiiade  tbirty^oee  yeacs;  afterwards, 

it  wais  provided,  that  if  ai^  cleck,  or  other  peESOo-  with 

:&iaiOol^scn%sbc)lild8ealany:iboiBdyor'flBU't0  apyiiersoB 

<ir  peiMiis  with  condition  of  resignation  df  bia  k^m^ffj^ 

^  ^ttld  be  holden-  guilty  of  aimony,  and  proceeded 

N  n  4  against 
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1826.      amiinst  according' to  the  ievtifity  <)f 'tfaf«'knti«l«IHMatin» 

.J-;^   ,^nthaitof.     -•-       '     ■      V  ■     "■.."!<« 

*^v.  As  another  grocmd  of  oligectidn  to  tbesse  tooa%  at  « 

LordSoNDBS.  aske^,  what  power  is  there  after  the  restgi^ciitiM  flifld&>(b 

compel  the  patiroti  to  present  the  person  in  whcMie fatvi&r  it 

'  is  made,  or  to  cotnpel  sach  person  to  accept  it^  dt  having 

'been  instituted  to  prevent  his  resigning  the  btneftea  taiA 

Vendee  immediately  afterwards;    and  it  b  Bajdf'tUU 

neither  the  Bishop  nor  the  Chanc^ellor  cAffi  ^omptl  audi 

jsresentation  to  be  made.  '  *  " 

^'  .  To' this  I  answer,  that  the  reS^litioA  Ss^  iX^  be  ttMde 

to  j^e  Bishop*     Upon  its  being  taHkr^»*  h^lm^  ^'vigfit 

to  inquire  into  the  reason  of  it,  and  updir  finding  it'ls 

in' cbnsequence  dfa  resigUdtdcHi  boiid,^  Or'iai]r.o(iher 

]  engagement  to  resign,  be  may  say  he  "^iti  uofnaeept  the 

'.  resignation,  tiniest  the  patroti  comes  at  lhe»'4Hitoe  time 

prepared  ko  make  the  presentaticm.     Wtier6  'the  ^pnbf 

to  be  presented  is  under  age  at  the  time  theetigagt iiiiiit 

is  entered  into,  and  'as  soon  as  he  comes  6f  a|^  proeiires 

hims^to  be  admitted  into  priest's  orders^  ft-isapMttjr 

'^  strong  proof  of  bis  readttiess^  to  aoeept  the  lilriiig;        - 

With  respect  to  the  second  part,  tbe  atht-  tci  "Kfiga 

the  living  im'mediately,  or  within  a  very  idhort  fMriAd 

after  institution,  i^  a  pretty  strong  proof  offlie  ve^gtUr 

tioxi  being  obtained  from  anr  interested  tndt(v^«nd«Miqfd 

probably  induce  the  Bishop  not  to  accept  it.  'i But' the 

/fegality  or  illegality  of  the  bond  cannot  dependfoiiiwliat 

^  eourse  the  Bishop  would  purrsue;  and  thu  pfobdbtti^^s, 

''  ttiat  he  would  not  reftise  t<»  aet  according  tor/ vtha&iifae 

""  coui^ts  ^f  Idw  have  dedded  upoxi4he  qu^stiaD^   ^  ^     :> 

ii  any  neai.  Iticonvefiience  sbmldbe  ftutidv  i[i  iwebM 

be  in  the  pbwer  «f  the  i^^gtstetiA^  to  tweKt^  thit  Tshe 

']  resigna^bn  shjlf  hk  cionditSbnal  onfy^'  M&  be  void  tf i4he 

persdlfks'k  Whose*  ikvbur  Ub'  mad^  be^  nbt  ptesented 

^'wiiWn'k  certain  beHod.^  -     •  •  ^    i-  '-^^    -  ^  '  rl.Moc* 


Hi 
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all  he  can  to  comply  with  the  condition, ,  bj^  tendering     p,  i-^iT 
Jiiairerfgmtioiv  yet  if  the*  biahpp  refuses  to  accept  i^  the  v. 

^boildis  foUfei^ed.  J  iordSoHDBS, 

.  -'Sm-iqieiKiiMs  I  would  observe,,  tlyat  if  where  the  in* 
^oumbeot  has  done  all  be  con  to  perform  his  obligation, 

,  'tin  boM  is  slitl  put  in  suit^  it  can  oi^ly  be  for.  an  unlaw- 
•iUbpiiriXKse;  i^  that  case,  I  apprehend,  a  cottrjiiof  ecjuity 
.Wnldgrantan  ii^flQ<;tipii.   -  . 

To  the  observation  that  it  nay.  be  diflStcult  or  im- 
'iMasiUd  to  ascertain  the  i^ct,  the  answer  is,  that  if  there 
'ibanycttApi^iclft  respecting  it,  a  bill  in  eq^it2f;m%y  be 
-•fibxl  fbt  a.  4isoovery,  and  if  the  discovery^  ^oes  not 
::rdider  theparty  liable  to  penalties,  it  will  be. pr<)ered. 
'  This  was  <ioi)e  in  the  case  of  The  Bishog.  qf^  London 

'^'vi'J^fUhe^  and(  it  is.  refnarkable  that  the  noble  and 
'learned I^ords  Mio  s^  ablyand  so  tNiccessfully^combated 
-the  leg^y^  bf  resignation  bonds^.  whilst  he  was  in  the  . 
profiMfOR -^kdopted  the  doctrine  of  W^sfminslir  Hallj 
andrliftd  itt  tbat  very  case  overruled  a  deni^rr^t:^  which 
had  ho^xk  |)lea(led  on  the  ground  that  a  ^discovery  might 

f  eJqMsethei  parties  to  penalties,  and  which  must,  have 

1  boeii  ettolred,.  had  his  Lordship  then  bpep  of  opinion 
Ant  ihe  -t^uiaetiQii  waa  illegaU     The  case  as  to  this 

t  Iwint.wlll  'be.  fouad  in  1  Bmm/s,  Biport^  in  ChaH" 

h  i  In  tW  ob^rvations  .^ith  which  X  have  troubled  your 
('  iLoiUsh^M^  antd  which  have  extended  to  a  greater  length 
'  ttiaai  1/ oauld  have  wished^.  I  have  cautiously  abstained 

from  entering  ipto  ihe  ijneatkin  how  iar  bonds  .of  this 
IiidescrigrtJlHi  affe  orare.npt  consistf^nt  with  public  polioyy 
'J  {andI:httre4oQe  se^rbecaupe,..iM»v^v«r»  if^.thevpaji^  were 
o  Inetir  \BttA  dokiblfuVit  ixiigli^be  gor^p^  ^9:  t^^  ^i^  qM«?tion 
bointOjfi^nsidiBsafioDi  jiet  if:;th^  casff  is  |)Qt^^F»  but  such 

bonds  have  been  held  good  for,  f^turiies^  as  jt,  appears 
7 1  to  me  they  have  been,  it  is  now  too  late  to  consider  that 

question 
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1826.       i|iiektioanaicgiiilxif>laiv^wdif'itiscdiside 
'      '    \^     to  put  a  stop  to  them  on  the  gnound  oFvpoblie  pdlidyv 
9.  ikt  legisintase  tn  the  proper  persaas  wdoao. 

Lord^NDB»  Were  the  case  new^  I  am  not  prepapted  to.  myk 
tD%fat  noli  he  proper,  to  prevent  the  giving  of-^besk 
^«dr;  luit^'  if  so^  it  aeems  to  me  .that  itwovdd  bt  thn 
proper  course  to  put  an  end 'to  them  altogether,  and 
Ml  nfiloe  a  <fi«tinodoa  in  fdvoar  of  tlwse  wUoh  it  Ihas 
l»seii -said' are  good^  because  they  only  enfiocce  the  per^ 
^fimaomce  of  duties  w]iicb  aoe  xeottired  hy  law  to  be 
fiekfimned*  •    ■  t  . 

If  ithe  law  teqaires  the  performance  ef  aidu^^-  mlqr 
net  '^tvpst  itke  enforcing  sueh  penformaftce  to  *  tboia 
andwrittei  to  «kieh  the  law  of  the  country  baa  bifarusted 
it^.'and  wlio  have  the  power  of 'deteioviniiig  how  fiir 
the  rigid  performance  may  or  may  not  be  refaaed  or 
dispensed  watb  ?  Why.  is  it  riccessaiy  tn  call  in  the 
assistance  of  the  patnm,  and  ^ve  Mm  thOipoliMr  ^f 
enforcing  it  by  a  more  severe  punishment  than  the  law 
Miould  inflict^  and  the  inflictiag  of  which  would  €6*fer 
im  advantage  on  the  patnMi  which  tbe  onjUaarypeeeess 
«f •  tbe  }$m  would  not  give  him  ? 

With  •  Kespeet  to  one  of  the  instances  in  wbkb  a 
bend  •  of  ma^nation  has  been  aUowed,  via;  thaiiofnoa^ 
ipesideiiocs  I  am  notsure  thilt  tbe^condkiaii  idoearpirah 
ceed  fram  so  pure  a  motive  as  has  been  attzibadsd  to 
iir  '■  IJafce^'  "fetf  instance^  the  case  ^of  WAistvm  v.  JE'itnfri^^ 
before  eitak  Tlae  cobdition  ia,  that  the  per^  shatt  fw* 
aide  ^ttbdUt  absence  of  eightg.  days  in  >ii»y  one\  ffma\ 
'WIhh  jit>  19  onneddered  that  at  the  period  this  bond  ym$ 
€flitond'  imo^  Bbsenee  of  eigfaly.  days  lin  the  coutae  of  ady 
tDne^yeaarpot'ipi  ettdao  any  lease  wUoh  mij^hanteifaeaa 
lnade«f  ite  titliea>on  any  pare  of  the  benefibe,  ecie>is 
rdn^Uedtoectt^eckuPe Aene was  soma  odwr  leHSQiiibr 
dhti'  imterfJQit  <lf  that  provision  ihaii  die  <g»od:  cif  du 
^••'  .  --I  '  \'  ,'  '  Tfbtirfffc^ 


t 

jehitrclri '  or^faepsnctoal  fwrfociiiakicft'  fayithe  inflambwt       I B26. 
irf>the' duties  of  his  siluatioiH   '  ,    /•  »  ..     \     Bctch^ 

I  foibew.  homever,  to  say  more  Upon  tbidtbpW  bb-      ^  ^. 
sautt  ar  it  appears  to  me  the  praotioe  of  giviog  IKese  I-owiSoNzmfc 
:Iloiids<  baa  too  long  prevailed,  and  has  b^ii^too  "Often 
ute^^ized  as  legal,  to  permit il  to  be  altered  b^an^ 
other  thkii  legislative  authority* 

¥6t  these  reaaonsy  and  upon  the  most  attedtive  and' 
fidl  Qonsideriition  I  have  been  aUe  td  give  to  the  authe^- 
iili»  Whifch  I  baive  taken  the  Mberty  cf  Htyiog^beioffe 
your  Lordships,  I  feel  .myself  bound  to  state  ihy.hnihblf 
is^ion  ni'a^wer  to.tfab  question  pnt  by  youi'lxiTd- 
ahijis:  thai  aufficiem  matter  does  not  apfiiar^  upon  the 
beeord  Ho  siiow  that  either  by  the  Salute  or  'comadon 
law  the  bond  iqpon  which  the  action  of  the  D^ndant  in 
errbr  was  brought,  stated  upon  the  record  to  bear  eijual 
dato  wiUi  the  writing  of  presentation'  therein-  nkeationedi 
is  void  and  illegal  -  ^     ., 

i  .  f .       *  i  .  '  • 

HtnxocR  B/  I  am  sorry  thati  in  ansiteriii^:  die 
question  -prdpoumled  by  your -Lordships  for  thel  con^^ 
aideraiion  of  the  Judges,  I  feel  m}*sel^  after  mUek  xle*- 
flectkn  and  research  upon  the  subject^  compelled  to 
stale,  that  f  hsve  arriv^  at  a  different  conclnslDn  inani 
-thatwhidi  is  the  resuh  of  the  deHberation  of  my  learned 
BrUber  who  haa  just  addressed  your  Lordships^  L  am 
ha'ppy,  however,  inr  being  able  to  concur  in  tbe'ofilniGD 
whidh  has  been  stated,  and  which  I  have  reaaom  tobd- 
tieve  is  the  <^inion^  also^  of  all  the  learned  Judges  now 
present,  thnt  ifaia  recohi  disclbs^  snffictent  matter  /i& 
f  how  that  the  6oad  in  question  was  gtVen  in  consMlcr^ 
ntion  o^and  as  aiid  fordieipnce  of  die  pmatntetioaof 
Ae  Plainfiff  in  error  to  the  rectory  of  •  Kettering.  .  I 
oWn^  that  ibr  a  iKmnderaUe  time,  I  felt  macK.  dlflict^ 
oil  Ais*  part  of  the  case;  because*  althoj^'no  plailt 
loblettiered  men  can  peruse  the  condition  of  this  bond 
without,  as  it  seems  to  me,  at  once  perceiving  that  siicV 


was 
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1826.       was  the  fact,  yet  still  it  appeared  to  me  to  be  doubtfulf 
Whfetlli^t^"  thisit    c6tid!usicm  Wte-  more  than   mferene^^^ 
Wh!^,''}iow'ever  wellwarranted  in  ordmaty  dwes  irf^ 
LordSoNDM.  cOTisftruetion,  was  yet  insttflfcient,  in  th*  absence  of  Hfh- 
thiibt  and  pdsithre  averment,  to  warrant  a  coirrt  of  iaW-iii' 
acting  upon  it'  in  a  case  where  the  question  is,  Whtihei'* 
the  parties  to  the  contract  hate  acted  in  cofttraTention* 
6t  Violatidii  df  the  enactment  of  a  penal  statute  ?^'  til  ^ 
casfes^in  Which  the  charge  irttohres  in  k  k  t^eaiH-^iri 
violation  of  a  penal  statute  it  is  esseritMly  tiec^sMtvj^ 
tliiftiilhe  act  charged  flfconld  be  brdiight  by  exprfeil*  i6id 
pbs^e  klliegations  withhi  the  language  andl^tei^'df^ 
itELi^tii  -I'^ppk'etiend,  that  if  Oie  Defendant  bekiw  liii&> 
in  this  dis^  been  advised  to  have  pleadcfd  speda&y^ 
instead  of  suffering  ja^ment  to  go  against  bita  by  de^ 
&nlr,  his  plea  would  have  shown  by  precis  atid  positive 
allegation,  that'  this  bond  was  given  in  consideration  of 
and'fbr  ^nd'as  the  price  of  the  presentation^  and^  tliat 
the  presentation  was  made  or  conferred  in  con^detaifetA^ 
of  and  ihgretum  fot  the  bond :  a  plea  so  framed' wovM,' 
if  tetablished  in  point  of  fact^  have  brought  the  case  din 
rectly  and  unequivocally  widiin  the-  language  of  *the 
SUtuteofSl  JS?«r.  r.  6.  5.5.  .  *       ' 

Further  i*eflection,  however,  and  opportuiiides  of  bo<i« 
versiiig  upon  the  subject,  have  satisfied  me*'  that  It  is 
^uiidantly  clear,  from  the  language  of'tbeeondiilba 
itself,  that  diis  bond  was  given  in  consideratibn  of  an4 
fdr  the  'presentation,  and  that  the  presentation  was  made 
in  tonsideration  of  t6e  bond.~  In  short,  that  this  ihstit^* 
ment  was  the  result  of  barter  and  ccMraci  betweeft'tbie 
obHgor  and  obligee,  ibr  and  in  respect  of  ^s  living; ' 
^'  The  condition  commences  with  a  recital 'ihat  tbe  bb^ 

V  •  •    '  'I 

Mgde  is  ihi  patron  of  the  rectory  of  Kettet^figjyfl&dh  rtd- 
toff  A*d^  then  vacant  by  the  death  of  the  late  inculiibdfA 
't^ereof^  thatthe<>fa)igee  h:vifbffwiiingnn^ietlih  Kand^anfl 
WIj  Heetring  equd  date  witk  ihe  horfd^  pres'eiued  i^  dUi^ 
io  AjRp^M^-Wtrf  t«n*i  Aii)frffe^*8t 

•  he 
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he  iDJgbt  be  ii^ti tatted  ^and  inducted,  thereto  f .  and  thftt. 
4^  oUigfe.iad'.iiff'eed  tor^siga  the  said  rec^qi^  t^gf^i^ 
sisfA^,  reqmsf  or  ootig^  a$  thereafter  mentio^i^;^..,!^. 
t{iat  the  fiaid  rectory  might  thereby  ag^n  b^CQiDQ  y^C^p V  ^^^  Sondes. 
for  the  sale  purpose  that  the  owner  qf  the  advaa^n  ^said 
Tfattny  plight  be  enabled  to  present  fherrio  anem%  f}^^}^ 
qne  ^f  two  brothers  of  tbie. obligee  tbpreni.  ^e^ibp^sjlly 
imnf^y  whep  the  party  to  be  pre^eiUed  ahppld  J^e  5^7 
IM4^  pf  tokiDgai^  eccUsiastical  benefice.  .  ,,  ^^^.^  j^,, 
I  r^off  «Bn  any  penoq,  ^fterreadiiiv  tbege  pap  j^^geg^f  fr^. 
tihetcpodilion  pf  the  bond,  hare  a  doubt  x>f  tlie.  ;i^u^e«9U|^ 
<Awtaot^.of  this  coQtraot?  Aflsuming^  theii,ithat;;i^^ 
au4Mwily  .evident)  by.  the  ;|fiatter  spread  on  ijf^  r^9pr(^ 
tbit  tj^e.bond  ia  question  .ponstitu^  .the  can«Ml^ratjofaL 
for.  this  iprfBsentation,  ii^  Jt  an  instrum^t  a:i(Qi4pd,bj 
t^e  3ta;tutft  pi  .31.  EliTh  c.  |6.  ?  B;^  the .  fiab :  s^tiw  of 
^|b^  statMter  ^-  If  any  person  ahall  or  do,  £)r,any.^uni  of 
fikoney^  ri^viMrdi  giftt  W2^^  or  benefit^  directly  ox.ijQdir 
xfn^f,  ox  .for:  01;  by  reason  of  any  promisei  ^ffpcff^nt^ 
granjtjt  bond,  oovenant^  or  other  assuraoce^  of  or  ipi;  anjr 
wm  of  m^JSk^f  reward}  gifl^  profit,,  or  bai^y/hsfi/^ 
ever,  directly  or  indirectly  prese^it  or  coiiatQ  ai^,  Pf^T^pp 
t^.any  beiae^  with  cure  of  souls^  or  give  op,  bestow  jdie 
W^^  ^1^  pr  i«  reqpect.of  any  such  corrypt  c^se  orjcpn- 
i^r^tipo,  ih^t  then  every  such  pr^eutatjion.iipad.^v^lty 
adffi^^oDi  J^s^tutioiit  f^  ijnductipn,  fhereuppjs^  fjt^ali 
bi$, .^tte^ly  void  and  of . none,  effect  in  law/V  .  Ap4^  tjti^ 
»(ijt  ihen /pAKwds  tp^i^wbject  the  parties. to. cert^iif.fo/:^ 

%u^ei^  jftUfl  iucapacf^i^.  •.,,.,.  , 

By  thcj  ward.^orrrff!/,  as.  u^ed  h^r^. and  a^  ^pjled  to 
\)^,^3^hjfi^^^\  i?  guite  d^i^r„  th^t,  eyerjr  pf^eptiijtion 

<?f.lbe.  clause  prps^tadoi^s  *j>r„nv?a;^^^  ^,  j^r^  ^f^o^ 
JJMbiMrMlWti^eMtervp^r^  - 

iS9P}si4il^j^  s^ph  w»K»  thn4  ij^  j^  ^i^,^^p?^^^ fo^^ 

pre- 
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1^96*       i^^^hteiZeni,  to  be  a  torrtipt  cause ;  &nd  tBe  statute  wai'' 
FiitioiBa '   **^*®°^^>  '^  appears  fc^  the  preamble  to  the  fiftH  secticm^ 
T,w^*        wUidi  'i^  tirinted  inobrrectly  at  the  end  of  thc^  fourtb^^W 
iMdSatMs.  th^  iavenciitig  of  simony  and  corruption  in  {urbsentations' 
to  benefices,  flbc 

It  mojr  be  obiservcd,  that  the  statute  does  not  in  te<^ ; 
p^m-words  avoid  the  bond  iiselfrbnt  merely  the  pre-* 
setttation  faiade  in  consequence  of  or  under  it  But  soil, 
'  upon  general  principles  of  law,  I  conceive  it  to  be  quite 
clear,  that  a  bond  made  for  the  purpose  of  furtherwg 
aiT'  otgeet  prohibited  by  a  statute  is  void,  and  cian  never 
be  made  the  fbundation  of  an  action.  And  this  doctrine 
is  joid*  down  in  the  clearest  manner  by  Lord  HaUjUt 
BartleH  w  FtHdr^  Carfft.  251.  Tn  that  case  that  learned 
Judge  expresses  himself  thus :  **  Every  contract  made 
ibr  or  about  itny  matter  or  thing  which  is  prohibited 
and  made  tmlawfiil  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall 
be  so,  but  only  infficts  a  penalty  on  the  oflfender ;  be* 
cause  a  penalty  implies  a  prohibition,  though  there  arci 
BO  pvohilutory  wm'ds  in  the  statute;  as,  for  instance^  in 
the  case  of  simony,  the  statute  only  inflicts  a'  penalty  by 
way  €>f  forfeiture,  but  d6th  not  mention  any  avoiiling  of. 
thtf  siknottiacal  contract;  yet  it  hath  always  been  held, 
tUM:  sudi'  contracts  being  against  law  are  void.*' 

"The'enquiry  flien  will  be,  whether  a  bond  of  this  de- 
scription be  a  betufiip  either  directly  or  indirectly  to  the 
patroti,  because  if  it  be,  it  wilt  fall  imniediately  within 
the  words  and  operation  of  the  statute,  and  any  present^ ' 
atibn  made  for  such  a  bond  will  be  void. 

'It  is  denied  that  this  security  is  either,  a  profit  or  a 
bc^'eflt  veitbin  the  true  spirit  and  intendment  of  ttiis 
d^iuse  of  the  statute^  ' 

If  your  Lordships  should  sustain  the  judgment  of  th|s^ 

(couttb^ow;  the  obligiee  would  be  entitled  to  take  out., 

eicecntiott  iipen  his  judgiAent  for  the  sum  of  1 0,0002.9 ' 

with 


5l^h^,^uw.pf,^nofl^ylQo^cs  UW  a^jp^jfi^.U^.a  Jjesft^t,,,  -^JJ^^^ 
It  appK^rjp  difiioplti  to  ri^ke  a  ^WQUS  (lou\)t  ^ppni^l^^-,         v. 
que9tio;i.    I3  ^the  possession  pf  a  special  bond.pf.jcf^igq*;  I^ohISqwdm; 
ation  a  benefit  to  the  patron  ?  The  oppoiti|nitx^Ki^4^>^ 
by  this  qpecies.of  bond  of  proxidiq^E.fqira  ;)<%  .pijja 
brother,  or.  relation,  most  surely  be.Q0P3idered<a  b^neO^. 
to ;  ,a.  patron.    If  it  bp  a  benefit,  hojy  jbaa .  it  rbew  fHh  ^ 

quir^?  .;Why»by  nv^wif  and  tl^jjongb  A,wfi!ijiptf^rgajf| . 
for  the pjp^e^^tatiop.     ...,.,       .  t    i  •  »  .      i- 

.  .  But  consider  this  canti:aqt  in  another  poii>t  of.yi^^  . 
It  is  not^Qinpqlso^  on  the  phligor  to .  trngf^  i  ^  kmkM^  \ 
option  either  tp  do  ^  or  pay  th^  pc^nalty-  i.  Aud»  ^aaihiia. 
bfien  well  pbserv^  iper  Effre  B»  Cunn..9\^\  is  th« 
chj^nce  that  the  o)3ligqr».  who  nuy^mil^  io.eUi^  vwoirtb 
nothing ,  to  .  th^  pbUgee  ?    The .  obljijgpr  .niay  x^g^ .  or 
pay  the  money;  and  the  ohlig.ee  caonpt»  ,at  all  eTWts» 
compel  hiip  to  r^jgn^    If  that  be  ao,  whal  .¥rould.b» 
easicp  than .  the  niaking  of  this  jspecifa  of  contract  the  . 
means  of  jselling  an  advpwson  during  an  actual  vacancy? 
The  value  of  the  living  is  calcL^lated,  a  boxid  is  given  Sf>t 
the  amount  conditioned  to  be  void  on  recyiast  whm  • 
ceirtaiA  specified  individual  has  become  capable pftakii^ 
the  living.    Tliat  event  happens  almost  immedrntely  .by  , 
jtbe  insertion,  of  a  person  who  if  he  liised  would. with^i  a  , 
very  few  months  become  capable  of  holding  an  ecjiel^ 
siastical  benefice.    The  incumbent  is  called  on  to.  re- 
sign;  he  refuses,  but  prevent^  a  ^idt  on.d)e  bond, by,, 
paying  to  the  obligee  the  amount  pf  the  penality;  i?if9]^ld 
such  a  proceed^g,  legal  if  this  bpnd  be  )c|ga|^  ppcrat^  ^  ^ 
benefit  to  the  patron  for  and,  in  respect  'of  liis,  yres^of-* 
ation,?  .  But  whether  the  iwney  pr.thei.re^igni^iaii;^  pf  . 
the  living  is  obtained,  the  obligee  acq^e^,to,bjn9|/|elf  ^ 
hen^%  in  every,  sense  of  that  word,  ffor,  his  ;prei|ei)ta|ioiV' 
It  has  beeny  however,  ar^pued,^  a$  (t  w^.sai4,ini  7!^. 
Bishop  qf,  L^ndpny.  ^Jftfhfx  ti^fi*  J^ie,  Jfo;:^ ,«  ^m^^' 

in 


^  .viQdses^o'nTaiNircyvieEiyi 


*f 


^:.W»m^  fto,  I9e  tfa^.  the  /W4M^  "MMicffit",  )ta.  te 
WfJ^ililsMsMl^te  i^ft  sij»lb,4lii»9f  ^libHiMi:.   TJiQitNii 

f^tiiOMi^n.  oC  thoeeHbbat  make.  itli(;|Oc  f)eiifeidl|E2fli|i]ii» 
iK^eiw  9tb^  pMWM  may  #S«c  vftosariha  aoiviiUb 
llCo  Ikrw  J^  {NSU  tbe  €fff0  Au9s  ^f  A  Kniig4ii;lfai 
mv'0fMfi4^ire  oiiiy  b9  fodkoiuid  fm*«)NtyalMt  Ai^te 

T^atjii«.fairiM]gttoieii|;.^Gb  man  thnoi^iii 
^l^nliDMimoes  wbioh  ^»ateblidi  a  peiftrt^.cqBibfaritoaaa 
eiifieb  ci  exchanga  bat^^een  partiei^   Ip' a  c|se 
4^9«  la  .m^.  a.  single,  ahiiiing,  pasai«g>  ifjKhari9  U 

ifeja  nMi^.a  imt  ki  tba  Q(»aidaralioaiof.fliieiu 
ai|d:'th$ro  b  no  qua^oix  4ip^:tUf  fiift.9£>{)( 
aipriljfiintba^ga  :villi}ia  ^icL?  j>  ...»  .nr^  baaoii 

^'Sihaftffkua  dtoiaioa  «£  yo^  JLoMihipa  id  TfacAafap 
<j^JL(Mmifm  ^i€heyW^mMB  bound  teiaagrJifaittrfl^ad»iii 
bobd:D£  itaigDatba isi  bad :  id  foifla<i0fi  Ml.  a:  V^ 
cision  must  have  proceeded  either  on.lbe4!ioi]iaiJ<4Hi 
8QrlL#>haid  veaa  a  ban^  .to<lbfe'{Mt;iSaB|iia||4itbiiMbe 
pvdbibk^Jqt  tfaeflitatete».ar.4h^taflgh3«g^^ 
oii  gftovn^  fifipoblitipaUky  ^  .ybt^triMbqbwiB^^AUaiycfta 
dia;tMli<^'iirf*i  tha;iamcTtii.f>cirmit2i«Uatjinfaab^al  visai 
li9kig.tiQ(jba  4Dhapd:!nrfeRiiiaMhr}(B  Imitrbiib^  mdaA 
iftirnanwaHn  iMatttfioiauMBbaiiLiitilmifiaala  aii>Ag4(]W 

^.i.xio^'  o  O  .III  /Wfat 


Jawft%  r  Sm^  S08^  ieBkmtS.  s«iy^  tbbi -tlie  ~deebi(A^       IgSd.' 
in  AUo>:^  ZiMA» T.  J^^tf  i^)iiil5&  «k^  ^idldtiT^  UP    ^^^;^ 
IpMenil  bDttdsr  tomed  al  tanifttaly  on  the  gHMnA  hP  tfitrir         ^^ 
Mag siiiibDiaeiilatidagain6l'tfie statute.  Ifdiie dfieeUite  LotdSaw^K 
iKaded  to  |>voiMecM  on  tfaat  gitmnd,'  tlieii  I  i^&M 
iMaDmbly  sA  on  what  principle  orgmuild'or  teawor  ctan 
A»  elftct  of  th«  bond  now  in  jiH^ment  be  dis^ngoUie^ 
j|oai».ibe  dhet  of  o  gwiend^  Mi^tetion  bond?  *  Tht 
hmMAt0t  volio  of  tho  two  bonds^may  diierin  amotAt 
or.dflg89^    A^peelal  bond  maf  not  be  M>  ben^cial,  so 
vateaUs^as  A-gefMra|  reaignadon  bond)  but  iliat  ^u- 
aMindiSeMice-w  che  deflree,  not  a  differweife^  in  tbe 
ttatuiai  or  esattio^  or  charaoter  of  tlio  insttunneiit*    I 
atar  «&4lb3o  4o  eoa^mhend  any  otiier  way  in  which  » 
cHH^raaca  oaa  be  predicated  between  these  two  de?- 
aeaptaona  of  bonds ;  no  ingenoity,  no  snbciUy  that  can 
he  eaoplafed  on  die^aubjeet  can  aucoaed  in  establidung 
np^^other  distinction  between  genecalaod  spedbd  bondsr 
dT.^WignaCiQn ;  and  if  the  facta  disclosed  upon  this 
aacond  are  afdrerted  to»  the  abaolute  identity  of  these 
bendfl  i&principk  andop^atton  wiU  be  SMMt  palpable ^ 
opa  of  the  nouunees  mdie  bond  is  now  competent  to 
Ipdd  an  eodesiastical  beneice^  bat  the  patron  cannot  be 
coqppslhd.  byjaiymode  or  way  which  any  lawyer  can 
poHH^Qirtf  to  aoaka  the  rcqaBsty  or  give  the  notico  men^ 
tioned  in  die  bond.     That  being  the  case  at  the  coqw 
a^aisottneht  of.the sidtfaelowi  theobhgor  stood pnsaiaaly 
hbtfa&iNann.viiti^0Biaa  an  ohligor  in  a  general*  bond 
wimUi tfo*  iu.tfad  moiaient .aftcr.fae  had  eateontcd.  tfaaliKlo*i 
indptimt'of^fieiid..:- ' 

o  il^.thdn^  igm^uk  hendsi  of  iesyiation  were  dwddtd  lo- 
UafaMLjwsibaiitejcOataarv'  to:thajMbafee  of  BHsu  m^  tfie  • 
grraadjBfiihfliwapeBaUngaaa  benefit  to  ,the  petMi^  it ' 
Mains  tttrflte^nune  ibaa  difficuk.to  «&nMid  with*  dMpeti^ 
thfll^ia  qpetfiid  boBuI  >ppeiiating,  fat  the  aste  way.tai)  be^^ 
sBotaBfiedx^  ^»'^flt  '  iiii  iiisii  iti— ^    'Iflaalb  BMnhsbaf ^ 

.'Ite&IIL  Oo  boodt 


i    ' 


CASEB^ii  'TRINITY  ^ERM 


IBM  J       ftMidd  op^mte  ns  benefits  tothe  patron,  tboagh  w^W 

the  same  extent  in  point  of  valne,  they  still  tnvek  bpMIt^ 

^iially  m  Tiolation  and  eontraTention  of  ^he  provttieiHf 

6f  the  statute,  "*'" 

"  But  it  has  been  ai^ued  that,  admitthig  the  eas^'*^ 

f%e  Bishop  if  London  v.  Tfyieh^  to  be  law,  Jpet,  *\^&^ 

much  as  it  Was  deeided,  as  it  has  been  M^cHHfai^ 

alleged,  in  direct  contravetiti0n'  of  along  ftaM-olMl^ 

d^ons  in  ibe  courts  below,  your  Ix)rdshtps  wilt  ikM!'^ 

disposed  to  carry  that  case  beyond  the  striict'  HMef  RJ^ 

the  decSsion,  and  that  therdbre  yourl;6fd^hi{^  iif41K¥i^ 

«tri<^  it  in  operation  to  general  bonds  c^^r^igtiMMI 
merely,  ''.•-;..    .;qwi 

lit  confirmatSon  of 'rtib  view  of  the=  sdbj^  H^s-^Miltf 
that  special  bonds  of  resignation  have  been  holdoi  "tsIM 
and' tmimpeaehable  atseverat  times,  nfnd'tf^  Mveral 
Judges,  mid  iH  seyen^I  deefisfondiii  the^oiA-ti^loii^j^d^ 
atjdnotwidiirtanding'fhedetennifiatioti  \ti'Fhe*Biill6fh'if 
Londbfi  V.  IJytche.  It:  cannot  be  dissemble  'tlnl-'riniCMl 
the  dedsion  so  ofteri  refinrred  to,  retfgnatidi^  bbndS'ilifMi 
special  oonditions  have  lieen  treated  oh  iefcH^Mciteiotii 
as  legal  tnstitiments  in  the  courts  below.  'Il-'  mfajf^-M 
therefore  materia!  to  advert  to  the  tft6deM^^as^>%( 
Which  this  question  has  been  agitated,'  ai^  'Vt  ifX*^ 
found,  and  it  is  a  most  singular  Ihct,  tbrit  ifi> 'tli»  ¥13^ 
since  the  deterininatim  in  Tkt  BiAop  cf  himSMe  ¥. 
Ffytthe  has  the  CMstrudJon  df  the  statute  of  BiM^ 
^ver  been  the  question  before  the  Court.  "  '  ^  ^^  ^^^ 
*  The  first  case  of  which  1  am  Hwai^  Irf 
Biihop  of  London  v.  Ffytehe  is  mentioned' "b  i 
So$skyj  derk,  'M.  SI  <?.  3/  179d.  4  71  A 'FS;  ^TteW^«ft 
U  bond  given  by  iSve  incumbent  to  die  pati^'Off  "pihal^ 
Stibn  to  Teside  on  iheDvi^g,  or  to  reki^it  ^bk  dWMi 
tettihitait  after  hdd(^  atidsll^  hotto^drtriiffit^fe^lBWi 
in  the  parsonage-house;  and  it  was  held^^OcMr  4tt%MH^ 
^dgmenty  Lord  Kenyan  said"  BUs  bond  was  only  entered 

into 


IN  TUB  BBrwtTB'YxAn  orXyi&QiTV.  £HA 

u^.ifT  ibe  purpose  ^  secariog  e^  perfiMrmMoa  df-^       18ff^ 
^^ff^^ Jimm  yfimh  by  Uw,.iwd  wuhoat  tbe.bppflt  i^    »^S^ 
y^fbottiwl  tQ  tdi^cbarge«  .  H4:  thea  proccnaded  tbus':  *'  X         ^ 
•void  saying  any  thing  about  the  oase  of  TAe  Bi^hof^  f^  ImMSfvmiL 
J(t^Q^  y»  Ffyi^i   when  tbi^t  question  copies  afl^in 
IftH^e  ib^  HpQSQ  of  Lords,  they  wUl,  I  haye  no  ^«K 
Tefinvf^  (l^e  former  dacision  if  it  shoiild  befio^^a  necestsaigri^ 
Itt}^,.su£S^Dt  for  iqe  to  sny  that  this  ci^ie  i9annotJh^^ 
gcr?an)e4  .by  jthat"  ^  VU,  Justice  J^/^  said,  f < .  I;  «fiW^^ 
^fid #PLy  in^owNr!^ lor. ill^gdit^y. ill  th^^  ixk,ii^ 

d^y:o£  an  iuii;vunbaQt  to  r^ieride  on  hi3 living, nod. tp.JjUe 
lyi^arjin  ^  4iscb0iie  of  bis  dnigr.  K[ow,th|f  bp^ 
reqmes  nothing  mone.  It  only  requires,  him  ,Iq.49 
ivfcat/tl^  lav  wAuldhavia  comiteUad  bimMlQ.daiW^h- 
,  ,Tjje  i)e»t.<mse  isniBaHfri^?^  v*  ^AMfofw^i^dfv^S^ 
R.969^  7;si<G.3.  :  Tha^  vas  debt  ^miabondoNi^ 
^tiolKed^to  i<9Mdei  .to  resign,  4br  :tibe.p&tr<]tn'si.apn.4o!M 
pi^^t^ml;^;  aod  :to  h^ep  the  presses  on  tl|e  fining  4n 
fispair^  I9  ^his  case  ^e  defiei^dant  pieced  t^o.  plma.)p 
the  J^rndsi  .:ap4,(b^  q^sftiitni  aqw  before  your  f^piidsbips 
9Vghtf,  ai^j  it  lyojcild  seem,  huve  been  rajae<lop  (be  0cst 
fpe^  pl^^^hich  (^  out  ihe  condition  uppp  oyer,  and 
^ojin  ^ect.aver^  that  the  presentation  w(is  givei^  jin 
i$m^firetion  0f  the  deffmdsnt's  eaA^jig  into  (bie  bonf|,t? 
resign lib«  lijiFinig  npw  die  plfM^titi^s.Qonlakuigtpriest^^ 
i^der^; ,  To  <his  pjea,  th^re  .was  a  4MU|rr^  ep4  joindff-  - 
But  the  Court,  u,i(^dergtfpding'.lb#t  it  was  inten4^  ^ 
^^7  the^piv*^  9P  ^.  tbif^  ¥o«se,  g^Ke  ^iHigmem  &r;tbe 
plaji^ti^^yritbpft  w^gf^weot,  TJ^ey  sai4»  that  .as  thi^  v^fip 
»c* PWPlsely  sinrtlar  to  JT^  Bkhi^  ^Irndt^Vt  l^fyt(^ 
;t)(fgr,.iver^  b9^ind,by  t^e  fi|stab)|^e4  vf^m  of  precf|^^i(4^| 

g^  ,tbep«mstrActiq6^,of  iOiQ  s^^tnt^  of.JP(mPe^)fi,f^^ 


Mk  lCdSi)Si>f  ^TRINITY  t%Rlf 

-^  ^« 'fifetf  e^ to  «vtiidk '  I  wbk  t0  oott  tb^*  iikatiuM 

t^y^r^LbillAfipd,  tliougb  not  in  ^^d^r  <>f  tUn^  is*tkit 

xStV^a^n  vrNMman^  £.  55  O. S.  181^  4 JUdfitt^q}' 

iS(!2$i^  i6f6: '  Ttot  ^iras  debt  on  bdiid/'cdtidMontfih^ia 

^y  nK>n6y'  to  Hie  obHgee  upon  the  coniJ^yMce'-<if<^«li 

%stelt^  to  the  obligor,  and  to  present  die  6bllg«^ii|| 

tb'  ^'nott  livofdttnoe  of  ft  ehnrch  <he  adt^e^dUff^^ 

^Idrbtfohg^'to'tbe  >^!rta«e,  if  he  wei^thenof  ^l^ 

take  itj  df'if  not,  to  pfotitire  the  person  wbb^Mlfttfc 

I^heJse^ted/  to  reslgti  opdn  ridtice  of  thb^on^tr^bfcing^qhUli 

lldid%>  t^E^  (t,  Md'  to  pteseiit  \Aih^  tPHmi  i^W^ 

|i«k]4a'bn  oyer  of  the  bond,  and  i«Ffere^alk^iid^f<f& 

simoniacal.     Demurrer  ^mde^  and  joftid%r>f    litid^^ 

Hhxik  iieciffed,'  that  tfs  *^  bond  Was^^  cofi^itK><t«fl'  1(b» khe 

'j^Shfianot^of^se'fietal  things^  s&me  df  lakA  ''aert^jg§69^ 

ihfc  hona  was  vdidi»  aMiongh  onis  of  them't^^tbe^Mt 

W^th^'tfonfinon  Ito^/    After  argument,  L6rd^S«|i 

^fcHii^'sUfdr^'What  the  dEkc  ofti^ttoid'bf  r^r|^aM 

"iti  ftvonr  of  ^  son  might  be,  wa^  not,  I  Wfleirej  ^IbticA^ 

4»poii'^in  7Ve  tMop  dflmiJtm  y.  I^teKe,  tfidughy  'p»u 

^l4ptf,  it  tti%ht  be  argui^,  that  there  b' M  V^a^MiOr^'^ 

'drsdfndtion^  becaa^  a  parent  Would  be  Mbi«  b^'«i 

't^i^Judice  and  improper  bb^  in  favour  oT«  sbnV  Atf^ 

>ny  ^h^r  persdn;'    i>  B^mt  Jl  said,  ^thif  thi^^Mi 

^fdr^  tnatJng  an  exception  fn  ihtonr  ofk  ^dMoik^^ 

^firesentidg  a  son,  m^|^  be'  because  it  wa^  'liot^hF^ 

^tddttej  donsfderatbh.^    Iktmpier  J.  *^A  sftipiilifiota!^ 

'resign  firTaVdur  df  a  spedJied  persoh  dbes  AoC'^^e^ft^fo 

^  bneh  io'fhe  isimt  objection  as 'If  ft  "Were  %^«fiflgh 

'^iT^fjr,' because  'Ae^  latter  toAes  i^i^'iHditMiM4i 

'ihereieHMf  at  wiU' i&tki  ptHrm.-^  I  kMW'^hat'^fite 

\r^m^<g^i^  that  Bonds  OF  ii^ignatibb  'ih  filVoui^iir  «4ttAi 
'sf^ed-  t;er!l6rt^''  ili^^'ribti'lti^^^  l&i^'effl^^nflie 
'J6r^^t'it^^»ii  ^t't)^''<yf'tfi^>d6HiritiMVM^,<^ 
n&bnd  which  was  holden  gcftiB,  and  no  judgment  was 

given 


ikt.i  And*  Ihe  opoiiioti..  pf  .JLord  .Q!<M&4n?ftf&Tfj^ 
tedder  !i^giim$t  the  vaUdit;  of  special  bonds- 4>C  rfnigfo  --^^^ 
^0x^t .  aa :  not  diattngttiriiable  from  gen^rfi  baiids4  .  l^Vf  JtaAABlMjp 
JiH^tJccXtf  J^fefic^s.  opinipn  proc^fda  entirely,  oa -.i^if 
gvputid  of  « special  bond  of  resignation  pot  .baiagfor  a  - 
moavw^ooosidecalion)  and,  tier^reijwK.bfid^^m-Tb^sV^ 
(tpta^law 4s  ifpt.cQQEoad  to  mpngf  f^ffp^vatipmfi-* Mk- 
Jfi^iqe.  Dqm^er^  saeja^s  ,to  ..iH)Q^er^pfii;ial)  bq]Mlf:g9Q^ 
bmj.hia  mawaing  :isii^^]]f.ivy>|ici|blQ  (9 ;botb  4fip<?9Pf 
tif^H^pf  llpp^i;  ^wl.df  hia  jipaa^upg  b^  cfprr^c^j^lr  • 

^ivli$^ bad]., bacwse. clearly  .ber€|;tlia  obligo^jsjs^.tlii^ 
jPt^m^t  ten^t  aA.will  1(0  die.  pa^oii,  '     ; 

jyaciea  of  bqiid  waa  touched  upon,  ,thou§^^  x^3f\tl;(e 
|K9Jnt  in.  judfOM^t*  .That  was  tbe  caae  of  a  b<B)d,gifi9ji 
% ,  3^  8clH)0)ma§ter  of.  an  ancient,pfihUc^,fi;^9o^  .w^ 
M^.aa  U  i^im^d,  a  freehold  in  hif;  a^,  to  j^jp  i^t 
jt^0  request. pf  hjs  patron^  Tl^e  Court  h^  fl^,bo^^. 
.gppd«..  I^tfe  qaeation  arose  xxfoa  a  demfirrer  to:a^p)e|f 
wJjdch.aftfur.oy^'S^tated  all  the  &ct& on  the  recced* ,  In 
<gi^^  ^i^JHf^gxnent,  Lord  K^nyqn  sajfMf  ^  X  neTf^  cap 
iml^^  t^  §t  i^^mofi  iaw  t^  g^n(sral  ^esigaatioii  bond  1^ 
^%^,pf^\  isi  illegal^  although  t^e  party  jpqs^  haye.a  fyeg- 
^l^.jjlft.tjlie  office..  In  the  ilnsumce  o£  ecdiesj^^^ 
i}iWtgff>di<^^  uoiversa}lj)theca9e;  ^veryreciin-im^^^fi- 
(^U.if^t^rec/ory^  j/et  it  W(ijf  never  dqubie^  ^  ^^XS' 
.^fgHotifm  bonds /or  ceriain^furpo^fp  ofid  up.V>r.^  f^f^^ 
.^t^t.at  lf9fM»t  were  bindingi ; tjipngb  they  pHt^n  e^ 
<^^tl^;/ra^hoM/'  Z<<i2iT4?7i^f;J«^eKpii^isaed;great^ 
,^n;thia^eaa^»9-  .  Le  Blanc  J.  ag^r^ed  witli  Loi^^ef^ 
i#^f  ri>l»  .l?<>«>d  in  that  case  wpa  goofj;  ^e;,tiipyg^f  4t,fi4l 
,,]«lrt^9tbejpsM»^iR|e,ofjt^ie  forwr  d^ter^natj^itfiai^^ 

t)«n«:rt  l¥»P^8tPf  w8^Bna|^p^.Jl5er^gocld,«Vj!«F•^      ?^y> 


ii^Yti4 


vJ^^StSs^  ' '  1 9^  ^ot  aware  of  any  other  case  upon  this  sobject* 
jyUffrtJl  Frgm  this  review  of  the  modern  cases,  it  is  quite  iiiw 
, '  Pfy.  T  ^possible  to  say  that  any  question  concerning  the  yaKdity 
'B^  of  special  bonds  of  resignation  has  ever  come  neatly 
Defore  any  of  the  Courts  below,  with  the  exception  per- 
'Laps  of  Partridge  v.  Whiston^  in  which  a  fornud  jadg* 
inent  was  given  in  snppprt  of  such  a  bond  without 
arguments  for  the  purpose  of  a  writ  of  error/  What 
]  Decame  of  that  case  I  do  hot  know*  It  has  been  seen 
'  then,  .that  no  well  grounded  argument  in  support  of  a 
.  special  bond  of  resignation  can  b^  d^^^^^  fi^'^  modem 
cases:  and  it  will  be  founcl,  I  believe,  that  the  more 
ancient  ones  are  equally  destitute  of  general  redsoning 
on  the  subject.  If  any  one  will  take  the  trouble  of  toil- 
ing  through  the  old  cases  on  this  matter,  he  wilt  not 
find^  I '  believe,  any  decision  in  which  tlie  validity  of 
either  species  of  bond  has  been  discussed  or  argued  on 
general  reasoning,  either  on  the  statute  or  at  cqmmdii 
law* 

For  these  reasons,  therefore,  it  appears  to  me  that 

X  ought  td  answer  the  question  proposed  to  the  Judges^ 

'  in  the  affirmative)  that  sufficient  matter  appears  upon 

'  the  record  to  show  that  by  the  statute  lavo  the  bond  in 

question  is  void  and  illegal.     But  assuming  tlial  the 

decision  in  The  Bishop  of  London  v.  Ffytthe  proceeded 

on  the  ground,  that  the  bond  in  that  case  was'  vpiH,  as 

heing.contr^ry  to  public  policy,  although  it  might  not 

be  Iei  benefit  within  or  contrary  to  the  provisions  of  the 

statute  bt  Elizabeth,  I  am  (fisposed  to  maintain  that  the 

Vybond.in  this  case  operates  equally  ^against  public  policy^ 

\^and^is|  therefore,   on  that  ground,  equally  void  and 

illeffal.        .        . 

.      ponds  of  this  description  had  no  ^istence  ^t  the 

Qonunoii  Ifiw,  because  it  was  not  qntil  a  period'  long 

^.subsequent  to   legtil  memory,  that  the  right  of  pa« 

tronage  in  the  manner  in^which  it  now  generally  ob* 

tarns. 


i*  J 


tldoai  had  its  origin.     But  still  4hese  bonds,  if  ^ey       4!?ff- 
qpemte  to  the  prejudice. or  detrio;ient  of  the  public  iq-    ^jiiil.jil '^ 
tare$ts,  ar^  contrary  to  the  common  law,  inasmuch  as    ^'-'^^^^'^T 
f^very  bond  or  contra9t  which  operates  against  the  public  ^Jf^^^jfV^^ 
convenience^  or  to.  the  public  prejudice,  is,  upon  the 
prihciples  of  the  common  law,  void,  and  of.  no  efFecjt. 
.Thi^  doctrinie  is  familiar  to  every  one^  and  is  recognised 
and  illustrated  in  CoUitisy.  Blanterny  2  Wits.  34<7. 

If  no  ^tborities  could  be  foupd  on  the  subject,  if  the 
question  were  res  itUegra^  few  persons,  I  think,  woifld 
Coptend  that  this,  species  of  instrument,  givep  in  con^ 
sideration  of  and  for  the  presentation  to  an  ecclesiastical 

living,  is,  capable pf  being  supported  on  sound  principles 

"'*  .'■•'•''"iij 

x)f  law.    , 

]^forey  The,  Bishop  of  London  v.  Ffytche  nu|nerou8 

-J  cas^  occur  in  the  books  upon  the  subject,  bilt  no  que.  oi 
them^  as  fiir  as  my  researches, enable  me  to  speak,  icon- 
tain  any  reasoning  or  argument  in  support  pf  these 
bonds ;  the  authority  of  these  cases  seems  to  depei;id 
mainly  iipon  tradition  —  certainly  more  Upon  positive 
auth<^rity  than  good  reasoning.     In  the  latter  cases  the 

\  Judges,  whilst  they  seem  to  admit,  that  if  the  question 
,  were  ne^,  the  validity  of  these  instruments  could  not  he 

.,  Piupp9fted^  divide  upon  authority  merely^  and  refuse  to 

(  ^ear  any  arguments  u|>on,the  subject    . 

In  1&  Mod.  505^   Mr.  Justice  Paxell  expresses  an 

,.  opinion  against  resignation  bonds,  if  the  authorities 

..  ^s|d  not  bound  himr  He  says^  that  wh^n  first  ^e 
.^udg^  hel4  thes^  bonds  jgood,  if  they  had  fpreseen  the 
mis9hieC  of  them,  they  would  have  been  of  a  contrary 

(.opinion.  The  same  opinion  is  expressed,  on  thi^  sub* 
ject  by  Mr.  Justice  BuUer^  ui  Bishop  (^London  Y*Ffytche* 
When  that  case  came  before  the  Court  below,  1  ^si^  4d4.| 
and  afterwards,  when  that  case  was  before  your  Lord* 
ships,  the  same  learned  Judge  says,  that  he  had  taken 
.no. /small  pains  to  fine)  out  upon  what  principle  all  the 

Oo  4  cases 


18J^     c^s|?  |ia4^  gop^jbjat  f  ittioirt  inm*  eflVct^  fcn^r,<|Jfe, 
V^J^r^  the  labour  hq  h^4  be^w^d.mx>n  the  •i^tyect^.  it  /BtepM^ii 

'"  Jfej^^'pi?: --^^  ^'^  *^*  ^'  JLewisy  Mr.  Ju^tioe  i>i»i}^me«iM 
says,  speaking,  of  general,  resignalion  bppds,-  ii  |ni44^ 
be  a^mil^^d,  tl»i^t  if  jtt  were  a  n^w  qpeslioit  -at  tbJfrT; 
day^^j^  yi(M^\d  bi^.v^ry  difficult  to  saj  upon  pi^inq^Wii, 
that  s^uch  b(>D^s  wbuVV.be  I^gal.  And  an  i)ptiiian*iQ^> 
aox^rdanp:  with  those  to  ^whicb  I  ha^e  j^st  ,i|(iv?ictiedy.j 
h^  been  oftener  ^thaa  onp^^  e^j^pi^e^fseA  i>jr  ,the4>i|^ifMr.; 
living  jfutH9r4ty;  on  several  qOfft^^on^^  i(h|»  ,AobI^.  iH^ 
learyetf  Jt^nl^to  whom  I  ^liidp,  Jian  f;Ki)rqsf^,,  1iwt?i 
selt^ia^^liray^  those,  bonds  up<^  p^qpta.. .(!}».!, 
h^^  deql^i^d J  ^ rthi^t ,,thei  only,  perplexiiy.  ba ,  hw .  «Pfm^i^. 
enci^^op  ^t^f  qu^Qx^  has.  arisjea  fr(vn:tl|0BUtbqolif8r>i 

die  jqaseii  lf(^f<ii^  ^^  tQ.  I>l»,  found  in  tbe.,booka  <pojii  tb^rt 
8ub^^tcrfbc|ndsp^  will,Ithiuk,*e  4^po^ediQ .{ 

qi^esfipn  ith^  a9cutacy  pf  the  concluaio|»  at.  ^(fiqh  Mt-  Jkisr  ; 
tic^  .^a(/6r  «tAes  l^imself  tQ  have  arrived  Ijrpm  a  {i^rmial  - : 
of  those  pas^»  .Tliat  learned  Judge  de€;I^red  ttbatrlbe.:! 
cases  appealed  to  him  jto  be  destitute  p^.all.^^iseya^atrT}:) 
so^^  or  principle;  yaur  Jjord^htpy  are^  howtsiWs  vpbfir!;.' 
in^f)tly^ called  ^pon.  to^foim  your  decisioJi^' upom (the  ii 
prj^^i^.of:ca^Qn^  on  the  au^ciri(7,of;ci^9es  jdeatiOOf^jpt^o 

^if;h,r^eo|;»  however^  ia  general  bonds  of.M^-il 
ati^n^  thjs  <m^r^  ^cient  cases, no  lopger: exiataa atitbbr  - 
rit^^  ^^  the,  sul^ject ;  and  ,uppR ,  wha^t  r  tjew .  0f,  fthe!  - 
8u|^e.9t,  f^  either  the  ai^deot  or  supdetQ  caMsbeebty-'i 
sidercfu  as  authorities  in  support  of.  spficial  bomb  Xiff!) 
re^^na^oc^  ? ,  J  would  a»k  upon  M^batpriuc^pl^  cw  al/l 
sp«^*^f  J^P^J?^: Wg«w)tipp  b^  «ie4tl<wltb;M: 

refjr^cip.  j(9,pillfliq^  P9|i<^"!    ft  map  b^  wa^l(d8d410'>tO()'> 


esttte'  tod  it^ter^'Whitefa '1  i^iibbi^"b^  itT'pii^'d^  Uw"     ^M^ 
ii^'Md  wctoiy,  aftei'  ihwitatiita  ana'^naiictioii:  *  "^'"'':'  '■''  ^fflgj- 
-fl«»»  1awy«l*5*iB  1i«jMi^)68ed  to  deny,  tfia^^  'jffife^  ^SLj 
tiidOh  Hmtl  ittdnctionk  rector  betdbmes  sefii^'o^a  freei'^I'«^«>"'>"^ 
hirtd^'teiBte  for  hfs  lii^  iii  the  parsohage-iibu^  ,di^'^^ 
gRJb^,  fand  tbe  tithto  of  his  recttny/   ^e  au^b'rliies" 
ai«  MiUtiieroilti  and  nnffbrm  on  thlb  poiiirj  'Wa^.  ^t!*, 
Oiisimf.,  0&.  jitc'Sei^  J%,  l6*. :  so  disthiafy  s4te^'^ 
byl'£«»tf'Ji»9d»,  'tti'Le^ril^Si'  By  tord'^mrj^'" 


seiitdim  lib  UeMesACj  ^  b^  fredrold  in'Vt^rbfKis'^i^' 
redWrfyi  W  arid^iith*  tenements,' &c.M''  tf  V^'ecioi^''* 
by'»ii«A^'cir'i^i^utfbn  and  iiida<itibi^  deiWes' i*^'  es^te''^ 
f6f':<mi*'fMa  W^bm  do^  lie'deHVe  it'?  not'lK^A  dif '' 
prtfrdff,'  'Wt  ^ftbm  tHe'  brdftiajy.-.  The^'patr^rt  '.liiii"^ 
pofj^y  «6e  if^li)!-  6f  YMnmiMtStto'^  pr^sentiAenti'/'tliai^!' 
is'lte-iMi6leb#  Idte  jrlUf  pattdtaOus:  '^he  ofilc^  is^DoV^^ 
in:4hy^^nW"coniferred  bj  t!he  patfon;  it  prbceeds 
oitlt^y^-  ffbffl  '  tBe  act  of  die  bi^bdp.'  ^^ben  'iipb^'^ 
wbM^  (yriil6ipre«kii'lt  bk  jti$tified  &t  bommon'I^V&ii'i'"' 
the'!paffr«m<  shtilt-  bd' p^mitted'  io  ex»ct  ft  'sectiKtj^^ihV" 
detogltttb*^  4M»^  ^bbld  -ebtatbj'  th^-  effect:  bPWtddi  '^I 
will  be  the  converting  a  life  «itMe^into' in' estate  tix'^Wfiir^^ 

«  Kliltfthef  a*bend-bP  t^i^tton  gf^en  by  'i  Jtidgi'-ofk';'^ 
M»#fed4nt%iln^^'wdUld'  bt'j^?' He  sayi,  a'  SKiislei'-'^ 
in  €ban<{4i^^'ati  effi&r-bppbiiiliid'  fbr^lifil.'  'S^dp))^''^ 
th'(kCiMMidU«t«liitt  the  Wjy(i<iMnifot;'a^t}iii)J|pd^k^^^^ 
M«8«VJgiwM'«!b6hd't^'te»^'wlitni-Cttit^  li{^6^'W^iM''^ 
thfttbftnanlte  ^oo^'fit^MMnn^"!^?  sMSr'b^ye  hm'"^' 
noo^aIyiM)t((i>M^  t6-'  iKi^'c^stifiitfbh  bf'-lltk'lb^"6at':'^ 
beotii84<  'tha-^^h^'  'iM'lntbi^'  iA'Hik'm§pm^U 
of  JttMtvfficer,  as  being  appointed  for  life,  and  a  pabiic 

law 


■J  m 


tt^  .     CA8GS  IK  TRINITY  TERM 

MM-      JUir  offionr*^    Hi»  place  is  ii|dq>etident,  it  being  gwrn^ 

l^^"*"^    sf  .bene  gesseriL    IC  he  if  wi  officer  for  Iife>  how  i»|i 

yJ         jmji'piriiMite.  man  wfiat^oeyer,  becauae  ic  is  hb  pix>yii|ce 

JudAfm  4o7|ippqmt  him,  take  t^n  him  to  render  that  offioeiTa 

fitfintiim  wlyat  the  Uw  saj^  it  shall  not  be  ?  He  appre- 

]^eQ4ad  it  woul^  be  extremely  difficult  to  justify  those 

^n4a#?>     This  seasoning  is  applicable  i^  Jbriwri  to 

*lEKHlda^  lilie .  those  now  under  censideratioio^  and.  die 

c4iA9Ml|^  of;  supporting  a  bond  of  re^ignalbiv  which 

jla  ^iRiet  reduces  a  freehold  office  to  a  m^x^  estate  at 

miU)^  is -adverted  to  by  Mr«  Justice  Law-ence  in  I^ghj* 

sJi£wi$0  ni  have  already  had  occasion  (o  observe,  that  that 

i«i$0.4>e  qpe  of  a  bond  of  resignation  by  a  achofrfjnastar* 

Tber^ .  Mr*.  Jiistioe  Lawrence  after  observiqg .  that  it 

tdid^^  not  predsely  appear  on  the  pleadings  whether  the 

^offiqa  was  «  fteehold  office,  says  that  be  |had  oonsider- 

<i^lfi  doubts  on  the  question,  how  &r  the.  person  who  has 

<|)ie  p^wer.  of  auch  appeintment  could  exercise  it  in  .a 

^difieiPent  maooer  from  what  the  founder  intendeds 

* 

.:  U  inay  be  added^  that  when,  the  case  ef  Legh  t. 
LMUcBBoe  on  for  argument  afterwards^  on  a  writ 
of  errpr  in  the  Exchequer  Chamber,  the  Court  w^ie 
.•dcei*ly  of  QfAaiQa  that  it  did  not  sufficiently  q>pear 
•tetift  the  record^  that  the  office  of  schoolmaster,  was  suck 
jjBSii. office  SIS  oDgh^  for  the  sake  of  the  puUif^  to  be 
j4eciHid  atfpaehotd  office;  and  that,  therefore^  it  was  kn- 
r>pos6ibIe  to  raise  the  important  question,  which  it  was  the 
iilatentioitof  die  parties  to  litigate;  upon  which  question 
<^  tfi^  dediwd  gi^i^B  ^^J  opinion*  IJence  it  may  be 
--  dpHflCtoAt  that  in  the  dear  case  of  a,  freehold,  (like  the 
r.pi(esenl,oasei)  the  validity  oCsuch  a  bopd  was  considered 
flb|f  4h(t  PQHiPt  of  .error  a  question,  of  gi^^t  difficulty  and 
t  itnporl^9iK3^  And,  the  difficulty  of  establjshing  a  bpnd 
!,|»ra^j|^  ^  freehold  office  at  theiustaiice  of  the  person 
-MSkiiigMlfa^  apppintment,  is.  sugges^ted  in  Lqyffg  v. 
04paiiir>.  WVl^  57  Lm  That  cai^^  .iti^  tnie»  arose  f^n  the 
'.  r-T.  -  statute 


IN  THE   SEVfclhH   YeAr   OF^GE^JrlV.  W^ 


statate  iyf  SSC6  Edw.  6.  c.  Id.  against  the  sale  "of  «$S^  -SIM, 
tut  fetill  die  language  of  the  Loi*d  Ghief  Jastilte'  ft  -^eStf^  1^^^„  ^^ 
tf^mely  applicable  to  this  subjeM.  He  says,  *^  1  iMflfe  .y^, 
'this  is  a  void  condition :  (a  condition  to  resign  thia  tiffin  fiMnMnML 
'of  i^egistrdr  of  the  archdeaconry  oi  Welti:)  Fir  tfaedbtrdt 
to  oblige  the  officer  to  surrender  wfienever  Mt  MpAf^ 
it,  is  to  reserve  to  himself  an  abfe^Iute  power  ov4r  Vk 
dffic^r,  which  he  ought  not  to  do;  besid^,  ff  this  #«!% 
allbwed;  there  would  be  a  plain  tnethoO  chillkcfid'baK^b 
evade  the  statute,  for  any  one  by  this'm«ti<lai^n|}g&«99fl 
an  office  for  Its  full  valtie  f*  and  such,  ind^utilbfyi  WiiiM 
be  the  coi^se^uence  oFsnpporting  the  pres^  (on^i"  'In 
Hfewman  v.  Ifeaman,  ^  Made  4*  Selmpt  71.,  fifr  ^pimMii^ 
of  a  Special  bond  of  resignation,  Mr.  JtlstiGe-.O^ntlpl(?r 
obserV6^  that  such  a  bond  does  hdt  weeki  t9  b6<ap^ 
to  the  same  objection  as  if  it  were  to  resSgii  f^^nHf^ 
because  the  latter  makes  the  incumbent  but  a  mef^ 
tenant  at  wilf  to  the  patf6n'«  Nd  w,  if  that  reisis^iHti^  he 
sound,  it  applies  directly  to  the  &cts'  dl^IoMI  '^dn  tHk 
record.  It  i$  averred,  that  one  of  the*  noihioeei  ki  the 
bond  has  become  capable  of  taking  an  ecetesiastidil 
benefice :  of  consequence,  the  time  has  ttrtiiM  at- whkh 
the  dblfgee  niay  call  for  a  resignation  according 'td  libe 
condition'  of  the  bond.  But  the  obligee  is  BottheWefc»e 
<ibK^  U>  take  that  step;  he  roaytla  so,  or  tieiday*l^t 
alone.  If  that  were  so  at  the  time  of  the  cdtnifi^iMsdiit 
of  the  action  in  the  court  below, 'the  obligor  was  a  nUfe 
tenant  at  will  to  the  patron.  If  he  be  allow^^  td  Mfttn 
th4  living,  he  would  do  so.  l^  Ae  permissioti'Of  die 
pati'on,  and  he  would  hold  it  on  -the  tetiuite-  of  ^  Ike 
patron's  mere  will  and  pleasure.  Can  any  dM^tlfln 
;  seriously  contend^  that  the  condition  of  <hl^  bbbd^WUliih 
placed  the  incumbent  in  such  complete  {hraltjrenli  a|fd^ 
'sb  absolute  a  dominion  and  restraint,  can  be  ^up^t%Ui 
'  upon  any  known  or  recognised  pt4Ml^f&  of  Ihw  J^  • ''  The 
^  in^itable  consequences  of  such  a  state  of  t^ft^dtfahiAo 

palpable 


IM  .V  fim^  -w  ^ai^BfNATJS^  ;r£BM 


/T 


j^         ^^Mijfubvwmon^  .of  the  tmo  wd  eapeiitial;Mikt«re8M 
IiWlAlViniin;  of  religion.  •  .    -  i  ^    d    .  j.j 

* -SupiKmilih^  cferk  akpuld  re«^  in  confomiitjrJlo^the 
wti^timk  <tf  atmid  of  itbiasort.  Wbitt .  ob^gi^l>a  i% 
4t9mftvto^itfae^lig<»  to  pre&om  the  indiv]|diial>  qpoci^ 
VicA^jOoodflMMi  vNpiHr*'  He  may  give  r  th«  iiyjflf^  tn.  • 
stiBDger,  and  if  the  pattxm.i$b<wddiPriQseoCA.«i^|)ger^^ 
tih«iU)tt9gvi¥^Qiild^tbQ.obUgQir  .baxe  any.rem^.^lber  at 
lf)virp.<fir! J^i.^uidgF  ^;aJii9t  the  pbUge^  ,f<ir  iMifB  ,4iw-fmr 
9tmWdon,^.\4b^  jioninee\  in  the  bond*  '  I.^hmld  b^ 
«it|i(tef  Mbic^n  itbet  pnecise  f|)ecies  of  fiem^dy  ^  lednen 
t«!ivbw|i  «4'  qM^^  »frQ)}ld»  ilnder  such  <^ir^lQ8^ooe«| 
^>¥l!i^9il«  4«^9bi  sthen)  is  oo  oUjgntJpQ  upon. the 
QCHdipee,  t(9  t^tie^pt  the  Uviog  if :  it  should  be  of^x^A  t^ 

it^iim^ifM fto^srifb  after  eotering  inl^  a  bond  of  thi$ 
dwwtptioM  iiMeii^;  tefce  Ihe  oath  .which ,  is.  edfpipiftm^d 
to  him  previous  to  instUuticp»  (Gi&9«80Stf4iia.)  jHont 
can  he  sign  his  resignation  in  the  form  usually  adopted 
{Qifys.M^l  if  th^  ^Q^din^ry  permfr  hifli  towfteqpii 
)fJI^3l|y.tb0  ws^jr  he  is  Jiot  boupdto  do«  Tb0  vo^cb.f^ 
t^^i^jfi^m^ffWP^g  to  G»fiieitt,;(p»ge,a5l,  iSlfifi  m 

\\'vtiyt¥^  wo^i^^pim^  f>f  libe;4>rdiQ«ry  be^nef^wry.  tSk.fSi^ 
^90i|fSt/t|:^itl^e  itfsignationi  tbi»  iindertcdciog  of  ^  olerk,^ 
mifB^^  lieQegcfe  Jsi^an  undertid^ing^  wbkh  1^^ jhas^.n^ 
^y^.i^ftt4iQ$elf  to  .ji^i^rm,.  bec^we  itdefeud^  fflitbf 
i9ll(dJq«ft^cPy)le|bffr't«  witf  ^coept  the  refii^;ifitioaQr,#qtr3 
cJAii9^fl^><4^i9Ptioli;.^rji949  <?liitbe^groM9d.of  gwei^ 
jlflUf^  iOot^JA  t$p^ieS;«f^iiist^QHs^  ,  Jhe>pi^rp«plw 
«piB9ri  iierAgr «pi^aded  it^m^  /^hmftii^. tb4.  fiM^^iR^ 
ibi|0«|itP]»tir  iiHtmdu4ji  So\  mfipljFing-lbe  Jtvii^  4£pI« 
NM^  Mit|«Mt9|atiqii;  ^<y:^n^i^  tjOr  .tt^^^Hidi^^#ft(b( 
v»!s  bond, 


bokMi,  hte  dkdice  isr  fifx^ti'  knttg^bis^  lil«$bf«ftdi^<th$( 
^bjibcb  can  be.  aseertaiti^d  I  ftt  sh«  «st«eatioti  lofdi^bodcb 
A^  Amirfne^  <  ttMiy  'be  Hfl  6irtl^i  or-  |>evhifpr«itwtool;  «i^ 
perhaps  in  his  cradle.  ./loi^ibilo 

■-  Nombertess  other  dtgec^om^ni^ktkitpilbtmAiii^^ 
A\B  ^  spedes  of  bond,  but'  bai^in^^  dh^Ay^  ^  tfW  ^ 4^t9 
MtiiiMc^  deobpied  too  iftnob  lof  yMr  iJe^t^ipil^iM^ 
#iit»  cMidlude  by  stating  it  io  be^  itily  iNMlttliioophAd^l 
ffiattbisftoAd^ip^id  ttfyd^iH^gitw:  {      i  J' I>nix  ei;?Mf!«iJ2 

v^^^  i^^rtttiAi^'by  tb^  dertiioft  i^>]iQi¥u|^iiBM}^v4i| 

mHVi'Hk>ii'»'1kT^'a^'I  Itn  aM^:to-k^f^pf^felld>irii9 
fMi^cti;  atiy  rallotia]  -linitination'YbdK^^  tte  filtd^«^ 
deM[^i6ti$  df  bb^sin  tiieirt  op^iAt^^^^coAt^^iism:^ 
f 'cbtld^^UatMit>^al  baildli  Itf  ^igQMkm  ^^^hMf 
destitute  of  principle  and  author!^*  I,  therefore,«<tfli 
h(kM  i&'^^y^  ikBLt  In  my  jildgm^^aaffldiifft vffititer 
fe^))^t^  ti{kih  the  f(&6at&  to^^tu^^ibiiX'kffkktif^fdmm^ 
ki^  4hia bond  is  void ^^ndfUegali*'  -^^     ••  -ivj  .ivdos 

'€^AftROW  'R*  My  liordd)  ^  1^  v^  ImpMiAt^b^ 
tibii^'^' Hifhich  yoor  EdtdShipi^  \ik^  b&tn'p^iMi^ tb^H 
liie  aMntioih  of'tbe' Jddg^sr  nltisfr  MtiftSttaM^ 
toh^sid^ri^ble"  portion  of  yoifr  ijordshlps^  ¥altikfite^^ 
it  is  matter  of  satis&ction  to  me  that  the  homt>le^&ltt& 
^{kiiX  Dtbo  has  now  .tfie  hoaoi^  ^  MAMO^g  jikHxHl 
iftot'cdnstfrne  any  )ai^  poMibn  ^oTtt  My'po^i6il'1l» 
^ur  LdHlalitp8'''b0(isl^  is  tipotf^thfe  plteWt  MSUfkHk 
HitdfttM^  'HO* "tAiSi  itrntthch  ai'  I >nOt  mlyek^t^itm' 
cur  fn^tbfe  condn^6n  to  ntbieh  ^y  learMd  'ftft>ltwiii'll» 
liaslait  iiddti6i«i^  your  'Loi«bbips  hM  Wf^e^  ^hmkiiq 
ih'aKthe  t-eil^s  wMelv<bdiMts-^bttlH€lid  foyoQl* X^Ml- 
kV^  ftf '  iM-  d^tUmi  wbtdi^^hb  htt«PftlCD[l^t'^4  tegiW 
dsAie  y«<it  LovdshlpSg  JlMt  I  fetl<Ufliilbiteilj|(ilaiftf  4t 

!  my 


could  not  have  executed  it  in  a^y.  me|WE^  .tf>  be  091%^ 
pared  with  the  luminous  statement  which  your  I^Mrd- 
ahip9iibav<9c  juist  h^ei9rd»  s^^  I  hope.  J  m^y,  be  -menaed 
from  lihe  risk  of  weakening  the  impresskxttit  iwbich:  tiu^' 
judgment  just  delivered  cannot  fail  to  have  made  upon 

tiffn^Whtkime  hem)  h,  it  appears  to  met  myJ^otH^ 
that'Jtlieifeaie  of  79fe  Skhcp  qf  JUmdm  v.]^fytAe.hs^ 
s^ttlttdiiibat '  general  is^sigmti^i'  bc^nda '  are  lilk^il  jmi^ 
v\pjd$i«0<i«t  appea»  to  me  that  hmda  of  ibei  aiieitiiae  pf 
'that  :4liittd  ciqfvm-  the  recopd/ before  foviot  J^oxM/Aph^ 
dtffiiiijoaljr  flwm  the  |;eneral  bonds  of  nsaigitialioQcinrid*^ 
t!aot.ii  Itvsfpwn  U^  «iei>  my  Lords*  ta>:bft  (^setitjal^rfto^ 
titt?batt  jntaneafta  4if..  the  oommunilyy  of.  wbieh ,  I .  im  j#^ 
ipenbefl^ito  its  rdligipn  and  Bw>rfil%  and  to  ibe'^charajsMff: 
ofjAajt:iMefitl'a»d.h<mottrabkiGlas«  ofT9iep.tth»|Wfwhiil 
olei^gjrrjlibak  .&»6m.  this^'ni0«nmt  of  Jndwtlpa  ,$f^  ikm^ 
ikmfp^tyskdl  bordnriog  ibiBir>  iuMmbmcy.'p^KftiQt^ 
few  and  «iidepeiid«t»,  •  To  place  them  jo  any  respefi  ar 
d^ree  under  the  controul  of  any  person  whaiwcipr^i 
except  tftieir''  eedesiaatical  head,  to  whom  ihey^  are  ac- 
ottaMMofor  their  conduct>MK>uldbei  ^»^t,  t^fgpenis.^ 
m^  iT^ljr  mu^h  ta  diauniiifb  their  as^fuhies^^  .4P4.to %> 
^oednpt  n)itcbid&  only  hi  ^wx^  degme  jl^e^  ibof^i  W^lri4 
b»<eiecf«iifMd  by  tbw  ^bs^tejidopeodqi^cp  A^p^n^t^ir 
|HI«naA^Mi4eF.geqend.  bonds  of  resigaiiti^i  fi9  I9m^)H 
dp^oafslhutiif  Abere  irereaAy  distJoeuon  as  tQ  thepimiih 
fiMNi:wjM^e  iDflueiica  »  seGUK* ^of  «  paipsb  ;fiiight.iiH»c?) 
tk^'My.  0t)ier  to  :be  fr^as^  md^pendiH^  >  it'  w^^J^ 
^•tuofiA  p.atiK)m  tp  wbom  b^  o^weii  bis  presentitti^p.  ,[^1 
.  Ji9«.tbe9ej9SffQa$  with  wWch  I  ,bA^  aUe^^y.MWuhWl 
ypiiftJU>rd^ipf,  ftqdibr  fi^^^  vf}^  hme  b^u  m>IW^ 

PWe  #%  «Wed  .%  |By  ^wjwd  brQlb^rw^HO  Jbp'f  iMfh 
ceded  me,  J  feel  myself  bqupd.  tp,  Jipsf^^  tb^.^u^ift^ 

p9(]|IPiHide4,[by(  yqnr ; LQi;fbbip$  1p  4^  J4i4gas.,^ithe 
•ito\>  pears 


jiewrs'tipoh  di6f  resent  irecoird  to  ieildelf  the  b(>Mi$ll»^^       IBMi 
stil^d  iflegal  arfd  void-  '       > 

•  '  i  mi' 

•  Bi7iikiot7Ctt  J.  briefly  expressed  bi«  otmuoto  €bat<|b^ 
bond  "vTEs  vaMd.  ^  ' 

PATikJ.  The  question  pfropbunAed  by  yoW4-«i*^ 
i^i^s  for  the  consideration  of  the  Judges,  having  bieA^ 
skfttedbyeach  of  my  learned  Brothers,  «4K}tiitvcl«lMdf3 
delivered  their  opmimrs  up6nthts  eaiie^  it' is  otibeeesdbvj^' 
td  t^epeat  ii;  I  shall  Tery  shortly  state  totbis  tieMe  to^ 
reasons  why  Ingres  -mth  two  of  my  learnt  Qvotheni^ 
that  this '  question  so  proposed  «o  las  oeght  to 'be  am^.; 
irwered  in  the  affirmative.  1 1  *  is  necesstfry  to  elear  thii- 
way,  by  considering  one  bran^  of  the  q«lestiol^  first v 
vi2.  whether' itbe  mieitter  complained  of  siiffloh»itly>lfp»v 
pears  upon  tUe  t*edord  to  show  tbac the  bonA wnsg^^MU 
in  eonsida*af ion  of  the  presentation/  vMow:op6B.  cliis'' 
poiht  I  t)e]ieve  we  lire  all  agreed,  hdwefrer  w^fady^difihr 
on  others.  •  .!..;%; 

If  this'  statement  of  the  condition'  of  the  bond  on  th«> 
ikce  of  the  i^eeord  show  it  to  be  illegal^  it  »  not  neeeth' 
saiy'td'i&faowit  again  by  exfprebs  svermentt  btrt-it'llf 
stiffieient  i^i^ont  any  altegation  ih  pleading.'  Iw^fW 
that  yoti  cannot  avoid  this  bond  under  the  staM^,  Ww<J 
ever- ft  vdaybe  at.  the  cdmiinon  bw,  untisss  k  ^as'ijivM 
ilk  'c6^$idei'ation  of  th^  pi^esentetion.  For  the  sUMCei'  i- 
humbly  conceive,  does  not  in  terms  make' -the -ImmhI; 
void,  bat  it*  renders  the  presentatioii  Void.  Thebdnd  fe 
only  fifvoidisd  a^  a  tonsequence  of  th^  ether.  Ifs^- 
ti^rrfo^,  'necessary  to  see  whether  the  bond  wa$  a  Ciin- 
lildetiition  ^  for  the  presentiition,  and  •  I  think,  NJ^dltlg^ 
these  f^dftdings,'  it  was  impoteiblelhstt'th^' Judges  ahontd 
be  otheirwi^e  ^ft  unanimous.  -  *     -     '• 

'  'In  the- first* place  it  is  stated,'  that  Dn"the  v^'same 
dfaty,  ^ wHHn^iindeKh  Us  hikdlAM  sMI  teartHg ^HfAU 
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'   1896*       iaU  Wiik  tie  above  written  obligation  Lord  Sondes  iad 
*^ '   '  '       presented.     So  that  manifestly  these  were  concarrent 
9.  acts,  probably  both  signing  and  sealing  at  the  same  table 

Lotdtomii.  in  the  same  instant  of  time.  But  it  does  not  stop  tfaoney 
for  the  consideration  of  the  bond  states,  that  the  said 
Brice  WUUam  Fletcher  has  agreed  to  resign  (speaking, 
Uierefore,  in  the  past  time,  and  prior  to  the  ezecudon  of 
!the  bond,  which  only  bore  equal  date  with  the  present- 
ation), and  therefore  it  cannot  be  doubted,  that  the  one 
was  given  in  consideration  of  the  other.  Indeed,  it  is 
impossible,  and  common  sense  revolts  at  the  supposition, 
that  sudi  a  bond  should  be  given  which  is  not  in  con- 
sideration of  a  presentation;  for  would  any  man^  carry- 
ing his  reason  with  him,  who  has  actually  gotten  a  living 
in  his  possession,  give  a  bond  to  resign  it  ?  I  therefore 
pass  from  any  further  observation  on  this  point. 
,  This  brings  me  to  the  great  question  in  the  case, 
whether  this  bond  is  vcxd  or  illegal  by  the  statute  or  by 
common  law.  In  considering  this 'case,  I  presume  I  am 
to  understand  myself  as  l>ound  by  the  case  of  Tie 
BiAop  t^  London  v.  Ffytche^  and  to  treat  that  case  as 
the  foundation  of  my  argument;  if  so,  I  then  have  no 
difficulty  in  stating  my  humUe  opinion  to  your  Lord- 
ships to  be,  that  the  courts  below  in  this  case  cannot  be 
supported. 

That  was  the  case  of  a  general  resignation  bond ;  this 
is  a  case  of  resignation  in  &vour  of  one  of  two  indivi- 
duals. Now  I  shopid  be  glad  to  ask,  where,  in  prtndfUf 
is  the  diflerence  between  the  one  and  the  oth^r  ?  They 
vary  in  degree  but  not  in  kind.  If  a  bond  to  resign  in 
£ivour  of  one  of  two  individuals  be  good,  rwl^^  is  ^ 
line  to  be  drawn  ?  Why  may  it  not  be  ii^  f^tvonr  pf  f»e 
of  three^  of  one  of  four,  of  ope  of  five,  of.on^  f^^^P^  ^' 
till  it  becomes  as  general  as  if  no  name,%V|iU  w<Si3VII^ 
tioned,  but  stood  simply  and  gsnen^y,  as  if^^J^j^^B ^^ 
casfl^  to  resign  tgxm  request?    If  good  in  &^9«r  ,<if.pip 


son$,  or  two  brothers  as  here,  there  can  be  na,]ioutiitiqn.       182&^ 
whether  the  nominees  are  to  b^  sons,  brothers,  cousins.     jSd!^ 
friends,  or  mere  acquaintances.  In  short,  unless  I^r^tl^ ,,     Fa^^rwi^ 
deceive  myself^— and  I  haye  taken  great  pains  to  uridc^r- .^^^^.^gjjj 
stand  the  cas^ — if  ev'drof  great  magnitude  were  likely 
to  flow  from  general  bonds  of  resignation,  I  t^nk  i^^ 
requires  no  great  degree  of^penetration  to  discover,  ,tha^^ 
all  the  mischiefs  which  were  apprehended  in  the  one 
case,  if  well^punded^  will  unavoidably  result  from  the 
other.  ,  B|it  )t  is  said^  thqugh  the  case  of  F/j^che^  mmt 
now  be  taken  to  be  law,  yet  that  proceeded  against  tb§{, . 
st'roniQ:  opinions  of  Westminster  HalL  ana  that  decision 
overturned  a  ereat  many  former  decisions,  ana  ought 
not  to  be  carried  further  but  by  Wislative  enactments. 
I  ^ree  in  much  of  this ;  I  am  old  enough  in  fPesimiu^  . 
sferHaU  to  remember  that  the  decision  of  that'  case 
created  a, great  sensation  in  the  profession.'   Probably,  ^ 
upon  a  cool  and  dispassionate  consideration  of  that  cps'e^ 
it  may  not  stand  so  devoid  of  authority,'  of  sound' prin- 
ciples of  policy  for  tlie  interests  of  the  chnrch  apd  of 
religion,  as  was  supposed  at  that  tTme;  nor  must  it  be'^ 
taken  for  granted  that  ihe  policy '  of  aUajoing  ^generc^\ 
bbfuls  Qfresigncition  had  i^eyer  been '  doubted  by  ^ very *' 
ffreat  Ju^stei  in  our  courts  of  common  la  w.~  Tor  besides, 
some  of  loose  authorities,  which  are  to  be  found  In  " 
Mr.  CunninghanCs  collection  of  cases  on  sipiony,  and  Ia  ^ 
many  of  which  the  case  had  no£  been  argued^  and  had 
not  been  diedded  upon,  I  have  lately  found*  th^t  I/qrd'T 
ChldfJustioB*  W^/Z7^5  certainly  thought  them  bad^   ^9,^  • 
h^  Was  nd  hieaA  authority ;  'for  iii  Mr.  Diirfi/brdrs^vaiu."^ 
a6fe'  editfobf  6f  tliat  learned  (Jhie^,"Justice*s   Eeports,\ 
p:5^5ii  Where'hii  isgiviftgjudgmeiit  on  the  validity' of  a 
bond  giren'by  tne  register  of  an  archdeacon  to  surren- 
deir  Irhfenever' '  th6  person  appohiting  chose,  his  t^ord- 
$Kfp  siyS  r  **  "iHife  case  wasbouipafied  to  the  ease  of  sjmo-  '"^ 

n&c^l  betd^  "Hbtf  to  be  surfe  th^*  toniparison  is  a  Very  "^ 
^'^Jii^flfiov^i:  ill  H>Ji  j^  pS  u^/^vv  ;v^V'  *'  J-^'^  ^j6Sr^ 

tc'aoe 
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1826.       just  one^  for  it  has  been  hciderij  that  a  band  grven  by 

^     '  ■         A  parson  to  Ms  patron  to  resign^ goneraJfy,  is  void"     His 

^.  Lordship,  it  is  true,  excepts  (Ms  ca^^^  'rminot'to^^  P^>^~ 

Lord  Sondes.   Hcidar  person^     Btit  Thave  only  troitbied  "jofat  Jjoftd- 

ships  ^ridi  diis  quotadto  to  shoiw^  thal>lfce.  docUne 
lestablished  in  FfyUoki^  case  was  not  so  vt&at  i^  tvwLlstlp- 
posed;  and  the. case  of  areBigntttmn'to  *a  paMcfA^r 
indvoidxud  was  Ihe  only  one  excepted  by.  LordCIfaief 
Justice  JViUes.  Hbwever  this  aitty  be,  l«a!m  dot'caHed 
on  to  reargue  ffytcfv^  case.'  it  »  estaUi^ad'fiiir, 
and  I  do  not  agree  widi  the  eohdnsfbn  cotne  to<«by 
the  bar,  that  that  caser  has  gonfe  to  lits  utinttfli  !rei^, 
and  ought  not  to  be  carried  further,  but  by  iststnte. 
To  that,  "my  Lords,  I  do  not  agree.  iftbcHoifse 
were  now  oalkd  on  to  establish  n  ttewtand.Bn  miiertain 
principle^  wliith  had  never  been  kikov^n  or*  aoled  upbn 
before,  in  that  case  I^islation  alone  .ought  tx^addiitiisler 
the  remedy  required  for  the  existing  evil  t  but  where, 
as  I  have  presumed  to  say  before,  the  priodpk^is 
precisely  the  same,  that  all  the  mificbiefs  flowiD^ihfm 
the  one  inevitably  flow  from  tbe-  dther'-N-.;Yirb^vdiey 
vary  in  degree  but  not  in  kind -^I  tIiiidL'tbef:.oase 
no  more  requires  le^slatiVe  intei&reiicp'<thati:^ail^ilalf 
of  the  cases  eveiy  d&y  occurring  jst  ffbamtAsterliBBf 
where  the  old  principle  is  applied  to  >Bew  6iotbiDa- 
tions  of  circumstances,  in  order  to'dr^^lvenfc'llm^iaa- 
chiniLtions  of  those,  who  ingeniouBly  arecfadewoaring 
by  slight  idtiftatioiis  to  defeat  or  to  «fvade^tfae.^kida)ons 
of  the  Courts.  ^  Is  •  thts, '  Uied,  a  'case  Iwithib  dsB  eia^tn  of 
Elizabeth?  The  bond  is  admitted^  tt>  be ; ihe  pm&^n 
of  the  presenltation,  and,  tfterefik^,  'the*  wcM&t  4)filhe 
'  statute  being,  that  ^*  if  any 'person  or.peosQi]s^;ibo.1sny 
sum  of  money,  rewkrdy  giftipr^ft^  or  iJUREin^  Jiilxtfy 
or  mdirectfyi  or  for  or  by  reason  of  any.pron^sd^.iaf^iee* 
menty  grftnt,  Bokn,  <coveda^  or-olhitf  a£sa;ifaBeep(fre- 

'sentf  or  collate,  >&ic.|'8Ui:ii  jinsKftitalfaQttD^hall  tberttttorly 

« 

void. 


'T 
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void)  fiuilCBte,.aiicl  .of  none  «ffiiet  ia^Uwi;"  ai^i  cq»99-       1S26. 

^■enOf ^ «  bondi  fheconditieii  of  .wfaiob  is  4Utigail».<^-    iSwcHwi 

no); ibeinibfori.    fiiit itis  Soidytfais' k  aot  ft.pr^.pr         v. 

iiM^«ridifai  &•  ilatdte.  .  If  it  be  tool,  I  «anna£  wll  I^^SoNPSi. 

'  tdl  ywk&t  k  or  aver  will  ba    This  very-  case  fibowKi  felifit 

'|f  Xjord  SofMks  suceeed,  he  will  have  an  admkjmcumwy 

profit  vf,  ben^  bjr  this  pfftaeDtation,  and  may  .be..«anqi* 

<bi^aaliaraig«old 'it 'for  12,000/.    I  mo^  my^  Lands, 

much'at  aio^  ^lyselfio  appieheod  tny.cAse^^f.a.bpQd 

'oSrestgnatiOB^gttie^I^or-specialy  which  ia  not  %\pr^ 

or  iMMfiti    £v«a.  in  the  oaae  laost Jiighly .to  he  fiivqufed 

i^  a  pttram,  mkI  pediam  die  least  -gailly  of  att  rr-t  bmd 

Dp  resigri  in  faiK>tir  of  a  son,— 'is  ihat  not  la  ben^? 

Suppose  the  somtwenty-one,  and  the  father  aUaws  J^m 

400/^  per  annum 'tiU  iie  iaof  llie<caiK»icalagee{.tweii^-* 

fbur^  and  that  the  liTing  he  intends  for  kim  falls  vacant, 

and<  he  -filk  it  op  for  three  years,  taking  a  bond  In 

19^000/«i  then  to  resi^  in»&vQur  oS  hia  8on<    If  therfo- 

CMitMiit  resign,  the  patnm  pnts  bis  son  into  a  living, 

perhapi^of  8002^  ayear,  and  derives  ;the.  benefit  from 

snvmg;hi8  ownallowanoe  of  4QQ2.;  or  if  the  iafunibBnt 

'wilbnot.v0sign,lfin&9g'tlie  living  cheaply  purchased  for 

VSLfiQOli.aiiAjpKj&  die  penalty  ^  tljie  palron  gets  ^1  that 

nienqir  to  settle  on  the  son»  ai|d  tbusy  .in  eflbct,  b9  sold 

n  vnid  pcesentatkin ;  and  depend  upon  it,  my  X#ovds, 

liiato  if  diese  special  ;boiids^  us  they  are  called,  boaUoiiffd» 

you  vinKbaae  .every  devise  pot  pn  fbot  ^by  ArtM^rde- 

sig0irig,juid.aoute  meiv  in  the  lower  departments  of  the 

kiwylo  evade  and  idnde  the  wholesome  proviaKai^.of  ,tbis 

sitttiM^  :alid  Tender  it  a  dead  letter  on  tfie  stntute  bopk. 

Indeed- 2  verily  believe,  that  ^pecial*bands.<ofresigbati9n> 

Ifaougbr -known, "never  came  into  vmjr  general  .use  ,till 

.<fts^9  and  wene  a-.contiivanoe  to  ekide,  the  .decisiao .  in 

Jl^difm.  icase^    It.'  is  ;too>  muoh  to  be  feared  tba/^  if 

"snoontagad^. these 'qieeiai.. bonds  will  ibe*  given^  m  if 

^mtended  foi^  ^csaes  < Jif.  sssigneticsv  -tet  vJttl  >  b^ .  ^^  .inere 

P  p  2  device 
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1826.       device  between -a  needy  patron  and  a  monied  incnmbent 

*      '  to  pay  a  sum  of  money  in  two  or  tl^ree  years,  as  the 

V,  apparent  penalty  for  not  resigning,  when  it  never  was 

Lord  Sondes,  intended  he  should,  but  only  in  this  form  he  should 

secure  k  fortune^  when  the  law  clearly  would  not  permit 
a  present  payment. 

In  short,  to  my  understanding,  to  say,  that  where  a 
bond  is  given  under  a  large  pecuniary  penalty,  by  which 
the  clerk  engaged  to  resign  the  benefice  to  the  patron  on 
a  given  event,  is  not  a  benefit  to  the  patron,  as  well  as 
where  the  resignation  is  to  be  on  request^  is  a  proposi- 
tion revolting  to  common  sense  and  to  the  common 
apprehension  of  mankind.  'It  must  then  be  a  benefit : 
why  then  is  it  not  a  benefit  within  the  statute?  for  there 
are  no  words  of  the  limitation  oh  the  gen^rali^  of  the 
term. 

Your  Lordships  will  observe,  I  have  not  troubled  you 
with  the  long  string  of  cases  to  be  found  in  CunninghaaCs 
Law  of  Simony^  and  which  have  been  all  brought  fiirward 
and  commented  upon  by  the  learned  counsel  at  your 
Lordships'  bar.  And  I  have  purposely  abstained  from 
doing  so,  because  I  considered  myself  ad  stahdmg  upon 
the  last  decision  in  Ffytche  v.  Bishop  of  London^  which 
had  closed  all  discussion  upon  general  resignation  bonds. 
I  have  thought  it  more  my  duty  to  state  to  your  Lord- 
ships my  humble  opinion,  and  the  reasons  for  that 
opinion,  that  most  of  the  evib  and  inconveniences  arising 
from  general  resignation  bonds  apply  in  kind^  though 
perhaps  not  in  specie^  to  the  description  of  bonds  mentioned 
in  this  case.  And  being  clearly  of  opinion  that  this  case 
falls  within  the  statute  of  Elizabeth,  I  ought  perhaps 
here  to  relieve  your  Lordships  firom  further  hearing  me, 
and  I  shall  not  'trouble  the  House  much  longer ;  but  I 
own  it  does  seem  to  me  that  such  bonds  are  against  the 
general  policy  of  the  law  of  England.  It  is  amongst 
the  first  things  we  ledm  in  the  law,  vide  1  Bl.  Comm. 

p.  S85., 
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p.  385*9  that  a  parson  has,  cbaing  his  life^  the  freehold        1826. 
in  himself,  and  of  which  he  can  only  be  deprived  in  five     1     ' 
ways:  by  death;  by  cession  in  accepting  another  in-  v. 

compatible  benefice;  by  consecration  to  a  bishopric,  I^^d JtoNMs. 
unless  by  the  favour  of  the  crown  he  is  allowed  to  hold 
his  benefice  in  commendams  by  resignation,  if  the  ordi- 
nary  will  ac^pt ;  and  by  deprivation  for  crime.  To  the 
same  e&ct  LittleUmy^  p.  528.  and  Lord  Coki?s  Com- 
metUary^  120  a.  S41  b.  SOU  a.  6.     . 

The  bish(^p  cannot  institute  him  for  a  less  term;  and 
yet  the.efi*ect  of  resignation  bonds,  general  or  special,  is 
to  ^convert  thaf  office  which  by  presentation,  institution, 
and  induction,  becomes  an  office  for  life,  and  in  which 
the  rector  has  the  freehold,  into  a  term  for  years  of 
longer  or  shorter  duration,  at  the  pleasure  of  the  owner 
of  the  advowsojg^  according  to  the  object  he  has  in  view. 
Therefore  any  contract,  *^  bond,  &c/'  by  which  the  in- 
.cumbent. undertakes  to  resign,  being  inconsistent  with 
hb  actual  intention,  as  recognized  by  the  law^and  with 
.that  life  estate  which  as  rector  he  has  in  the  living^  must 
,be  contrary  to  law.  When  your  Lordships  come  to 
consider  the  oa^th  of  simony,  as  it  is  called,  which  every 
rector  must  take  when  instituted  to  a  benefice,  as  pre- 
scribed  by  the  canons  of  1603,  canon  40.,  is  it  fitting 
that  a  patron  on  one  hand  should  have  power  to  entrap 
t)ie  .conscience,  of  a  poor  needy  clergyman,  perhaps 
'.under  the  pressure  of  great  poverty,  or  the  cries  of  a 
starving^  family?  or  such  a  miserable  man  be  thus 
^tempted  to. violate  hjs  duty  to  God. as  his  immediate 
servant  by  taking  God's  holy  name  in  vain,  and  to  call 
upon  him  to  witness  a  falsehood?  Can  a  man  who 
.deliberately  ^wears,  *^  that  he  has  made  no  simoniacal 
myinen^  contract^  or  promis^,  directly  or  indirectly,  by 
.hii)[|i^^j^.,or  #ny  oth^JT.t^  bis  knowledge  or  with  his  con- 
i^ntf^fer.  or  copcerjoing  the.  {procuring  axid  obtaining  of 
diis  ^clesiastical  dignity,  place,  preferment,  office,  or 

Pp  8  living. 


556  CASES  IN  TRINITY  TERM 

i  826*       opinion,  except  that  it  was  not  the  same  as  that  of  Ffytehe^ 
p     '   "       andi  understanding  it  was  to  go  to  the  House  of  Lord^ 
n).  gave  judgment  for  the  plaintiff. 

Lord  SoKDKi.       With  respect  to  those  cases  in  equity,  in  the  time  of 

Lord  Chancellor  Eidorij  in  which  his  Lordship  has  been 
supposed  to  hold  the  validity  of  special  bonds  of  resig- 
nation, I  take  it  his  Lordship  meant  no  more  than  thia^y 
that  there  being  a  general  notion  that  such  bonds  were 
good,  he  would  not,  as  a  single  Judge,  take  upon  him 
to  decide  upon  their  validity  or  invalidity ;  but  he  would 
put  the  (Question  in  such  a  shape  as  to  obtain  the  jndg* 
ment  of  this  House  upon  it,  and  accordingly  his  Lord- 
ship sent  one  of  the  cases  to  the  Court  of  King^s  Bench, 
l)ut  I  believe  it  was  compromised.  This  I  assume  to 
^Je  the  extent  of  Lord  Chancellor  Eldan^s  intention  in 
the  Court  of  Chancery,  and  he,  who  is  now  present, 
best  knows  whether  I  have  drawn  the  right  conclusion 
from  what  his  Lordship  lias  expressed.  I  understand 
the  Lord  Chancellor  to  have  assented  to  my  statement. 
And  hei-e  a  case  now  has  arrived  for  the  opinion  of 
this  House. 

I  beg  pardon  for  having  trespassed  so  long  on  the 
attention  of  the  House,  but  I  conclude  with  stating  my 
clear  opinion,  that  suiBcient  matter  appears  upon  this 
reUiid  to  show,  that  by  the  statute  law,  (and  for  the 
reasons  above  given  I  am  strongly  inclined  to  think 
that  by  the  common  law  also,)  the  bond  on  which  the 
action  of  debt  was  brought,  and  which  bears  equid  date 
with  the  writing  of  presentation,  is- illegal  and  void. 

Graham  B.  The  question  which  your  Lordships 
have  submitted  to  the  Judges  for  their  consideration,  is: 
<^  Wliether  sufficient  matter  appears  upon  the  record  to' 
^how  that,  either  by  statute  or  common  law,  the  bond, 
upon  which  the  action  of  debt  was  brought  in  this  case, 
and  stated  upon  the  record  to  bear  equal  date  with  the 

writing 
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writing  of  presentation  therein  mentioned,  is  void  or        1826. 

illecal  7^ «  „     '  ~ 

^  Plbtches. 

My  Lords:  This  is  a  bond  for  the  performance  of  v. 
an  agreement,  and  a  breach  assigned  under  the  8th  I^fd  Sondes. 
and  9th  of  )F.  &  ilf.  c.  1 U  s.  8.  which  says  that,  '^  in  all 
actions  for  non-performance  of  any  covenants  or  agree- 
ments in  any  indenture  deed  or  writing  contained,  the 
Plaintiff  shall  assign  as  many  breaches  as  he  shall  think 
fit,  and  the  jury  shall  assess,''  &c. :  the  Defendant  in 
^error  has  proceeded  under  this  ^ct«  Here  the  breach 
assigned  is  of  the  condition  of  the  bond,  and,  therefore, 
the  condition  is  the  expression  of.  the  agreement  of  the 
parties.  Your  Lordships,  therefore,  must  look. to  the 
forms  of  the  agreement  as  expressed  in  the  condition  of 
the  bond,  and  must  put  a  construction  upon  it.  Looking 
at  the  recitals  expressive  of  the  transaction,  and  the 
occasion  of  it,  I  think  that  it  appears  by  the  plain  and 
natural  construction  of  them,  that  the  presentation  was 
acquired  solely  on  the  terms  of  giving  this  bond ;  that 
is,  that  the  bond  was  the  consideration,  or  the  price  paid 
for  the  presentation ;  why  else  are  both  these  instruments 
.of  the  same  date^  probably  executed  on  the  same  day  or 
meetinj^  the  presentation  being  first  executed  in  the 
order  and  course  of  the  transaction,  as  before  the  parson 
presented  gives  a  bond  to  resign,  he  must  have  some- 
thing to  resign  ?  It  seems  to  me  impossible  to  consider 
the  presentation  as  a  separate  act,  independent  and  un- 
connected with  the  bond.  Suppose  that  after  Lord 
Sondes  had  executed  the  presentation,  Mr.  Fletcher  had 
refused  to  ex^ute  the  bond,  would  not  Lord  Sondes 
have  refused  to  give  validity  to  the  presentation?  and  he 
had  a  power  to  revoke  it;  2  MoU.  Abr.  349. :  ^*  If  a 
man  pxesent|  his  clerk  to  the  bishop,  he  may  present 
another  before  the  bishop  has  reeeived  his  clerk ;"  djbr^ 
tiorij  Lord  Sondes  might  have  cancelled :  his  seal  before 
.  he  sent  the  presentation  to  the  bishop,  if  we  take  the 

neces- 
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l$26.       neoeasary.  sense  o£tb6  language^  *^  wheicasLord&ndesAos 

^'   -  - '     present,!'  and  "  whereas  Fletcher  has  agreed  to  resign  :*' 

V.  what.is  that  but  ta  say,,  that  as  Loud  Sondes  has  presented^ 

LocdSoMOBft  i?i^^itfr  has  agreed?    Tbeiaducementof  LordSowdrs.to 

poQ^nt  is  the  agreement  of  Fletther.  to  sesign. .  lotother 
word% .  0be  consideration  of  the  presentation  was.  the 
agre^oient  to-  resign,  as  without  it,  by.  the  terms  of  the 
agreement,  the  preseotaaion  would  not  hovebeea  mad^ 
nor  vice  vensd.  If.  thia  b^the  dear  senso*  of  the  i^gree^ 
nMQt,'  the  question  is,  whether  this  boad^is  within  the 
31  Elix.  r*.4<.,  that  is,  whether  it  is  directly,  or  indirecdy 
a  benefit  within  the  true  meaning  of  that  sUfUtat^ 

Whether  a  b^efit  or  not,  is  best  disoovered  by  the 
use  that  iS'  made,  of  the  bond.  This  yiew  places  the 
J^efendant  in  ervor  in  a  singular  position.  His  arga«- 
ments  at  your  Lordships'  >  bar  are  <ucg^-  to  «bow^  that 
such  a  bond  is  not  a  benefit  to  the  patron  within  the 
true  and  approved  meaning  of  that  statute^  but  the  use 
which  he  has  made  of  the  bond,  and  the  recoid  whkh 
is  now  before  your  Lord^^is,  prove  that  it  ia a. benefit 
to  the  extent  of  10,0002.  Ufit  be  said  that  this  was  not 
a  benefit  contemplated  at  the  time,'  b|ut  was  wneypectjpj 
aod  remote,  and  the  effect  of  the  breach  of  go<i|d  iaith, 
I  answer,  it  was  the  object. of  the  boad.taaecur*e  a  ps^ 
sentation,  or  to  secure  a  compensation  in  case  of  disr 
appototment.  The  bond  secures  a  power  to  isveate-  a 
vacancy,  or  an  equivalent  for  withholding  that  porwer; 
the  equivalent  is,  therefore,.,  the  exant  measure,  of.tha 
value  of  that' power,  and  that  in.thia  inataoce  is-aacerr 
tained  to  be  10^000/. 

It  is  said  wi<jh  a,weight  of  authority  which.  X  feel,,  that 
these' bonds''  by  contemporftneous  deciaiona  .Iff^  ibl* 
lowtd,<  bttve  never  been  considered  as  ^benefitSf^witiui). 
the  stadnle,  biiA'that  wilight  is  much 'ligbtdned  by^lfae 
^cusMons  :whi^  took  place  in  tJm^Jiisiop  {tflnrndprn^^ 
J^fytehe.    That  case  has  authorized  us  to  look  to  this 

without 
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witboQt  die  prijudiees  of  past  opinions,  howevei'  high        1826* 
in  estimation,  or  even  past  decisions;  and  I  may  be     !^  ^' 
allowed  to  say,  that  not  one  of  those  decisions  underwent  ^. 

that  fhl!  discussion  of  the  eflFect  of  those  bonds  which  it  ^^^^  Sondes, 
received  in  the  case  to  which  I  ailude,  or  received  that 
illustration  wliich  has  been  thrown  upon  the  subject  by 
the  arguments  at  your  Lordships'  bar,  and  the  state  of 
the  record  in  this  case.  I  therefore,  my  Lords,  humbly 
state  it  as  my  opinion,  that  by  the  terms  of  this  condition 
it  does  appeior  that  this  bond  was  given  as  the  consider- 
ation of  thtf  presentation,  and  that  it  is  a  substantial 
benefit,  and  so  within  the  statute  of  Eliz. 

It  is  said  that  this  is  not  corrupt  Though  ther^  may 
be  no  moral  turpitude  in  taking  an  equivalent  for  a  thing 
given,  yet  it  may  be  called  a  corrupt  contract ;  in  this 
oase  a  right  of  presentation  is  given  which  the  law  for- 
bids ;  a  pnasentation  which  the  law  does  not  (dlow,  az^d 
'thei«fore  corrupt. 

But,  my  Lords,  I  humbly  think  that  bonds  of  resign 
nMlkm  general,  or  in  favour  cf  a  son  or  other  person,  are 
void  on 'the  fundamental  principles  of  the  common  law* 
A  parson  has  a  iVeehold  at  law,*  Co.  LiL  341  a,  "  In 
whbm  the  fee  simple  of  the  glebe  is  ?  is  a  question  in 
CUV  books.  Some  hold  that  it  is  in  the  patron ;  but  that 
cannot  be,  for  two  fea^ns,  &c. ;  some  that  the  fee  sim- 
pie  is  in  the  patron  and  ordinary ;  but  this  cannot  be, 
for  the  causes  aforesaid;  and,  therefore,  of  necessity, 
the  fee  simple  is  in  abejauae,  as  UUleton  saith,  Upon 
i^nsideration  of  all  our  books,  I  observed  this  diversity, 
that  a  parson  or  vicar,  for  the  benefit  of  the  church  and 
of  his  snecessor,  is  kt  some  cases  esteemed  in  law  to  have  a 
fee  simple  qualified ;  but  to  do  any  thing  to  the  prejudioe 
of  his  successor,  in  many  eases '  the  law  adjudgeth  him 
to  have  in  ^bet  hd  an  estdtejbrlt/e  »  causes  ecclesiaa  pub- 
licis  causis  lequiparantnr,  sed  summa  ratio  est  quie  pro 
religione  iacit :  sed  ecdesia  fimgitur  vice  minoris ;  meli- 

orem 
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1826«       orem  faoere  potest  conditionem  suam,  deterioremnequa- 
quam." 
I  will  not  say  more  on  this  head :  your  Lordships  are 
Lord  S0NOB8.  aware  of  the  able  manner  in  which  that  was  urged,  as 

the  ground  f  of  the  opinion  of  a  noble  Lord,  in  the  case 
so  frequently  alluded  to ;  I  therefore  humbly  offer  my 
opinion,  that  this  question  ought  to  be  answered  in  the 
affirmative. 

Alexander  C.  B.  The  question  is,  whether  suffi- 
cient matter  appears  upon  the  record  to  show  that  the 
bond  on  which  the  action  is  brought  is  void  or  illegal, 
either  by  the  common  law  or  statutes?  I  am  one  of 
those  who  are  of  opinion,  that  enough  appears  upon  the 
record  to  show  that. the  bond  is  void  and  illegaL 
p  It  is  not  my  purpose  to  enter  at  great  length  into  this 
argument.  I  should  be  in  danger  of  occupying  the  im- 
portant time  of  your  Lordships  by  a  mere  repetition  of 
what  has  been  already  very  clearly  and  strongly  urged* 
I  shall  confine  myself  to  a  brief  exposition  of  the  course 
of  reasoning  which  has  led  me  to  the  conclusion  I  have 
stated. 

I  am  of  Opinion,  that  the  condition  of  the  bond,  which 
condition  is  narrated  upon  this  record,  sufficiently  shows 
the  nature  of  this  transaction.  It  shows  that  the  trans« 
action  was  a  stipulation  for  the  bond  on  one  side  and 
the  presentation  on  the  other.  The  bond  would  not 
have  been  given  without  the  presentation,  nor  the  pre- 
sentation without  the  bond;  the  whole  is  one  contract, 
of  which  these  are  the  corresponding  points.  This  is,  I 
think,  mani&si  upon  the  fece  of  the  instrument  itself. 
The  instrument  is  upon  the  record,  and  we  are,,  the^^ 
&re,  able  to  reach  the  merits  of  the  question. 

Ne^t}  I  am  of, ^opinion,  iha^  the  decision  in.,  this 
House^in  The  Bisiqp ^  London  v»  FJytche^  would,  if  f 
were  otherwise  disinclined  to  it,  compel  me  to  answer  to 

your 
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your  Lordships'  question,  that  this  bond  is  void  and  1826. 
illegal  by  statute;  this  conclusion  follows  necessarily 
from  that  resolution.  It  is,  as  it  seems  to  me,  a  strict 
consequence  of  it.  I  cannot  distinguish,  upon  any  tan-  I^'*^  Sondm. 
gible  principle,  between  a  general  and  a  special  resig- 
nation bond.  All  objections  of  all  descriptions  which 
exist  fatal  to  the  one  affect  the  other.  Somewhat 
softened  and  alleviated,  it  is  true,  by  the  patron's  sup- 
posed object ;  softened,  not  eradicated,  they  exist  still 
exactly  of  the  same  nature  and  character.  These  are 
the  general  grounds  of  my  opinions;  I  proceed  to  ex- 
plun  them  somewhat  more  in  detail,  yet  still,  I  trust,, 
briefly.  Upon  the  first  point,  that  is,  whether  the  con- 
tract which  taints  this  instrument  is  sufficiently  apparent 
upon  the  record,  I  feel  it  to  be  the  less  requisite  to 
detain  your  Liordships,  because  the  Judges  appear  to  be 
nearly  agre^  upon  it.  I  shall  only  say  that  legal  sense 
is  very  remote  from  the  common  sense  of  mankind,  if 
the  mutual  contract  is  not  manifest  *upon  the  face  of  the 
document,  and  the  condition  of  the  bond  recited  in  the 
record.  It  there  appears  that  the  presentation  and  the 
bond  bear  equal  date.  It  is  there  stated,  that  the  patron 
had  made  the  presentation,  and  the  clerk  had  agreed  to 
resign  upon '  request  Would  it  not,  in  the  common 
a&irs  of  the  world,  be  an  insult  to  the  understanding, 
equally  of  the  lettered  and  the  unlettered,  to  tell  them 
that  these  contemporary  acts  and  obligations,  recited 
in  the  same  instrument,  bearing  date  on  the  same  day, 
having  from  their  nature,  reference  and  relation  to  each 
other,  were  not  the  corresponding  parts  of  one  contract, 
but  distinct  and  independent  acts  ? 

I  would  remind  your  Lordships  of  the  words  of  Lord 
Manffield^  in  the  case  of  The  Bishop  of  London,  upon 
this  point,  if  it  had  not  been  done  yesterday  by  my 
Brother,  Mr.  Justice  Pa^-h.  It  is  sufficient  if  the  con- 
tract appears  upon  the  bond.    If  it  had  not  appea]:ed  it 

might 
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1826.       might  have  been  necessary  to  plead  it.    Btit  in  all  die 

p^'  discussions  at  which  I  have  been  pfeseat,  upon  this  pointy 

V.  no  reason  has  been  stated,  nor  valid  iauthoriQr  dtM  to 

Lord  SoNAfit,  pYove  that  that  must  be  had  by  averment  which  is  tnaiti* 

iest  without  it. 

I  shall  now  proceed  to  explain  why  I  think  the  order 
made  by  your  Lordships'  House  in  The  Bishop  if 
I/mdon  V.  J^/tche^  decides  the  present  question. 

In  the  first  place,  I  do  not  presume  to  examine  that 
order  further  than  is  necessary  to  ascertain  what  it  i^ 
what  must  be  inferred  from  it,  what  are  the  priWcipIes 
on  which  it  is  founded,  and  what  rule  of  dedsion  it  lays 
down  for  future  Judges.  To  that  extent  I  must  exan&ie 
it,  because  witbont  such  examination  I  cannot  apply  it 
But  I  ought  to  go  no  further.  It  is  not  fi>r  me  to 
enquire  whether  that  resolution  departed  from*  ibe 
course  of  decision  whicb  had  'before  prevailed  in  Weti^ 
minster  HaUj  nor  whether  it  is  supported  by  those  great 
principles  of  civil  and  ecclesiastical  policy  interwoven 
with  the  constitution  of  the  State,  asr  essential  to  its 
prosperity. 

These  were  topics  properly  brought  into  action  When 
that  case  was  under  consideration.  Here,  in  my  huihble 
judgment,  they  are  at  least  unnecessary.  That  cause  b 
decided,  and  I  am  bound  by  it  Th^re  I  must  look  'fer 
the  law  upon  this  subject  To  what  source  are  tre  to 
look  for  what  is  called  the  unwritten  law  of  the  landy  if 
not  to  the  decisions  of  the  supreme  judicature;  and 
upon  what  principle  are  you  to  expect  thitt  your  de- 
cisions shall  bind  your  posterity  in  the  times  that  ar^to 
come,  if  you  yourselves  are  not  boubd  by  what  yodr  pre- 
decessors have  done  in  the  times  that  are  past?  I  take, 
therefore,  the  Yules  that  necessarily  flow  from  diat  deei- 
sicn  ib  be  fixed  and  settled.  My  Lords,  k  follows  frikn 
that  decision  l^at  a  genertil  boiid  of  resigc^ation  ik  vdid 
and  illegal  —  I  sai^,'  general!    Thelssqe  in  -diat  xake^  it  is 

true^ 


\ 
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toai^  was  nol  upon  the  validity  of  Jt))e  boDds^.bat  it  in-        1826. 
yolyed  that ouestion.  «  ^     -"  ' 

-The  issue  w^8  Yipoo  the  presentatioq.   If  the  pr^c^it-  v. 

aUon  was  il^gal  because  of  its  connection  with  the  bondi  .J'<«<i^o«>«"' 
the  bond  must  have  been  illegal  because  of  its  con- 
nection with  the  presentation. 

If  a  contract  be  void^  -either  4is  prohibited  bj  positive 
enactment,  or  as  contravening  the.  policy  of  the  law,  the 
engagements  on  both  ^des  must  be  equally*  ia\ialid»  If 
the  V)hdle  contract  ,is  void,  every  part  must  he  so.  I 
refer  to  the  case  ciced  by  my  Brother  jFfu/^ad:;.  yet.  I 
tvill  take  the  liberty  of  adding  one  diUum,  o^  account 
of  the,  grea.t  f  <^mes  fro(n  whence  it  comes  —  the  Earl  t>f 
Man^ld  and  Bishop  Stilling Jleet,  Lord  MansfieM^  in 
the  case  of  7%e  Bishop  ofLandon  v.  Ffytche^  is  reported 
to  have  expressed  himself  as  follows:  ^*  The  nes^t  ob- 
jection stated  ^asj  that  the  bond  was  good,  but  the 
presentation  .void.  That  is  veqr  extraordinary; .  and 
Bishop  StillingJUet  treats  it  as  a  most  absuxxl  pro« 
position,  that  it  was  a  good  agreement  in  respect  of  the 
bond,  and  bad  in  respect  of  the  ptesentation ;  and  that 
that  which  was  corrupt  in  itself  cojild  be  good  in  a 
bond|  and  bed  in  a  presentation."  The  opinion  e?^- 
pressed  in  these  words  appears  to  me  to  be  so  ole;ar, 
that  I  feel  entire  confidence  that  no  scepticism  can 
doubt  it,  and  no  subtlety  confuse  it. 

I  assume,    therefore^    that  a  decision   against  the 

aralidity  of  the  presentation  in  the  great  cause  so  .p&en 

alluded  to,>  was  in  effect  a  decision  against  the  bond  of 

resignation  which  had  .been  there  given,  oi^  in  other 

.  wordsy  against  a  rgeneml  bond  of  resignation. 

The  case  which  is  my  guide  having  settle. that  a 

general  bond  of  ^resignation  is  inv^alidj^  Jt.  reodf  ins  .for 

jne  to  con^ider  whether^  upon  the  same  priiicfp^^  J  am 

I  -to  adopt  the  same  cQiiclusion  as  to  a.  fecial  bond  with 

^  "the  provisions  contaiv^  ip  that  now  Jn|questiop».   . ., 

r '       The 
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1826.  The  two  points  which  appear  to  me  to  have  con- 

ducted the  House  to  the  reversal  of  the  judgment 
below  in  that  cause  are,  firsts  that  the  bond  was  a  bene&t 
Lord  Sondes.  ^  ^^^  patron  within  the  statute  o(  Elizabeth ,-  and. 

Secondly,  that  it  was  in  effect  an  abridgment  of  that 
estate  for  life  in  the  benefice  which  the  law  deemed 
essential  to  the  independence  of  the  incumbent,  to  tb^ 
due  administration  of  the  duties  of  his  sacred  office, 
and  which  was  therefore  conferred  upon  him  hj  t)ie 
admission,  institution,  and  induction, ,  and  which  for  t|ie 
same  reasons  it  would  not  permit  to  be  abridged  bj  ^F 
contrivance  whatever.  What  it  was  a^rreed  should  not 
be  done  dh'ectly,  it  would  noi  permit  to  be  done  in- 
directly. ^  :>      .' 

That  these  were  the  chief  points  in  debate  in  that 
cause,  so  far  as  related  to  its  substance  and  its  merits,  X 
collect  partly  from  the  questions  put  by  the  House  to 
the  Judges,  and  partly  from  the  opinions  reported  fo 
have  been  delivered  by  such  of  the  members  of  thi$ 
House  as  concurred  in  the  order  of  rever^l  ultimately 
pronounced. 

The  question  is,  whether  either  or  both  of  these  ob« 
jections  r^ay  not  be  equally  i^tated  against  this  bond.  It 
appears  to  me  that  both.  may.  I  think  that  if  a  general 
bond  be  a  benefit  to  the  patron,  this  is  so  also.  A 
general  bond  is  an  obligation  to  resign  upon  rpqqest 
made.  Jt  is  general,  because  d^ere  is  ^o  preiac^  ooo- 
dition  necessary  to  enforce  tlie  re^^atipn  other  th^ii 
the  request.  This  bond  is  also  an  obligation  to  resjg|;i 
upon  request.  That  is  the  contract  ;,t>ut  there  is  ao-i 
nexed  tQ.  it  a  condition  that  the. request  shall  not  be-, 
made  until  a  person  named  be  capable  of  acoepU^a  . 
benefice.  Is  that  condition^  wholly.  des(r)i^ye .  of  the 
benefit?      .       .  ,    .  .     \!   * 

The  benefit  may  be  ^essin4^ee  t>e9ause  jGi^ai^v  cj&  ,, 
cumstance^  must  concur  instead  .of ,  pnebr  buf  tha^  dogl  ^ 
not  alter  the  nature  and  chara9ter  of  the  stipuIa(J9h..^.  ^ 
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It  was  argued  in   T^e  Bishop  of  London  v.  Ffytehef        1826. 
that  these  bonds,  if  they  were  legal,  afforded  an  easy     l-Lll-^ 
mode  of  selling  the  presentation  after  the  vacancy.  ^^ 

The  argument  was  this,  —  let  the  clerk  give  the  resign-  I-o"!  Sondes. 
ation  bond.    When  the  request  is  made,  let  him  refuse, 
let  the  action  be  brought,  and  let  the  patron  recover. 
There  is  a  sale  of  the  presentation    authorized  by 
the  law.  ' 

Is  not  this  quite  as  open  to  tlie  same  contrivance? 
The  obligation  b  precisely  on  the  same  terms,  with  this 
addition  only,  that  some  person  named,  you  cannot  con- 
fine it  to  a  son  or  relation,  it  may  be  any  body,  shall  be 
capable  of  accepting  the  benefice.  How  easy  to  insert 
a  convenient  name!  The  person  named  becomes  ca- 
pable. The  request  is  made,  as  was  intended,  it  is 
refused,  the  acfion  is  brought,  the  mmiey  paid,  and  the 
living  is  legally  sold. 

Is  it  not  obvious,  my  Lords,  that  if  the  argument  I 
have  referred  to  had  any  weight  against  general  bonds, 
it  ought  also  to  weigh  against  a  special  bond. 

I  have  stated  that  in  this  bond  the  stipulation  is  the 
same  as  in  a  general  bond.  The  contract  of  the  clerk 
is  to  resign  upon  request.  The  nominee  is  introduced 
only  to  explain  why  the  patron  has  exacted  the  bond, 
and  to  aflSrm  that  bis  object  in  requiritig  the  resignation 
will  be  to  present  the  nominee. 

But  when  he  has  obtained  the  resignation,  who  can 
undertake  that  he  will  present  the  nominee^  or  that  thd 
nominee  will  accept?  The  capacity  to  accept  is  the 
whole  condition.  Nothing  more  is  required  to  authorize 
the  request,  isind  with  the  request  to  entide  the  Plaintiff 
to  recover.' 

Tt'appeats  to  me  obvioiis  that  theSe  drciimstances^do 
not  alter  the  nature  and  character  of  the  benefit  derived 
from't^e  bolld^'biit  only  ^ilhinlsh  the  amoubt  of  l3ie 
vaMe4)y  converting  thai  which' m'  (he  general  bond  is  a 

yqt.  III.  '    Qq  '   '  certain  ' 
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1826.       certain  advantage  into  a  contingent  advantage.    ,A  man 
"^^  may  dispute  how  far,  in  wliat  degjrte  the  conting^<^ 


1^4 .i^.^  diminishes  the  benefit  but  no  man  ton  say'tdat'it —  , 
XiordSCMinsf.  sti^>ys  it  -  .  .  r    .     . 

No  such  bond  as  this  can  be  given  without  pumng  n 
upon  the  cards  (if  I  may  be  allowed  such'  an  expressibp 
on  i^uch  a  subject)  that  the  patron  me^  derive  great 
benefit  from  it 

!tn  tHli^  cal^e,  for  ins tancet  sustain  this  bond^' affile  tnis 
judgment,  you  decide  that  this  bond  is  no  benefit  to  me 
patron,  and  you  prove  it  by  transferring  l)y  Jbi-pe  oTtne 
bond  la  large  sum  of  money  into  his  pocket 

It  were  easy  for  me,  my  Lords,  to  multiply  nypor 
thetical  c^es  in  which  the  patron  might  derive  advantage 
from  such  an  obligation  on  the  part  of  the  clerk. . 

I  diall  nol^  however,  pursue  it,  haviriir,  a^  I  numUlir 
conceive,  said  enough  to  explam  the  course  of  reasoning 
which  induces  me  to  think,  that  if  a  general  bond  of  n^ 
sighatiob  be  a  benefit  to  the  patron  within  the  statute;^ 
this  also  must  be  a  benefit  to  him,  not  perhaps  so  lii^Iy 
valuable,  but  still  a  benefit,  and  exactly  of  ^  same 
^ha^acteir  and  description.  "'.*'. 

1%€r  other  great  objection  iirged  agdftist^g^^afaf 't^' ' 
slgnatiotl  bonds  is,  if  po^slbl^,  more  maiilfeidjr  i^ni^'^ . 
<»Bl^'  to  special  bonds,  than  that  whtcK  ^  hlii^if']]^  * 
mentioned.     It  is,  that  they  affect  the  Ai^eid  iitwStlrik  \ 
which  the  wisdom  and  policy  of  tlie  law  give  6}'a"derk.' 
in  his  benefice.    That  is  an  estate  for  life.  _, ' 

In  the  argument  of  The  J^is^op  of  IxAddnyiT^^^ii^ 
it  is^  thus  put     The  whole  estate  and  interest  of  ihfe'  ' 
•cleAi  is  derived  ffom  the  bishop ;  Yi5  part  of  it  iTom^lM  ' 
patron.    He  has  a  bare  power  of  nominationl^^'^' 

The  law  irives  him  no  aathority  to  diminish  or  varv 
tbe^estate  or  ihfer^stWnllerred.'  To  (l(^'sb  inaurecmf  li,. 
in  tfutli^a  fi^ud  ftpon  the  taw,"^  adverse  to  its  ^urit^  ifiii 

tii  k.       »i*  Mi'(jG  TBiii  1)^3111  iui  c>. ♦JO',  i  tr-^iiHr  no dcr>|j^ga9n 
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■  f 


Lords  whos^  opinions  prevailed  in  that  cause-    Does       18£6« 

not.thfft  .oQnd  also  quite  as  eridently  vary  and  diminish  . 

the  estate  cbnlerred  by  institution  and  induction?   Caq 

any  distinction  be  suggested  in  tl^is  rei^pect  between  LordSoKDi 

geiiei^al  and  special  bondd  ? 

I  venture  confidently  to  answeif  none.  The  incum- 
ben^s'^^'estate  is  liable  to  be  determined  on  the  persoa 
becoming  capable  of  accepting  a  beneBce*  So  that  th^ 
is  a.  limitation  upon  afi  estate  for  life*  When  the  fii^st 
€on<}jtidn  has  Tiappened,  as  in  this  case,  the  ))ond  be- 
comes  voia,  and  the  estate  of  the  incumbent  hang»  upon 
tbereqycst-  ,    ,, 

If  *that^  circumstance,  therefore,  is  fatat  to  general 
bonds,  it  must  be  equally  so  Co  the  bonds  referred  to  in 
the  qpesti(»  put  to  the  Judges. 

Yhe  feeling  to  which  the  opinions  I  bavc' stated  are 
adverse,  arises  from  the  efiect  which  these  opiniQQs  have 
in  diminishing  the  value  of  advowsons^  andan  somewhat 
csA^urrassing  paurons  in  the  object  of  providing  by  means 

of  church 'prefermeilt  for  their  friends  or  relations. 

■J'        .    '   ■  - 

Upon  this  I  shall  say  only,  it  certainly  has  that  effect. 
But  i^  my  humble  judgment^  that  circumstance  ought 
not  to.  afiect'my  opinion  on  the  question  put  by  your 
Lordships^  .  k  lyould  be  more  material  in  a  question  of 
what  ni^,|aw  ought  to  be,  than  in  a  question  of  what  it  is. , . 
Even  (there,  thei^  are  weighty  considerations  on  the 
other  side,  but  here  the  topic  is  misplaced. 

Tb<?  a^iswer,  thereforei  that  I  give  to  the  question^ 
pot,  is^.tnat  I  thinif  the  case  decided  by  your  Lordships 
overfules  this  question,  and  that  I  mqst  answer,  that  this    .  , 

bond  is  illetal  and  void. 

•  1/  J  >  .  4  .  ...  i   '      V. 

Besit  C.J.     My  Locds,  I  thank  ypur  Lordships  for    ^ 
allqwinir.  me  to  sit  whilst  I  state  mv  opinion  on  the 
qnestiqps  submitted  by  tqis  xjouse  to  die.  judges^,  an^   . 
the  grooi^s  on  which  1  have  fdrmed  diat  <^inion.     The 
^p^ition*  is,  '*  Whether  sufficient  matter  appears  upon 

Qq  2  the 
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1826«       die  i^^ord  to  show,  that,  (Bither  by  statute  or  cwttiiioa 
Fletcher     ^^'  ^^^  bond  upon  whicb  the  action  of  debt  was  brou^it 
^.  Sii  ibis  case,  and  stated  upon  the  record  jfie  bear  equal 

Lord  SoNPEs.  ^^  ^\^  ^ijg  writing  of  pnesentatiott  theran  mentioned, 
is  V(M  or  illegal/'  I  will  not  detain  the  House  by  any 
tecfanitial  observations  on  the  point,  wfacdier  die  sup- 
posed objtetion  to  the  bond  be  raised' by  the  {ifeaidiiigs 
in  this  cause,  because  I  humbly  submit-  to  your  Loid- 
ships,  tbat  if  it  had  been  expressly  stated  on  thfe  record 
that  the  Phitetiff  in  ek'ror  #as  presented  to  the  living  of 
Keiferingj  on  the  condhiori  of  his  giving  a  bond  to  re- 
sign to' the  Intent  and  for  the  sole  and  only  purpose  (in 
die  language  of  the  boAd)  that  the  Defendant  in  error 
might  be  enabled  to  present  one  of  his  younger  brothers, 
when  such  brother  should  be  capable  of  beii^  inducted 
into  such  living,  *the  bond  would  not  have  been  void 
either  by  the  statute  or  common  law.  But  for  the  judg* 
ment  of  this  House,  in  the  case  of  The  Bishop  (^London 
T.  Ffyteh^  i  will  venture  to  say  there  never  was  a  lawyer, 
from  the  dme  when  tithes  Were  first  granted  to  the  church 
to' the  present,  that  would  not,  without  hesitation,  have 
given  the  same  answer.  It  is  now,  however,  thm^t  by 
some  of  ray  learned  Brothers,  that  resignation  bonds  in 
&vour  of  partictdar  persons,  ahhou^  sanctioned  by 
judges,  bishops,  and  chancellors,  are  void;  that  the  con- 
dition of  resigning  benefices  is  repugnant  to  tbe>  estate 
which  incumbents  have  in  them,  and  tbattherefiirebonds 
containhig  duch  a  condidon  are  void  by  tb^  common 
lav^i  that' such  bonds  flre  benefits  to  the  patron^  and 
subject  the  givers  and  takers  of  them  to  ^i  tbe  peqaMes 
of  the  statute  for  die  prevention  of  siinoay;'thatifcey 
Cattse  the  ministers  of  the  gospel  to  take  false  oodi%  end 
are  therefore  not  to  be  endunBd  in»  a  Christian -Mm- 
nnlinity.  My  Lords,  aldiougb  I  most  scbsU^y^ft^  the 
weight  of  the  authority  to  which  mj-  hilmHit  npidwif  ii 
opposeld,  y^t,  s^ipported  by  tMraof  mylearnediBroliiers, 
I  dm  vain  enough  to  think/we.  shall  satisfy  your  Loid- 

15  ships, 
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ships,  that  such   bonds  are  liable  to  none  of  these        1826. 
objections.    The  judgm^t  in  The  BiAop  of  London  v.     ^     - 
x9g^  has  not  decided»  nor  did  the  House  intend  in  th^t  ^, 

caac  x^  decide  this  qdestion;  but  it  has  been  iosistod  'm  Lord  Sondes* 
«rgiiment»  that  the  principle  which  that  case  establiahes 
governs  this. .    My  first  duty  will  be  to  show  that  that 
case  establishes  no  principle  that  by  fiur  and  legal 
reasoning  ^an  be  applied  to  the  present.  .  IMve.not, 
tberefoiei .  to  express  the  hope  that  Lord  Ket\yan  -  ex- 
pressed  in  ir.Ti;r9i  lUporis  SI. y  that  your  Lordships,  will 
review  that  decision.    I  have  only  .to  request  that  tlie 
{Mrincqple  on  which  that  judgment  rests  may  not  be  ex- 
tended further  than  those  who  pronounced  it  intended 
it  ever  should  l)e,  and  that  it  may  not  be  appliied  to 
cases  which  cannot  be  productive  of  the  avila  whidi  it 
was  their  object  to  remedy.    Thus  much  I  might  ask, 
although  disposed  to  admit  what  has  always  appeared  to 
me  .repugnast  to  reason  and  authority,  namely,,  that 
a  supreme  court  of  jusUce  cannot  undo  what  it  has 
erroneously  done*  •  Although  the  Courts  below  will  not 
impugn  your'  Lordships'  judgments  in  cases  Md  idem^ 
yet  they  do  not  hold   that  they  are  boupd  by  tbem 
beyond  the  point  actually  decided.     The  Courts  belpw 
truly  say,  we  cannot  know  -  that  the  House  of  Lords 
would  carry  this  determinatioik  faither  than  they  have 
carried. it.    In  the  case  ^Partridge  v.  Whiston^  4  Term 
JBkporis  S6Q»^  the  Court  of  King's  iBeach  said,.  *^  That  a 
bond  to  resign  in  &vourof  the  son  of  the.  patron  did  not 
raise  a  pobit  precisely  like  that  in  Tke  Bishop  ofLmdon 
T.  Ffytchy  and  they  were  bound  by  the  established  series 
of  precedents  to  give  judgment  for  the  PJaintiff/'     This 
decision,  akIuMigh  pronounced  on  a  point  appearing  on 
.  the  •  record,  and  therefore  liable, to  be  diluted  in  thb 
•House^  wasncEver. disturbed. 

'  My:IxHds>  'm  TheBisbip  of. London. y*  ^^^  ^^ 
fMKidedded  was^  that  a  presentation  was  ^oid,  v^bich 
'was'inade  in  considemtion  of  a  boud  given,  bjy.  the 
•  Q  q  3  presentee 
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1826.       px^mu^  119  tk^yW^Wff  Ijy-wWphi  th^sfornwr^jJjBjuid 

.  ,Xf«mt^d(^  to  him  ,ly^Uie,,p»ftP9m  .tfli ,  i»/|k^rBi^iS^ 
LordSoMDEs.  Ration*.  Tba  q/^^tion Wi.t)m mi^^^r^f^^ 

givep  by  Xlie  p|^ent9B  to  tJfp.p^r^Wftp.pffiftMW^ 

x^9KP  tb«  U.yMig  tp^tbi^  Jatti^9  ^  th«riqt^Q(f^d^4)>e 

If  jHWf'  y  wou  fijom  .geneiaU  tcKpvt|fiHiftrArl,b!B«flBB;se 
is  en^  aild.^fei  tbuit^f^yw  fl^  ffoini;j^^uJb;i^|o 
geD^mkp  ^r  dr^w  iafisr0iic;qs.,ir9m  of^e^pfr^JIsB.jo 

every ^HKVt^rial  |i^p^  jr^flH)\e  [parfif  QtbVr -^iJW^ 
resiwrn^g  »will  bi^  Ulogi(»l,  a;n4  <  tb^  ^\ai^f^  ^411. £uL 
TbJB  i#  strieUy  Utt^  .in  every  sqence,  ^^t^  Qif}^,of 

v^ri^^ioii  i»  pirc(Hm«tap£e^  yjti^^^  lyal^}!^)^  9iCP^ 
xse^ti  i^jtbcigromdcmr^^b  ^  >ptiiftfSj|$,Jyi^;%il^we 
ium^  «U  vJheiihi^.tbU  wyi^^tigy^^of  WT^WySDOHh" JH 
it  been  oOKi^eippl^lad  by  Ae  Cqm^  wbjch  JSi;plbSglyWl%** 
tV  piCfiW?«S^  mjgbl;  not  jhaT©  Dpei3ted  «p.^(^«8l^ 

^oal  pn?vi^€^ce  ^:opppfite  i39^49^g7  kf  i^vWf ^rilP" 
trv:affl,,wh^  a,.i^tt;Ie:,c55CHip8^oce,,j¥<^^  (fiM>f&ilM<» 
B>WBo*d^»at6r.fliKj[:tbw.ljt^  wj^^y 

^9lbUatf^ , tb^  w^gb^^t^f ,^  «i»)^^^!t4«^  1 1:  yv^vm^y 

<WAf>t,J^iM<^%)  the,^fHt()&<()oqryptf«i^^  B$,ffSf9f^ 
bwdsp  and  that  they>df^^  from  them  more  in  sub- 
stance 
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stance 'diaii  they  do  in  Ibrm!   Tiie  Hoiye^  fiik  Tlb^Wibip       16^6. 
dflEjOndon  v.  IJ^hj  did  not  go  b^ifd  tte  'j^tiba 

'  ttosed  by  the  pieadfa^  in  the  eailse.  The  ^tidbtliM  put 
to-the  judges  is  t^ot  wktfier  nU  i^a^aiion  btiifd^^^'l^nlSoNnB. 
VoHy'but  whetfiereenain  sfyecified  bonds  are-Voi^^'fte 
Itaguage  of  the  qoestion  is,  Whether  ah  ^ieementt 
nrhereby  the  incumbent  nndeitakes  t&jrtbid  the  Btti^Bce 
at  the  request  of  such  patron,  be  net  tth;agfeettieilif'^  a 
benefit  to  such  patron?  Tfar  answer  of- the  %iirlied 
Judge,  irho  was  of  opmioh  that  the  bonds'  spok&ibf  in 
tlJe  qaestion  were  illegal,'  is  confined  to  ^enehdf  UMds^ 
to  resign  on  request  He  sajrs^  *^  In  tihis  tasie^e  ptid^n 
was  presented  by  reason  of  an  agreement^  that  Ae  eterk 
should  i^ive  trim  a  general  bond  of  resign&tHH^  Uhicb 
being  H  profit  and  btoefit  :within  the  s&tnte,  U§'*pi«* 
sentatioh  is<  void :  Tbatis  ihe  general  question 'M^-tbe 
pfea.  AgaM  hfe  sayi,  <<\faefbrmuf  thA^bdMdsBMibilSifes 
to  a  great  degree  tha(t  buying  and  selling  of 'Bendfioes^ 
wUch,' Bishop  <jU6sbn  says,  they  were  introditced'lbr  the 
pufrpG^  at  Acting:  die  legal  history  of  tfitbse bbiids 
sliows  how  generally  they  have  been  used  for  fliat  par- 
pose/'  '\l^hetheV  Lord  Chief  Justice  Eyre'9  reasofning, 
ibk(  beektise'  th«  form  of  these  foond^  wtt§  tefiAenilMed 
ta-ldtiKtaie'tite  buying  and  seHing  livhigs,  th«t«ftirfr 
"(^ritbout  proof  that  the  bond  In  question  was  ItrttiMted 
ix>  be  tisi^ 'fik  sncN  {Purpose},  all  sdeh <  tfondi  iiM  «o' be 
IMTdfe 'tb  tie^feSmoniaCitf,  b^  jdn,  ^  n^i^  %  etaatim  ipply 

'  tb  the  ibnd  in  tfie  present  ^ase:  such  Masoning  tannot 
apply  (t6  bonds;  the  ftistbry  oFwt^ich  does  nbtilMMF'tSiat 
Vhejf  hftt«  ^6edr  ite<id  to  ftiflilAti^  tlie  sal^oflfVin^  ;«tid 
Sirhidi  cah  billy i)ei  Used  ibr  suCh^a  purpoM- in  cue  tahCf 
fkitik^Yyi'  ^here 'ib^  phesentation'  is*  sold*  to  a  peifibn 

'  KdBpaUe  ^bf^VOh^  preteircea^Wbirst  tb^-  cVaki«  h^vfM, 

^Mda%otid^i^  tidted'ftbkh'tBe^d^{9t«s«tlM,^^^^ 
4»henitbe  purdiaier 'ri^^  Bi  %'fMI^oi«te.'  '^CMe^'of 
OH'iort  tM'Mtfdiiy''eVrir-^iM!our<i't3^^ 


s\        J       *»    ^l  "'*      '"  ^"' 
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1S%6.  that  if  h  impMBibli^  to  imke  them  4he  grounds  of  b 
i^tj^^  general  ^condeniBatiob  of  stich  bonds.  It  is  enough  that 
^.  the  IxHid  nmy  be  ai^ided  when  such  a  corrupt  uee^f  it 
LordSoirnss.  ;id  f)>ro^fed  The  reveraad  prelates  who  Ikmured  the 
^  Hbuse  with  their  opinions  in  the  case  oCTke  Bishep  €f 
Ldnihn  ^^Ffytdi^  although  they  expressed  doubts  of 
the  legaKty  of  bonds  in  any  form  or  under  any  dreom- 
!SUnceSb'CoaAtied  theit  judgments  to  genenA  bonds^  and 
tSit  their  reasoning^  weM  to  prove  the  impolicy  of  general 
bonds  Oflly^  The  Bishop  of  Bangor  says^  <^  I  am  in- 
olibed  to  think  that  bonds  of  resignation,  whether  die 
et^dition  be  special  or  general,  are  within;  the  eoEpress 
J^tCev-of  the  stfitate  of  JSlixcAethj  because  it  is  impossible 
to  eonodtn  bow  a  presentee  can  in  any  instanoe  give 
a  bondof 'Ksignatioii  to  a  patron,  from  whidi  the  patron 
;Win4TUit  deriire  some  benefit  or  newafd  direcdyor  in- 
dfreettyJ*  Tlife  is  but  the  indina^n' of  opinion,  not 
deeided  judgment  I  would  beg  to  observe,  ihat  if  the 
.ptimeipit  of  some  beneik,  direct  or  indirect^  be  adopted, 
■(aptfndple  altogether  inconsistent  with- the  legal  con- 
stractbn  of  penal  statutes)  many  most*  conscientious 
patrons,  as  well  ecclesiastical  as  Jay,  baVe  cemimtted 
the  detestable  crime  of  simony.  The  BislMip  of  Bangor 
taysf'  ^*  If  a  bond  of  any  sort  can  be  said^to  be  without 
^exeeptiott."  Except  these  expressions  of  diBlibe  'of  any 
bonds  tf  resignations,  ail  the  observitians  ofthexetrezend 
fodatsa  are  directed  agaittst  general,  and  genen^  bonds 
ionly. '.  The«'Bishop  .ei  thduhny  says,  ^^  Oenend  bonds 
of «  rasignadan  lunre.  nsaally  been  given,  apd  firom  the 
instant  they  are  given^  tba  wvetched*  pt«stentee  Is'takcn 
fnm  undet'  the  prdttetbn  iaf<  cfakt  law  nvhich  ^gaaads 
km/fyvAer  sobjddt.of  the  statd:    HcLto^nses  tohefree, 

•  i^ecadae/he  'faddahia  living  ht  the^  dbsointa  wiU  of  his 
paltopj  sdhi^ect\t6\]bis\eapHosA   Thfe  IBisbop^of  <0(i*veir 

'  apeeUs  ^ahta^^Tgdo^td  4ioni^.  •<^f8upp6se^'^^  shya  his 
Lontahl^.(<f)thtit^*(patnMi  pieseBt&dtd^k  tdnhentfifce 

...  .  without 
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without'  receimg  any  money,  boady  or  asstirance  finr       IS2G. 
'moneys  but  the  clerk  enters  iota  a  hooct  to  resign  on  six     ^ugj^aoBi 
■•months'  notioe:   as  sooo  as  he  is  in  possessioii^  the  v. 

pstmn  demands  a  lease  of  certain  tithes  at  an  .under  ^^^  Sonur 
vent''  Hi&  Lordship  sums  up  his  argument  by  isaying, 
*'  the  worst  and  inost  oorirupt  practices  may  be  car- 
ried ^n  under  general,  bonds  of  reaignation*''  The 
Bisbop  of  Lkmdijsff^wpeeika  of  general  bonds  only#  The 
'Bishop  of  Gloucester  says,  ^  A  bond  which  conceals 
the  ooQsideration  for.  which  it  was  given^  and  which 
may  easily  be  abused  to  the.  most  oppiessTve  and 
iniquitous  puifKMess  affords  a  strong  suspicion,  of  a  bad 
dengn.  If  the  consideration  were  a  good  one,  why 
is  it  not  expressed  as  in  qpecial  bonds  it  always  is,  'in 
plain  words  ?"  Although  these  learned  prelates,  from  a 
proper  rqgard  for  the  independence  of  the  clergy,  and  a 
jealoo^  of  what  they  thought  interfered  witK  theau- 
thoriliy  of.  theirt  order,  dislifced  all  resignation  bonds, 
yet  it  •  is  clear,  that  they  only  decidedly  condemned 
general  bbiids*  The.  Bishop  of  GAnicesi^  distinctly 
admits  not  only  the  legality,  but  the' propriety,  of  some 
special  bbnda  of  resignadon. 

The  ireasoiiing  of  Lord  TAurhw  goes  only  to  impugn 

genconl  bondb*    ^*  Nobody,'^   he  says,  <^  contends  that 

the  practice*  is  not  widrad,  destrttctire,  and  pernicious  to 

dn  dscipltne  of  the  ehnrefa^  and  oontmry  to  die  spirit 

ofr  the  law  under  which  .it  was  carried  on  c  -  he  could 

pnbdiice  evidence  of  an  ofler  to  sell  an  advowspn,  up<m 

which  die  purobase-mflney  wus  cakolated  and  put  on  a 

gebaral  honA  of  resignation  (oo  such  arcangement  could 

.be  Msde  on 'a  special  bond)$  andtheicociw  thatdnsiances 

,  ftf  it  weoe^fieequent/'  {Qamiagtam^  ISBk)  .  Ymx  Z^rd* 

skips  hre  amore  that  Lord  Sninrifc^hadniitendyiohanged 

his^opimon*!   'Wheli  7^9  Bi$k»p  qf  Ijomkii.  yiiJSfytck 

came  belhfe«him-in 'the  Ckwdtiof  fihanfiei^.that/Uarned 

Lovd  saic^i  ^*  If  ^thnORwero  florJCi^e6,)lishottU  think' it 

'  dear. 
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dear,  fhfi^  a  mere  (xm^  for  tesij^n^tiofi  tauM  itft  be 
df&nitiaU  tmless  it  were  8  proflt^rfieiifeffit  io  die  pdiiKu" 
Mliny  teastt  Jiave  determiitdd  ^t  'theie  'beiida 'Mve 
hniiamjm.  gpfH.  Ae  effect  of  the  determimrlion  4s»  that  tt^we 
toot   rimoaiacal,  nor  agsinst  tbe  policy  of  tiie  law. 
4  JirovM^  9^.  '  His  Lordship's  nrgaiaeat  ia  the  Ifeofe 
tif  Lorcbyso  far-ftoftt  pnmog  that  bonds  .io  resiga  in 
ftivoar  of  a  son  or  aiHrother  (whidi  no  reasoOatteinan 
eoiM  say  are  wicked  ind  pernicious  to  dte  dilicipCBie  of 
the  Ai!irrd^  and  cooU  be  made  use  of  to  ehabfis  ssdcss  of 
benefices)  are  illegal)  shows  that  gehend  bbikdsof  re- 
.fl^alibh,  although  under  circamstaiKe^^MDiiiabfe  ia 
€haticery,  are  not  void  ai  oorhmoti  bi^.'^lie  says, 
^  The  bond  Is  noteapabfe-of.being  atoidMl  bttC  byaver- 
mentaf  of  bad  eondderation  anduse  i  'if  yon  &tuiot  amr 
ttjieix  it  in  that  manner^  whate^rer  ^e^eddmon  la^  may 
do  widi  it,  by  the  common  hw^it  eaoffnot  be  ireseinded.'' 
(GbmlngAa«»,  1B8 .)    His  Lordship  then<eoiBpfte^  diem 
to  mairriage,  blokage  boada^  aid  '-^fh^-  ^  AtnuAuit 
cases  may  be  patf  to  sfaow  that  it  Js'trnpOBSifaie  to^aitoid 
those  bonds  at  law  s^  and  i«fti8  to  thfe  ea^  tf  ^Jteffv. 
PMer  {a)j  decided  in  this  Hoase^  in  oedftiliatiMiedf  ids 
opinion*  '  If  I  understand  diis  argmti^ttt,  It  -1^  dMf  tiiat 
eray  general  bond  is  void  at  law,  bat  tlM^-H  tti^be 
atoidbd  if  a  bad  ase  be  inade-  of^iu    t^dtSi'^Mmii/Ud 
says^  ^<  The  case  stteds  singly  o6  lAia  ^fMx^NJtffimit 
wketfier  an  agreement  by  a  general  bond  of  rkignMMby 
ia  consideration  of  apresentttmn,  w^  by  Sfstdf  JBGai* 
beth^  aimoniaiaU  oorrnpt,  and  void."  -       '^   '^^  * ' 

I  hqpe  I  have  ide^y  shown;  Arem  tti^^  pltelhi^  the 
^litiftiMs  piit  to&e  Jttdgcis,  andohe  opSnSons  <lFftfi3M^k 
aMLMMdSBi^  dP^this  HMuse^^M  thd^qOe^d^  bM^Mk 
^ttei  fd'>aB  %y fottr^Sibidith^ -is  not  imAa  hf4» 
jadgmeilt  iih  TkeBaOi^p^EoMmi  t.l^jfkM  U^  KNin 
MiAd^>dMI  ipiedaVb^Mis^dirtir  dhly  fofohir^Nft  g^rfldy 
bbn^l  (bbf i^  ootidiilofi  td>n!stgl^ nU^M  itr^Mbd^ 

(a)  Cunn*  25. 

such 
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4i|CQd  iatp  ftdch .bopd^  the .  4;^uIre&  of  My  ffBffs^nfmfP'^  ''" 
i^  .9(  gs^oas  ^m^s^Xi^  ,ixm^^    .f Mt  inW^:*  ^  aj(?aal^^^ 
Jlii0nd  ,«s  foa^Bimefli  a«  j^u  ple^tfe,  jpa  gWi?bo  jj^gre 

£gn  mflJbe  thfi -total  aanaL.  4  lYoa  caEmot^  hT  r  tnttriin^ 

iiond*  "X^uost  the  inrnmhtiit  to  'tbcvjujnft  state '^jCtCdb-* 

,p^^eiVW^  ihe,^aflJ^Q&„oi,  ti^;p9XJCQ9^j»  b^^gi^Qfif^ 

mk^.tim:  catonlatton.op  »  special  bmd, >(9vw.if  ha.^ 
4lM,l^Hg^aU>  iW^99iti  40  tbo  res^goatiqQ  of  4h«  iodWi- 

j)()bi4f(  tjbe^r^sigaatiooi  ia. i^aUed  fon^ .  If  appeciid  bopd 
4ai^]^  |Ria4«#i^^f  j(o..efadf^,tbe»p^wItil^i^(t^  «^tf!(e 
|iKy6<mi&<tf4bJhe  pfimgkfyt  <Hcb.«pPtf909^>fl>iS^ 

dm^pfrW  WWfiva)Wwl9er,pf^QapA9%caQ4:4Qf!^9^^ 

of  such  an  intent. '  ,  ....;•  /. 

.  <*  Iva^i:^pm)«ri^  to.*«aj.tbf«t,t)k^  pmopsiMiP^ose 

mt^Wt    U^iJPf^frhofHmfyi^^  IK«AW¥1  RfaP> 

4ha,  fittest^  psr^wto  filltba  rfsb^fob*^  3liiI'$l^irthKR)y 

-,     ,  Lords, 
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1826.       Lords,  thiat  a  patron  maybe  compelled  to  present  the 
^     ^  "'     person,  for  the  purpo^  of  presenting  whom  he  caHs  on 
«t^.  the  incumbent  to  resign,  and  that  he  may  thus  be  pre- 

Lord  Sondes,  vented  from  making  an  improper   use  of  the  power 
given  him  by  the  bond.    As  my  Brother  Oasetee  has 
said,  the  Bishop  may  refuse  to  accept  the  resignation, 
until'  he  has  in  his  hands  the  presentation  bf  him  in 
whose  favour  the  resignation  is  required ;  or  the  incum- 
bent may  make  a  conditional  resignation.    Such  con- 
*  ditional  resignations  have  been  made  where  livings  have 
been  exchanged.    Sir  Simon  Degge  gives  us  the  form  of 
such  a  resignation,  in  which  the  bishop  is  expressly  re- 
quired not  to  admit  the  other  clerk,  unless  the  exchange 
be  completed,  but  to   consider  that  resignation  as  of 
no  effect.     This  agrees  with  the  common  law.    Lord 
Coke  says,  '*'If  two  exchange  lands,  and  one  die  before 
the  exchange  is  executed,  it  is  void.'^    There  are  se- 
veral instances  in  which  courts  of  equity  have  interfered 
to  prevent  the  making  an  ill  use  of  these  bonds.    No 
case  is  to  be  found  of  an  action  at  law ;  •  but  as  the 
loss  of  a  benefice  is  the  loss  of  a  temporal  •  advantage^ 
'othei*wise  the  Ck)Urt  of  Chancery  could  not  haVe  inter- 
fered, I  should  think  that  there  could  be  no  doubt,  that 
if  a  patron  called  on  an  incumbent  to  resign  his  bene- 
fice to  the  intent,  and  for  the  sole  and  only  purpose, 
that  he  might  present  ^.  J3.,  in  favour  of  wboln'  the 
patron  had  a  right  to  call  on  the  incumbent  to  resign^ 
and  after  having  obtained  th^  resignation  by  such  false 
pretence,  he  presented  C  D.,  for  whom  the'  bond  did 
not  authorize  the  patron  to  require  a  resignation,  com- 
pensation for  the  injuiy  the  incumbent  had  sustafaied 
might  be  recovered  in  an  action.    If  siich  an  action 
be  not  maintainable,  a  man  may,  through' fraud,  sustain 
a  temporal  injury;  and  yet  have  no  redress,'  which,  I 
apprehend,  would  be  inconsistent  with'  the  fir^  pritici- 
ples  of  our  law.  -  '     ' 

Aldiough 


Flktcher 
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Although  the  validity  of  general  bonds  was  supported       1&26. 
ia  a  great  number  of  decided  cases,,  there  were  some  in 
.which  it.  was  doubted,  and  others  in  which  they  were 
declared  to  be  illegal.  L«d  Sonubs^ 

Lord  Keeper  Nof^lk  said,  he  was  not  satisfied .  that 
such  bonds  were  good  in  law.  In  the  case  of  Graham  v« 
Graham  such  bonds  were  holden  to  be  within  the  statute^ 
of  Elizabeth^  by  the  Court  of  Common  Pleas,  in  the 
15th  of  James  the  First.  Where  authorities  clash,  a 
court  of  error,  at  the  same  time  that  it  confirms  some 
judgments,  must  overrule  such  as  are  contrary  to  them;, 
but  wh^re  there  is  a  long  series  of  decisions,  no  authority 
can  be  opposed  to  them.  I  think  a  court  of  law  cannot 
overturn  them. 

The  legality  of  special  bonds  is  supported. by  de- 
cisions both  of  common  law  courts  and  courts  of  equity, 
from  the  time  of  Henry  the  Fourth  to  the  present*. 
'In  Jones  v.  Lawrence  it  was  recited  on  the  bond,  that 
it  was  the  intention  of  the  obligee  to  preserve  the 
presentation  for  his  son,  when  he  should  be  capable 
of  taking  the  living.  The  obligor  bound  himself  to 
resign  within  three  months  after  request.  The  King's 
Bench  first,,  and  afterwards  the  Court  of  Exchequer 
Chamber,  held,  that  a  bond  to  resign,  on  request,  if 
the^  patron  will  present  his  son  thereto  when  he  should 
be ,  (^pable  of  taking  the  living,  is  good.  This  is  the 
decision  of  all  the  Judges  of  England  m  the  eighth  of 
James  the  First.  Lord  Coke  was  then  Chief  Justice 
o(  ttie  ^Kjng's  Bench ;  and  in  his  reading  in  the  statute 
of  Elizabethj  he  says,  that  he  was  in  parliament  when 
that  apt  passed;  that  he  voted  with  the  proceedings  of 
the  Hquse;  .and  be  concurred  with  the  other  Judges 
that  .such  a  bond  was  valid.  Can  your  Lordships  have 
$9  ^^a(e  ^  giijde^to  lea^  you  to  tjie  true  meaning  of  i^ 
statute,  as  one  .of  the  mpst  eminent  lawyers  that  ever 
l^v^l  who  took  a  part  in  the  making  the  law,  knew  the 
.    ,  evil 
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ISflR^    e^il:  tlMf  pBfKsiDMt  metnt  to  batteet,  add'ttrerMcbwt 
'  ^  ,ext(««  t6iHiidfit  waif  itittoagd(-tfa&  tmn»^  iUod^f^  '- 

LwdflOMM'  ^e-Xord  Keeper  said,   «  Resignsftitti  bonds iiMifawft  '<■• 
aUowedi  %&kdb  libij  st&mti^,  oiiljr to'  preserve  the'llVib^  for 
the  patron  himself^  or  for  a  child,  ^ttf^te^lratft'^e'ibj 
cnmbistttft^iirhdh-resitt^^ 

If  Ae  bond  be  g6tferal,  hii^  Lordship  bbserves,  af  par- ^ ' 
ticula^  ag^eemfent  mu^  be  pf-bteid  tb  Y6sigii '  for  'fl!?*" 
benefit  of  a  firfend'  that  \t^otiIdb6  profited;  kii[<^'wltho]|it'^'' ' 
rochagttdttiinlt the- bond  ou^enbt't*  be  su^oii'^f  '^^  * 
In  J^ete  Sr.Vapel,  Str.  S34f.,  the  bond  Svai  tdr^Sn}" 
wh^'lbepatrotfb  nepU^w'came  of  ^V    liis^  bf^Vke    !" 
patroh^S  reqoiring  a  resignation,  an  hg^emept'  was  , 
made  that^  Pket^  ^ould  hold'  thd  iTiving,  paying  %e 
nephbW'  sot  a  year.'    This   payment  'wai  made  fof  *  ** 
aererat  y^ifs,  but  was  aftemraJ'ds  refused,  and  the  bota^  ' 
piit  m  fercd.'    The  Chancellor  granted  an  injunction,   ' 
batfiafd  it  wis  ^ot  on  aiddodnt  of  any  defect  in  the  bond,/ 
which  he  held  good,' but  on  account'of  the  use  ^at  1^'d 
beeri  ttiido  of  It  -      "  '  .  c  >.  '  rii'-- 

lii  an  anonyntous  cas^  in^  liW:S.\  P<mett^.  con? 
cmMd  with  BlenttPby  the*  c^y  other  Judge  in^c^mv  i& 
8tip|k)rthig  a  generd  bond,  becatise;^  he  sa^fll,  it1tti|j^^ 
to  itL  hbnest  intent,' as  that  the  patrbn  m'ay  KaVii'a'^ 
of  his  own'  dapabie*  of  taking  the  benefice  ;  biity'saj^s'lie,^ 
if  thif  was  th6  real  motive,  why  should  it  liK^VXk kt^-"^''^ 
pressed  in  "the  Ccmdltion?   Thi^  very  lekrned^>JW|(^'^^^^^^ 
entei^tamed  no  dbubt  of  thi  legality  of  specmt  M^tl^t^ik  ^'^ 
of  tfefe  justice  <)rp6llcy  of  aiowteg  tar  '  InPir^^e^^ 
v:  WhistOH,  the  Court  6f  Kfti^s  Bench^  sffldf  ifhWw^^' 
bouiic^  by  'a#  ktabUsfaed  Series  of  prec^hl^  'Ito  .jn]^ 
jnd^efir*^  tfie'PIdSritltf  in  an  adtibn  on  i  bWd  m  a"'^* 
cond«6W  id  r^i^^  ill  Hyt^  df  k  s|)n  of  t^e'  j^^ 
This  i^e  ^ini^t  M^  't^ii^'<^tried^td  'Ul^'  H^dlS  ^^\ 
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the  judgment  waslmver  disputed*    Ta  jbeie.dediions     ^  182^ 

no  jiad^oeut  of  imy  coort^  x\q  dictum  of  ai^  j.udget  era- . 

be  opposed.    The  over-rultiig  of  so  sitny  autfiorilt^.         'v« 

fajenjr. power  but  that  of  the  legislature,  will  destroy   I«*^*ww^ 

eutirel;  the  certainty  of  the  law ;  no  man  can  know  what 

are  his  rights  or  duties* 

We  talk  much  of  national  fiutfa;  I  hope,  my  liords,  it  ,  ^ 
win  ever  be  kept  inviplaUe^     National  fiuth  is  notf 
howcj^rer^  ^nfined  to  any  particular  compacts ;  it  requuccji 
the  strict  observance  of  all  laws  under  the  sanption  oC  . 
which  any  of  the  subjects  of  this  empire  have  acquired' 
any  rights.    The  contrary  of  these  deeisions  wouldt  l|f» 
m  breach  of  national  iiuth  to  those  who  have  been*  or^ 
dered  by  them  to  purchase  advowsons.^    Immensesupas 
of  money  have  been  depended  in  buying  advowsons  and 
prese^tatioils,  from  the  highest  assurance  next  to  that  of 
ah  eiEpress  declaration. by' the  l^islature,  thait  in  case  of 
livings,  becoming  vacant  before  those  on  whom  tbapoi^ 
chasers  intended  to  bestow  the^i  are  capable  of  taking 
oiders,  they  might  present  to  si^ich  livings,  and  take  the    . 
security  of  a  bond  from  the  presenteesfor  the  resignatioa 
of  thenm^hen.  the  person  for  whom  Aqrare  intended 
diall  be  m  priest's  orders.    Many  of  these  purehasers 
have  no  othar  provision  for  thdr  children,  but  ^e  living 
so  purdiased«    Ecclesiastics*  as  Wjdl  as  laymen  hfive 
dealt  in  these  bonds  of  resignation*    Lord  Manffield 
fUffSi,  a  Bishop^  of  Salisbury^  before  his  (Lord  MansfiekCs}    ; 
timei  frequently  topk  them*  .  Th»  is  not  said  of  diet 
rigU'reyere^d  prela^te  by  w^y  of  reproach,  but  to  Aow 
liuit  men  o£  ^the  highest  character  did  90t,  consider  that   . 
the  talang  sum  bpnds  was  immoper*     ,  \  \ 

Your  LbnUnips  will  p^nntt  meto.reiBind  yon  tt^  if  .  - 
joa  dcidae  that  these  .bonds  ore  within^  the  statcite  of . 
^fl°"T^  *''."?.  ^H  ^^W"^  ^"^  thosp  w^9.h*w» , , 

gjmen  as  Uymen,  have*  whilst  acting  under  the  sanction 

of 
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182&.      of  tfie  Courts  of  Westminster^  committed  the  scandalous 
'      -   ^     crime  of.  siipony>  ,and  subjected  themselves  to  all  the  ^ 
9.      (    penalties  of  the  statute  of  Eliz.     I  am  aware,  my  Lords» 
LordSoNDBS.  that,  this   ar^ment  was   aoswered  ia  The  Bishop  qf 

London  v*  ^^ftchj  by  saying  that  these  consequences  <tf 
the  judgment  could  be  prevented  by  an  act  of  parliament; 
your  Lordships  cannot  have  forgotten  the  answei^  of  Lorti 
Mah^ldAo  ihxs  observation:  **  Whatl  pass  a  judgr 
ment  to  do  mischief,  and  then  bring,  in  a  bill  to  qnre  it.!'' 
I.  will  add,  will  you  condemn  men  by  a  ^dgm.entthat 
has  all  the  vice  of  an  ex  'post  facto  law,  and  after  confis- 
eating  their  property,  save  them  irom  further  punish- 
ment by  a  statute  pardon?  But  let  us  forget  fof  a 
moment  that  there  are  any  decisions  op  the  subject 
The  statute  of  Eliz.  cannot  be  holden  to  embrace  this 

k 

case  without  setting  aside  rules  that  since  the  revolution 
have  been  uniformly  observed  by  all  Judges,  and  which 
tempers  with  mercy  the  justice  of  oivr  criminal,  law* 
The  statute  of  Eliz.  is  a  penal  law.  The  rule  to  which  I 
allude  requires  that  all  penal  laws  should  be  OQi^scnied 
strictly^  that  no  case  should  be  hplden  to  bexeacbed  by 
them  but  such  as  are  within  both  the  spirit  and  }fAifX 
of  such  laws.  If  these^  rules  are  violated^  tbe^  &te«  of 
accused  persons  b  decided  by  the  arbitrary,  .discfj^^qii 
of  judges,  and  not  by  the  express  authority  of  tl)^.^fffa* 
If  general  words  follow  an  enumeration  of  paitic{4^ 
cases,  such  general  words  are.  by  anothei;  ivk  <4  jPpf^ 
struction  holden  to  apply  only  to  csise^  of  th^  40(09^  )^^ 
as  those  which  are  expressly  mentioned*  Bythel^4^Gpf{» 
c.  I.  persons  who  should  steal  ^h^p  or  any  Q^e];.i|attls 
were  deprived  of  the  benefit  of  cl^y* .  T^be^^t^^a^^x^^pf 
any  cattle,  whether  conuncoable  or  i}Ot  coip|yop#hl/^ 
seems  to  be  embraced  by  these  general  words,.  fuaf[.q^iffi^ 
cattle ;  but  by  the  15  G.S^  c.  34.  the  l^gi^li^tn^  4es)ari4 
that  it  was  doubtful  to  what  ,$pr|:^  of  Rattle,  the  .fffPfX^ 
act  extended  besides  sheep,'  and  enacted  as^  iijff^9f^ 

(that 
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that  the  act  was  meant  to  extend  to  any  bnll^  coW|  0X9       1826« 
steer,  baUock,  hdfer,  calf  and  lamb,  as  well  as  sheep, 
and  to  no  other  catde  whatsoever.    Until  the  legislature 
disdnctly  specified  what  catde  were  meant  to.be  in-  I-ord^NMS. 
•eluded,  the  Judges  felt  that  they  could  not  apply  the 
.statute  to  any  other  catde  but  sheep.    The  legislature 
by  Vhe  last  act  says  it  was  not  to  be  extended  to  horses, 
p^s,  or  goatSy  although  all  these  are  cattle.    Lord 
Chief  Baron  Cotm/n  says :  '*  A  penal  statute  shall  not  be 
-extended  by  equity,  and  the  general  words  of  a  penal 
statute  shall  'be  restrained  for  the  benefit  of  him  against 
•  whom  the  penalty  is  inflicted.*'    - 
'     By  the  51  JEUz.  c.  6.  s.  4*  for  the  avoiding  simony  and 
corruption  in  presentations,  collations,  and  donations  of 
and  to  any  benefices,  dignities,  prebends,  and  other 
livings  and  promotions  ecclesiastical,  and  in  admissions, 
institutions,  and  inductions  to  the  same,  if  any  person 
or  persons  shall  for  any  sum  of  money,  reward,  gift, 
profit,  or  ben^t,  directly  or  indirectly,  or  for  or  by 
reason  of  any  promise,  agreement,  grant,  bond,  cove- 
nant, or  other  assurance,  of  or  for  any  sum  of  money, 
reward,  gift^  profit,  or  benefit  whatsoever,  directly  or 
.indirecdy,- present  or  collate  any  person  to  any  benefice, 
.  with  cure  of  souls,  dignity,  preferment,  or  living  eccle- 
siastical, the  presentation,  collation,  gift,  and  bestowing, 
and  every  admission,  institution,  investiture,  and  induc- 
tion, shall  be  utterly  void,  fi*U8trate,  and  of  none  efiect 
in  law,  and  the  person  giving  or  taking  the  money,  &c 
shaH  forfeit  double  the  value  of  one  year's  profit  of  the 
benefice,  and  the  person  accepting  the  benefice  shall 
be  fbr  ever  disabled  from  holding  the  same.     The 
only  words  in  this  statute  that  can  be  so  iar  stretched 
.as  to  Veach   the  bond  which  is  the   subject  of  die 
present  action,  are  profit  or  benefit;  but  these,  ac- 
cording' to  the  restrictive  rules   of ,.  construing  penal 
statutes,  mean  only  profits  or  heuedis' ejusdem  generis 
with  money,  rewards,'  or  gifts,  such  as  bills  of  excliahgc, 
Vol.  III.  R  r  instead 
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IM^       isstaftd  of  iMneyv  teases,  of  die  tithes  er  piKifits  of  tli% 
benefioe^  or  loaos  of  money  or  dtkev  valaabLes  £E»r  a 
«•  long  or  indefinite  period  of  tirae,  instead  of  immediala 

LordSoNtttt.  giibofthe  same  things.  If  thisoonstrucdoB  benotpot 
on  the  words,  no  patron,  either  lay  or  ecdesiastiral,  oan 
present  or  collate  a  son  that  is  dependent  on  snch 
patron  to  any  preferment  in  die  chardi,  without  being 
guilty  of  simony.  K  a  bond  for  the  resignation  of  a 
livkig  in  liivour  of  a  son  be  a  boiefit,  the  presentation  of 
a  son  to  aracant  benefice  most  be  a  benefit,  for  tbefirA 
is  only  a  means  of  obtaining  the  eecond.  Indeed,  there 
can  be  no  doabt  that  if  a  patron  has  a  son  wbom  he 
maintains,  it  is  generally  a  benefit  for  him  to  have  a 
liTiDg  to  which  he  can  present  snch  son,  for  few  persons 
wodd  aHow  a  son  as  much  after  he  was  in  possession 
of  a  benefice  as  he  received  before.  Bat  diis  was  not 
that  corrupt  boiefit  which  was  contemplated  by  the 
legislatnre  when  this  statute  was  passed.  Whatever 
e:xpressions  are  to  be  found  in  the  act,  the  object  of  the 
legislature  was  only  to  prevent  simony,  and  sudi  ad- 
vantages as  these  were  nevar  thought  to  be  simoniaeaL 
Lord  Chief  Justice  DeGm/saysj  in  ^BL  Rep.  106% 
the  statute  has  not  adopted  all  the  wiM  notions  ^  of*  (fte 
canon  with  regard  to  simony;  bnt  the  giving  or  granting 
this  bond  would  not  amount  to  simohy  e^en  by  thsconat 
mbn  law.  The  words  that  approach  nearest  to  it  ane  those 
of  the  canon  of  12^ :  NaBd  liceat  eccksitm  ^mmihe 
doialitatisad  aUquemtramfhre:  all  the  other  oanona  are 
confined  to  the  trafficking  in  presentations,  and  pre- 
venting the  granting  of  leases  and  pensions  by  incam- 
bents.  One  definition  of  simony  by  a  canonist  is, 
studiosa  pobmtas  emendi  vel  vendendi  aUquoA  tpirititak. 
verspMiuali  tmne^tum.  This  d^nition  can  bynoodbr* 
struction  be  extended  to  special  bonds  of  restgnalion . 
made  to  enable  a  patron  to  provide  for  his  relation '<ftr 
fi*iend.     Another  writer  has  defined  simony  to  be  spi^ 

ritnalifm 
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fUtuiliumaeeepiiovd  donatio  nen  gnOuita.    Thtae  Vrards       ]Sft6. 

9km  gratuUa  are  vised  as  the  opposite  of  grahiUoj  and    ^^^^j^ 

<m\f  iq)ply  to  a  corrupt  baifpaiD  for  money,  or  other  y. 

direct  property.    Ib  esdianges,  eadi  party  proposes  to 

himself  waie  benefit ;  the  one  expects  to  get  more  profit, 

the  other  a  more  heidthy,  or  agreeable,  or  advantageous 

residence.    Yet  exchanges  are  expressly  allowed  by  the 

statute  of  EMtsabe^i  because  exchanges,  though  proi^ 

duotive  of  temporal  advantages  to  one  or  both  parties^ 

ai«  not  the  vile  corrupt  contracts  which  were  intended 

to  be  proUbhed  by  the  legisbttsre.     But  it  has  been 

siaid  by  one  «if  my  learned  brothers  this  is  a  benefit  and 

profit,  bcca«e,  by  means  of  it,  money  wiU  be  obtidned, 

for  if  tbe  judgments  of  the  couts  bdow  should  be  con*- 

firmed,  tke  Deftndant  in  eimr  will  get  10,00(Xi  .  The 

peifimnance  of  (be  condition  of  ali  bonds  is  enforced 

faypeeaniary  penalties,  and  which  pecuniaTy  penalties 

may:  in  the  event  of  •  breach  of  the  condition  be  re** 

covered*    This  is  the  case  when  bond^  are  given  for 

the  fiathfid  perfimnance  of  any  office.     Yet  such  bonds 

lumi  been  eoforoed  over  and  over  again,  and  no  auch 

objection  was  ever  made  to  them.    If  the  intent  of  tbe 

obligee  was  to  obtain  the  penalty  of  the  bond,  aflud  not 

the  tei^atiaB  of  the  livings  such  intent  would  be  eor*- 

nipt,  and  the  bond  made  to  cany  it  into  execntien 

vsoidd  be  void.    That  wocdd  not  be  a  resignadon'  bond^ 

but  a  monqr  bond ;  all  that  was  said  about  resignatioii 

being  a  mere  colour  to  cover  the  corrupt  intent*     But 

due  coirupt intent  not<appearingp  on  the  face  of' tbe  bon4 

must  hi  ^adedk    There  is  no  such  plea  in  the  present 

case,  nor  is  there  the  least  reason  to  suspect  that  the 

Defendant  in  error  ever  contemplated  so  mereenary  and 

so  base  an  oiaieot.    He  expected  that  the  obligor  would 

pecfimn  the  oonditism  of  the  bonci  and  then  no  meney 

<ir  odier  liorrupt  benefit  could  have  been  ofiered*  ^ 

R  r  9  U 
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1826.        '  Is  it  consistent,  with  justice  or  common  sense,  (haia 

rijiiianmit^  ™^**  ^^  ^^  ^^^^  ^^^  ^^^  because  Ms  oppoueht  odmpds 
5'  .•*!>;  T 1  i  hiip  by  a  breach  of  his  contract  to  sue  for  a  pemttjr, 
^*^.^«s.  ^i^icli  he  neither  expected  or  desired?  Mt.  JusSfei 
'  /fcaM  says,  in  The  BiAqp  of  London  v.  J^Sffefc,  "  T!!ie 
law  construes  bonds  according  to  the  iiitent  of  the  parties 
and  in  all  bonds  with  a  condition,  the  penalty  ts  dblf 
considered  as  enforcing  the  oonditioti.  Sb,  my  Lotidh^ 
although  a  patron  can  derive  no  pecuniary  advantage 
from  the  presentation  to  a  living,  yet^Miis  cleA  benot 
admitted,  the  law  permits  hiui  to  retover  Adages  fii'ii 
guare  tmpediU^  It  has  been  insisted,'  that  tidtows6iisnfltt 
puce  trusts,  and  that  patron?  in  the  exeeutioti  dt  fltese 
trusts,  have  no  ri^t  to  consider  their  fkmffies,'  oS'fadopt^ 
ing  any  nieahs  for  reservmg  presentattons  fbt-  Boy'^ 
their  ^children  or  relations.  This  opmfoii  isibiinA^  on 
what  Lord  Colce  says,  that  a  guar£an  in  socage  ^doei 
not  take  a  presentation  to  a  living,  because^  Ke  ^caik  istaStk 
money  of  it.  This  doctrine  has  led  td  the'  ridicidieMis 
ceremony  of  the  guardian  putting  diep6nintb^el)^& 
of  an  infant  in  his  cradle,  and  guiding  its  ^fteM^'  ImU 
while  tt  signs  a  presentation.'  But  ekecutbrsHaiifd'M- 
ministrators  of  lay  patrons,  present  to'lMngs  ibitt'l^a^ 
become  vacant  In  the  liietime^  of  (beSf  tekMcM'^"^ 
intestates.  Presentations  are  not  pttre'  spfjfhttd-'tMlllJ^: 
if  thdy  had  been  so  con^d^ed,  the  bt^hb^s  toalS^dcMiir 
have  allowed  them  to  be  disposed  of  ^by  laymeft.  '  Ad- 
vowsonStt  in  gross  or  next  pres^ntatibns,* 'bdiAfl  ife4^ 
Have  been  permitted  to  be  wid.  ArchbiAdp^^ctfi^ 
^  not  leave  options  to  their  widows'  or  other  lay  pMMls. 
.The  letoied  Selden  calls  the  right'  of  %  •pafctert^-'fo 
present  to  church  livings,  ^*  The  interest 'Of  patstxiyi^ 
wiiich  the  lay  founders  challenged^  mthel^nei^'«fiBettd 
,  churches.'^  Lord  Kenyan  calls  a  right  of  pre^^tatfdrt' a 
trust  connected  with  an  interest/   The'lfotlrtttfer^idf'liy 

patronage,  when  they  'endowi^cV'the'fchnrcliy,  reberred 

■■     •■  •       '-.    •■•■;  ■'.••     ■  ..■'■  -:-.    -■■••!  ■■-the 
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the  ri^t  of  patronage  and  the  right  c^  taking  resign-      >L&^6- 
alioQ  bo«ids  in  favour  of  their  children  and  descendants.,    ^^•'wpw^ 
Thebisbopsj  by  allowing  the  dedication  of  tithes  to  ^/  ■  .i  «^: 
maipe^on  these  conditions^  obtained  a  provision  for*  manv  Lord  Sonde?. 
cb^rches  that  would  otherwise  have  remained  without 
wdpwineat*    As  -  the  bishops  were  to  decide  on  the 
filsoess  of  the-  persona  to  be  presented^  they  wisely^ 
thought,  that  die  allowing  patrons  the  privilege  of  taking 
anGhvbqnds  could  not  iogure  the  churcht    On  the  con* 
Iraiyy  from  the  es^ds!^  of  this  privilege,  the  youn^r  ^ 
meinbers./ of  the  families  of  great  land-owners  were- 
broi^;^  into.  the.  church,  and  a  connection  has  been 
kepi  up  between*  the.  landed  interest  and  the  church, ' 
which  greatly  contributes  to  increase  the  security  and 
influence  of  the  latter :  at  the  same  time  the  members  of 
great  &milies  are.  gjenerally  better  educated,  and,  from 
those  &mily  connections,  likely  to  be  more  respected  in  . 
their,  parishes,  than r any  other-  clergymen  that  can  be 
fcnni^.  iThe  practice  of  taking  special  resignation  bonds, 
and.  the;  siinction  that  such  bonds  have  uniformly  re-' 
ceived  frpm.the  Courts  of  Westminster^  are  the  highest 
.  DyidoDO^  that  such  bonds  were  allowed  by  the  original, 
impact  made  between  lords  of  manors  and  the  bishops,- 
when  chuj:iches  were  founded.    These  were  some  of  the 
hlt^festa-  which.  Seldeti  says,  the  patrons  challenged  in 
.ftmr  new'-erected  churches.     It  has  been  said,  that  a 
.  derk  who  has  given  one  of  these  bonds  cannot  subscribe 
,lhe  proper  jform  of  resignation,  or  take  the  oath  ad« 
nupistered  qn  his  institution*     The  unhappy  men  who 
J^ave  tak^n  this  oath,  and  re»gned  in  consequence  of 
bonda  of  resignation, .  have  been  even   charged   with 
pe]EJury«.  .This,  my  Lords,  is  a  dreadful  charge  against 
the.  thousands  of  worthy  persons  who  have  given  such 
rbondsy  and  h6tMMirably  performed  the  conditions  of 
th^m.    The  olgectiqn.  as  to   the  form  of  resignation 
assumes  that  the  words  sponte  ptird  et  simpliciter  are  an 
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1826.       essential  part  of  the  instrumedt  of  rengoaidoii*    There 
1  «jL,gn     IS  no  particular  settled  form  of  words  necessary  iji  a 
V.  resignation.     In  Walrond  v.  Pollard  (a),  tbe  words  are. 

Lord  Sondes,  anitno  deliberiUOf  certd  scientiA  et  mero  matu  ex  quibusdam 
causisjusiis  et  rationabilibtis  specialiter  maoentibus,  tdlro  «# 
sponie  dedisse.    Neither  these  words,  nor  any  thing  of  the 
like  ilnportf  are  in  the  form  of  resignation  given  by  He^* 
But  if  a  resignatiod  in  this  precise  form  were  reqiiiredf 
the  only  import  of  the  words  sponte  purd  et  dmflidUr 
is»  that  the  clerk  was  not  driven  by  milawfiii  violence  or 
threats,  or  seduced  by  i^ny  corrupt  agreeknent,  to  make 
the  resignation;  but  that  he  made  it  willingly,  and 
because  he  thought  it  his  duty  to  make  it.     Wfth  r^ard 
to  the  oath,   I  admit  that  by  Archbishop  Caurtnqf% 
decree,  persons  presented  are  required  to  swear  thai 
'^  Migati  non  sunt  nee  eorum  amid  pro  se  jttratorid  out 
peamiaHd  cautione  de  ipsis  beneficiis  resignandisJ*    Tliese 
words  are  not  in  the  oath  prescribed  by  the  Cooncit  of 
Westminster  1 1S8,  or  that  of  the  Coundl  of  Oxford  1236. 
The  insertion  of  them  by  the  archbishop  into  die  oath 
required  by  his  decree,  shows  that  he  and  those  who 
advised  him  thought  that  the  oaths   previously  taken 
did  not  reach  resignation  bonds.     The  archbishop  had 
no  authority  to  alter  the  oath,  and  if  any  bishop  were 
now  to  refuse  to  admit  a  clerk  who  declined  taking  this 
oath,  he  would  render  himself  liable  to  damages  and  the 
costs  of  a  quare  impedit.     By  altering  oaths  of  ofBoe, 
you  may  alter  the  condition,  dudes,  and  respcmsihilities 
of  the  officers.     Parliament  only  can  do  diis  in  civil 
offices  and  councils  of  the  clergy,  with  the  approbation 
of  the  King.     In  ecclesiastical,  Lord  C(Ae  says,  ^  a  new 
oath  cannot  be  imposed  without  the  authority  of  parlia- 
ment*'   In  1603  a  canon  was  made,  prescribing  a  form 
of  oath  to  be  taken  by  persons  presented  to  benefices, 
and  this  canon  was  confirmed  by  the  King^    -The  dergy 

{a)  Djer.  293  b, 

who 
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who  assisted  at  the  convocatioQ  which,  made  the  canQn»       18^6. 
must  have  known  of  Archbishop  Courtnet/s  decree^  and  ^^^5^!!^ 
yet  they  have  omitted  in  the  form  of  oath  the  words  '        tr. 
relative  to  bonds  of  resignation.     How  is  this  omission   Lord  Sondes. 
to  be  accoimted  for  ?  Why,  either  the  clergy,  or  those 
who  advised  the  crown,  thought  that  bonds  of  resign- 
ation, if  not  abased,  wem  legal  and  proper ;  and,  therer 
fore,  they  would  not  allow  any  oath  to  be  administered 
to  clerks,  which  should  prevent  them  fix>m  giving  such 
bonds. 

I  have  heard  it  said,  why  will  not  patrons  rely  on  the 
honour  of  clergymen  ?  My  Xiords,  if  the  cleigy  cannot 
give  bonds,  they  cannot  pledge  their  honour.  If  the 
one  is  a  violation  of  their  duty,  inconsistent  wjth  the 
forms  of  resignation  and  their  oaths,  so  is  the  other. . 

The  last  objection  to  the  validity  of  these  bonds  is,  that 
ihey  convert  an  estate  for  the  life  of  the  incumbent,  into 
an  ^tate  determinable  on  a  particular  event,  during  ihe 
life  of  the  incumbent  Supposing  that  the  clei^man's 
interest  in  his  benefice  be  exactly  the  same  as  that  of  a 
lay  tenant  for  life,  there  is  nothing  in  the  objection,  for 
the  condition  to  resign  in  the  case  of  a  benefice  forms 
BO  part  of  the  instrument  that  creates  the  interest  in  it : 
it  is  made  by  a  separate  deed.  Now,  my  Lords,  if  a 
tenant  for  life  were  to  give  a  bond  to  convey  back  his 
estate  on  the  happening  of  a  particular  event,  such  a 
bond  would  not  be  voidable  in  law. 

The  objection  is  to  introducing  into  the  instrument 
conferriAg  the  estate  a  condition  that  is  inconsistent 
with  it,  as  when  a  deed  conveys  to  B.  an  absolute  jjide- 
feaaible  estate  for  his  life,  and  contains  a  proviso  on  a 
certain  event  that  the  estate  shall  determine  in  the  life- 

» 

time  of  the  party  to  whom  it  is  given.  Your  Lordships 
will  perceive  there  is  more  of  technicality  than  reason  in 
this  diftinction.  But  no  two  states  are  less  like  each 
other  than  that  of  a  clerk  in  his  benefice  and  that  of  a  lay 

R  r  4  tenant 
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1826.       tenont^li^;  tb^  ar«.  cretated  wi|tb  riiftafat-objectei 

FLBROBr'   conclitians  are  annexed  to  oaewbich-sce  not  qjaeiud'M'i 

"  «.'  '  '1   the  other  j  the  cler^^ian,  U>  premrve  his  ettatltf  antr' 

^*^°*-.perfprm,the  duties  of  his  church.    If  be  takes  anotfaor.' 

benefice  inthout  a  dispensation,  be- vacates  the  fint. 

These  cpnditioiis  arise  bj  the  original  compact  betMSB  . 

1  ircfa  and  die  daxg^  that  linve 

fUopts  that  I.ba'i|«'p)«wd'>t^- 

ear. op  tbp  ifgi^stta^  jnow  ta-Jw  . 

sUjH);  that- ^  iIFinf^lfl'jQiB  bgr  - 
g  b^  dedi^edii(mii't^<«Metthat 
.that  aqcufJpK  «. b«MSt  i(ir> a 
Jt  o,7jrB)a-cr  ieagft,  wi»Jiin..the- 
ofJSlmbai,  thftt.  ^^«sft  gewral  . 
term^  must,  according  to  tbeJnie  as^  e^ffl);i)i«bi^>.T}^. 
for^  c^nstruJpg  penaF  statu^Si.-  be  restraiped' t\y^tbeipaiw 
Ucfilarwords  that  precede. ^lejs,. and  Mdm>t*'4nflHi 
any  benefits  of  the  sa^ie.sQr^q^.  d^9se;  pf^^if^l^f^.-ipft- 
cified  ,* .  that  -the  takiug.these  bpnda  is  «ot  an  p»bw%«£ftba 
right  of  patjroiiage,  as  that. right  stands  aqcovdiOg^Q  : 
the  coDimpn  Ian,  and  that  tbe^.  are  not .ii^c^iile«*'  '' 
witli  the  estate  which  incumbents  have  io.  tkeK^iibeit^  . 
Rce^';  that  these  bonds  appev.  to  have,  be^  ^e()  rftU^ai  .■ 
the  earljest  times  both  by  eccleai^stical.  and  by^pati^iw  ;! 
and  have  been  unifgrmly.  supported  b;  the  jif^ffiX^ttS' 
of  the  Courts  .of  Westminster  f,  that.  the.  |i;onfeQneQ(»»ii>f^ 
declaring  thesebonds  void  will  not  b^cqufo^i.to  1^.'  / 
injury  ddoe  to  the  loxjg-establiih^.JT'ght^i.of  j^tevnaim   . 
;twilllet4ns  laxity  in  the  mpde  .of  coqetKOf^i  pwal  .. ' 
statutes,  that  will  deprive  persi^tts  ;apC)tse^iOf  CfipWi  of.  ' 
the  beiiefit"  of  that  htimanei|n)V  yi^^^  PWW^  6?tW*. 
punishment  a])  whos^  ofi^c^s  ar^  not  dk^^jn  vi>ihialh«<i  '. 
Jetter  as/well  as  the, spirit,, of, tbe,]^,.;   Tb«; >u<JgnwoW    . 
of  liie  .Courts  uf  ffV^m/fWir/-  Hali^^  ihn  oi)ly>.9RtW>r  . 
■   ■■■■■""■■■    ■■■■■■■  ■    rity 
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ri9  that  webare  for  by  &r  the  greatest  part  of  the  law       1826^ 
of /i^gfandf.  .  The.oTertarning  the  long  series  of  judg-     p^^^J^^ 
ndeata  which  dedkres  the  validity  of  these  bond^y  •  must         .«^ 
iatvodiiioe  uneertamty  and  coilfysion  into  every  branch  I-ordSoNMa. 
of  the  oomnuHi  law.    Can  it  be  said  that  the  law  which 
gmtniB  these  bonds  is  unjnst  ?    No,  my  Lords :  the. 
injustice  is.in  destroying,  without  compensation^  a  vested 
right   .Can  it  be  said  that  they  are  1nfx>nsistent  with 
tba.  policy  of  pur  laws  ?    That  policy  encourages  us.  to 
pvQvide  fot  our  children,  rdations,  and  friends,  jsuA 
allowa  us  tO' bestow  on  them.ofiBces  for  which  they  are , 
duiy.  ^oali^*    In  ecclesiastical  benefices  the  public 
harve-a.aeetirilrffor  the  fitness  of  die  person  presented, 
wUch  does^  not  eacisi  in  oAer  cases.    The  bishops  are  , 
to  take  oare.  that  neither  friendship  nor  natural  affection 
pqts.a  iAnk  into  a  diurch  who  is  not  duly  qualified,  to 
do^  the  duties  of  ^it    If  a  patron  may  give  a  living  to  his 
8on^  or  relation,  or  friend,  what  objelstion  is  there  if  it 
beoemes  vacant  when  Ae  person  for  whom  it  is  intended 
is  inoapabte  of  taking  it,  to  his  permitting  some  other  . 
person  to  hotd  it  until  the  incapacity  of  the  first  object 
of  bis.  choice  be  removed  ?    It  has  been  said  this  can  be 
doM  in  the  case  of  no  other  office.    There  are  no  other 
offices  tiiat  have  been  created  by  the  patrons  and  en- 
dowed;  Qiit  ;of  their  estates ;  and,  therefore,  there  cpuld    . 
be  BO  legal  origin  for  the  right  to  take  such  bonds  in, 
any  other  offices.  *  With  respect  to  other  offices,  tl^er^.  , 
are  no  judicial  authorities  to  support,  such  a  rigfatt 
Your  Lordships  w31  not  suppose,  that,  by  holding  these 
bonds  to  be  Void,  you  will  make  patrons  forget  their 
families,  and  look  out,  unbiassed  by  a£fection  or  friend- 
ship^  for  the  most  worthy  clergyman  to  fill  the  Tacax^t    .^ 
benefice.    Miiny  of  them  will  act  as  some  patrons  have 
done  whece  a  living,  the  presentation  to  which  tiiey  are 
desirous  of  selifttg,  becomes  void  before  it  is  soldi — ; 
thej'Will  present  some  old  man.   By  whom  are  the  duties 

of 
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mmin  fulthMlib  under  a  bond  of  rttsigaatipny  cnt  «n 
cid  one,  who  bu  just  euough  of  life  left  not  to  be  liable 
LmiSBmsia:  ^^  be  otgected  to  by  a  bishop  oo  ecoount  of  bit  un- 

becility? 

'  -Many  ciwners  of  mamnrs  with  advowsoiiB  annexed, 
will  0eUi  the  advowsons  from  the  nuoions.  Tlope  w{io 
pfiy  bu]ge  MiBls  of  money  to  purchase  advowsoi&s  ingrpss 
will  not  be  the  most  likely  p^sons  to  bold  sucb  adyow- 
so&s  afi|Niire  trusts,  and  in  disposing  of  them  Uvlook  only 
ta  the  maximi  deiur  d^niari.  Such  alienations  of  cbmpph 
patvoMge  wiU  break  the  omnection  between  the  landed 
iatetesr  and  the  elei^.  The  young  men  of  iamily  are, 
firom  their  edncations  and  ha^ts,  likely  to  make  the  best 
pdtisfa  priests*  IVom  their  connections  with  the  owners 
of  labds  in  the  parishes  all  the  inhabitants  feel  a  respect 
for  them,  which  muat  add  much  to  the  e£&ct  of  the 
instruction  they  ^ve«  Connection  with  proprietors  of  the 
soil  gives  to  the  cleigyman  the  greatest  interest  in  the 
hai^ness  of  his  parishioners,  and  stiinulates  himto^pro> 
moCe  their  spiritual  wdbStfe^  Sucb  pefsons  will  not  take 
orders  when  the  livmgs  which  their  ancestors  founded 

.  are  severed  from  their  fomilies.    I  am  aware  these  are 

rather  consideratums  of  policy  than  law.     Butr  iny 

Lords,  if  there  be  anj  doubts  what  is  the  law.  Judges 

solve  such  doubts  by  considering  what  will  be  the  good 

or  bad  eifects  of  their  decision.    I  say,  needy  in  the 

words  of  one  of  the  bishops  in  T^  Bi^cp  ^  Lmdon 

n.'FJyichef  that  doctrine  cannot  be  law  whidi  injulres 

'  tbe  rights  of  individuals,  and  wiU  be  produotive  of  evil 

to  ^e  churdi  and  to  the  community* 

'  •••    •  ,        •    -.♦ 

Abbott  C.J.    The  quesdos,  my  Lords,  which -has 

.beeii4>roposed  to^  the  Judges  Is,  wlieth^r.  sufllcifpt  mal* 
terfappeto  upon  the  record  to  show  tbati*eithes7|by 
stitiite  Dr  commoo  iair,  4fa^  bond. epon  which  iihe. fiction 

of 
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of  debt  wm  iMroogbl  bi  Um  <<Mi»  tbd  iMitidiqiaii4li6      .1M6. 
recbid  to  bear  equal  date  wkli  tbe  wriling  of  presttiMion 
therein  mentioued^  18  Toii  or  illegal  ?  «  ^ 

M7  Lords»  Ae  question  appears  to  me  to  eonsisl'oP 
two  parts ;  first,  whether  enough  appears  on  tho  MOOrd 
to  show  diat  the  bond  was  ^ven  as  the  priee  ov  eoiwider* 
atianofthepresentetiontothebenefioe?  Seeondly)  stf p* 
posing  tUs  to  appear,  then  whether  the  bond  it'^oM'^^y 
die<8tatttte  er  die  common  law? 

As  to  the  first  part  of  the  questba,  I  am  ^iPopinibn 
that  enough  does  i^>pear  upon  the  fiK:e  of  the  record 'to 
show  (hat  the  bond  was  given  as  the  pric^  opconmd^r* 
ation  of  the  presentation  to  the  benefice  If' the  fae&be 
manifest  upon  tbe  fiu^e  of  the  instrument,  k  is  noaweees* 
sarjr  to  aver  it  in  order  to  bring  it  to  the  noticeof  the 
Ooort  or  within  the  meaning  of  a  sMiiite}  and  duuttiie 
fiiet  does  so  appear,  it  is  only  neosssary  (o  advert  to  the 
lai^age  of  the  condition. 

In  dbis  case,  my  Lords,  the  statute  mentiona  theact 
don^  widioat  any  epithet  or  qualifioation.  The  seelion 
Gonmiaices  with  this  preaodble:  ^  For  the  avotdfngof 
simony  and  corruption  in  presanlaiiows,  coHatioDS,  and 
donationa  of  and  to  beaefio^  dignities,  prdbendsy  and 
other  livings  and  promotiona  eodesiaslical,  aqd  in  ad- 
missionSf  mstitntions,  and  inductioas  to  the  aaoM,  be  it 
enacted,  that  if  ai^  petson  shall  or  do  at  any  time," 
after  such  a  period,  ^  fi>r  any  sam  of  moneys  reward, 
gtfk,  profit,  or  bcnefitr  directly  or  indiiwody,  ot  finror 
by  reason  of  any  promise,  agreement, -Sbc  of  or  for  «ny 
sum  of  moneys  reward,  gift,  |Nrofit,  or  beneCt  wban^o- 
ever,  directly  or  indiractly-present  or  coUateany  person, 
&c.  to  any  benefice,  that  then  sndi  presentation  shaU  be 
utterly  void/^  - 1|;  isto  tfaatsectlon  U>  a^loh' Ij  would 
beg  to  call-yonr  Lordships!  attemioih  Ivomiphiickit  ap- 
pears^ that* the  mere  tahSiig of  atiy gift^piioilv f^- benefit 
irinitself an avoidaMeoftlfepnlseiitatKMik  i<Itianaces« 

sary, 
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l^f^ST;     sai7$aUtk\re!|gpc«t  lo^knjr^^  that miay  mterttpBBB:* 

^^^^^^^  dutf^gtittnld  gg  Jgiftilrtft,  .orianjy  qaestadn^  tht  tmay  atp^ 
9.  '  upcb  chQ  cominoii-  hmi  4d  see •  ^at  t|ie  ftoct 4%  vtheii]de»^ i 
LordSoKixB.  tbn  bdnj;  wbether  it  is  aiqpateBlciipta7thft  %e^of  dia^ 
iastRnoqiil' idiot*' the  bond,  iagiv^  the  jHi9e;<tf  ihe^ 
pv^entatiokL  ItMetnstb  me&apossiblefcr.aDy'pQiBon 
to<ii^  tfaftfcpndftsRVof  this  bond  as  k  ai^iei^BS iqfioo  the. 
r^oovdi  withinit  tiliiDg  it  that  it  war  ghrea.  as^ihe  pdoe 
oRdiepreBiiitafioi^  tod  that  the  preygirariomwas  gtftti> 
as  the  considattatfdn  of  the  txaid.  «  >     ' 

^it^begliur  with  neitingy  that  iM»l»9  iZii0la»£;X4hl 
Sskdh  ift'  die  palvon  of  the  reetory^  \viiMv  tedoiy  ind 
beGobe>#iu:atitJi>7  the  death,  of  the  late  ineogibaDt.  The 
next  tRMBiafc  i^  t**  That  my  Lovd  iSondes,  >%  wiitiag^ 
iipiickr  h!i&:hat)d  'and  seal,  bearing  leqini;  dateivith  the 
ikf^tm^n  dbUgatlon,  presented,  the  above  faoonden 
JirieeiVnttufm  WtHeker  to  sopply  the  vaoano^;^  £txii 
iriihih.  k'  i^peai»  diat  the  pvftMOitatioti  ^and  bomA^sm 
eMne^Dsd  tbgediet;  and  dMti  it  goes  oh,  ^>and  whereas 
the  saiA  Aift»  Jl^umxgtadur  has  agnad  toaesignAhe 
said  k*ectetiy  iiit(>  the  handb  of  the  proper  4ir«faRy 'upon 
Mcb  iK^est^  or  aotioe  as  liereinaltec  nientioii^  so^ 
that  the  said  rectory  mayth^roby  again  bectnneovtt^ 
Oon^ala^  person  feed  this  and  ^01  con.cIiiAeiiui^%be)pre- 
cR^t^tb^^d'tito  bond  were^noarreii^  ilotsy^iatktt  fbtsf> 
Wek«  f^ind^  upon  n  prior  agveement  to^rteign  ^n^pus 
HM  ^eriileoity  the  opinion -ef  IjxA  MmfiOdixi/nB 
Bii^of^lMAAm  m  Jf^^oht.  /Tfaatfbeiilgiso^jaijr'ttnB^ 
fbrtbfii^tseisoiis  whikdii  I'baffirjdsti|^fveDito  youiO'^Lotd^ 
ships^Ml  Am  of  opii»ti:tfaat;theg|;iefi&.enotigh..iipoa|  ihe 
fiMMiof  the  Modrd:to.8hcHiff.that  this  bondr  wan  gtlvoias 
the  pri^'of  Mieipiesgritatioih.  ' .      ■       -         *  on.*;  ;  b- 

.  Thttti^iifayiiiords^  ^  ieoond  naqnidy  iwhiohiairiseais^ 
iMAiefher  stfdbr«lboniQ,i^flii.«N9  thdpi^cecanfiiwaifaottion 
of  the  presentation  ia  void  in  law.  "■  U^fMDvtfiiajqaflAiea 
I  conceive  the  true  inquiry  to  be  only  whether  this  bond 

is 
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'  T&a6«a^  imy  Lotd^aroife  upon  aipvestntsiMKiric- 
dompfmiol  byta.bon4io  vesiga  upgn  tl^f^rr^que^QCi^ 
patroni  iA.igmmii'  te$igoBtxon  ^bondy  /Hsjik.  liMnbfiM 
Cfdl^d^  The.'piwcsit  caae  wes  .n|^ti  71' pncttnMiQni 
acoompaDiad.by.a  bpod'to  r^igik>upm  reqiMit^i«ib«iebgr 
and  so  b$  lbat;ihe.  patron  imgnb^  oMbMito^fllMiQl  4iHfe 
o£  hisr  two  toilh0El,ia.tbe'«o9ditiQA']l|ip«ik.Wl4^ 
o£  tbaoi  as  ia.to/betpiNiwiiliad  alviUjbe  mp§^,  citMAg 
aB>eadetfaatic&l.beaefi<}e<;  tbr  agseenMt  .hiitW0;ibM» 
diatilh&frcfleiitoeftboiild  aaTetid|;a.tajtb«^i«1Mt  Ibab  difi 
prtron/  anj  prtaeot.fHM  of  tibMOtWD  .peits^ii^  .'Tbiitf 
tiievefgr^  mgr  Loidi^  ia  one  of  tboaa  thai  J^vol  bom 
tallad'^apeitial  J9eBi0B«(tioii  bonds*  '.1  l  .: 

The  deidarad  olbgacl  of  tli»  jroaigQatmnria;  thf  fwrmiilt^ 
4ilMia.'of;OBeoC  the  tvo^  p^faona  .naiiifid;  bub.M.tb^ 
Ec^gn8tioQ.of  the  inonmb^t  mtial  pDWcria  tbeif^f^wift? 
adaniof'^kn^dwfidedc^Iltaiatalpss  m  Imwh^iwilm 
pteaadtaftbQijQf-jtho  paiticular.Nd^k  k  to  h^'^^fSaaifiAAX 
eiofixted^ar^tfaeji^aiaib^itfyntttbttd.fep  the  baoafibeyjf 
Ilk  pat^on/afianha^BgLdaGlaiBdiluBiipteiilio^ 
oiiai0f,thB'BQbniioefl^  shidL  aftaninodsi  dunk  fititnopw 
sent  another  person.  Thiaitwoiildr  midotibtadiyi;  )>di9 
ittoal-dbhmdvr^Ie.aBt^>aDd*I  J)^^,beJui{dei^^  as 
noU'e«te'«aniiisaig^(0Mb  dieina^QjLiQrd>)B«hfl»isiOsp«fllgr 
Ixi^ilhiatiiutiwcad^  kciJauAia  tnmnarn  .  Bnt  «b:4c«idiilg 
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is  within  die  rule  and  pnncipfe  of  die  i^ecbion  in  the        1826^ 

case  ibaftoe  /msntbhed'  itfr  SfKfrifiM^  ^i^lM^m  r»     flkc^ 

'^SSirflfli^u    I  mostder^  my  I^arcb,  .tbtt  eaadi  to  hftra  aMit       '"v.'* 

bliabed*  rjda  and  prindple  blading  opon. nil  jiiHdScjf.  Lora^iA)Es. 

tkMis  •exoept  iJaat  of  yowi  Lordalupaf.  Hoiiacw  t  -ItibJtmi.' 

tlMU  the  qoeation  there  arose,  dureody  npon  Jhttpmaeatt^ . 

ation^  and  not  upon  the  bond;  btU^it  ja  tdeatedL>diaoo|^i 

out  aa  biaing  one  and  the  aaaieii  and  aa  .the .pramrttattoa 

and  ^e  bond  are.  die  pcioa  and  jsontaderattonvof:  ^eaob: 

dlher^  ksoMna  unpoasible  U>.say:Ak9it  l^:m^f^Bm:^b^ 

good  and  valid,  and  theothat  bad-and  iMndio-jt"  • 
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1899.  upon  aqMttiifol^  U^  yakf  jU>rdihips  caaool  look  at 
the  rank  and  character  of  pardcniar  persons.  It  has 
bean  aasd  aft  the  bar  thaft  n  coint  of  equi^  may  prevent 
Lofd8cnmi&  aaJH  we  fzioife 'being  made  of  sodi  tt  bond.  I  do  not 
pnasume  to  say  that  this  vmif  not  be  donei  if  the  in* 
teillflon  to  make  an  fll  ose  be  k&oaK^  and  aacdtaiilai 
beipK^m^gliatioa  $  mj  diflkmlty  is,  to  soe  ham  this  can 
be^kittNnL  aad  aaeartaiiied^  nnlesa  a  patron  sfaoidd be 
tassfc  enoogh  ID  aMiiF  it ;  and  tUKemiofe  fan  pacanmad 
of  a  person  who  ooald  act  in  Ae  ^«y  I  have  supposed; 
and  if  after  redgnaticni  tlm  pntvon  shrndd  preset  i»* 
other  person,  hoir  oodld  the  ordinary  refiise  inaiatation? 
Soppose  the  presentee  to  die  in  the  interval  bctimen 
resignation  and  the  new  pteaentalbn,  cUf  thathe  shoold 
obtain  a  better  benefice  not  tenable  wilh  this,  and  en 
dmt  or  on  any  rather  aceannt  reftue  iastitntion,  how  k 
the  ifeienmbeni  to  be  restored,  though  the  objeet  of 'his 
agreetnent  and  of  bfa  nssignatinn  have  fidled  ?  If  these 
difficulties  cannot  be  ofercome^  thenthe  bond  in  question 
will  'cnnMoe  a  res^^natieny  ikftieuuver  one  of  t^eo  persons 
named  shall  be  'Capnble  of  tiA:ing  a  benefice^  leaving  the 
patron  at  liberty,  in  many»  if  not  in  all  daies^*  to  present 
whom  he  wilL 

But  supposing,  my  Lords,  lAeae  difflddtsto-osn-be 
overcome^  or  be  thought  not  really  to-  exist,  and  the 
bond  beoonsidered  only  as  4nabUng  tiie  patoan  topra* 
sent  one  of  Ids  two  brothera,  still  I  am  of  epiasen^' 
upon  die  andKUity  of  the  desision  so-  btbm  aMitieand^ 
that  this  bond  isvoid  in  law*  That  dceisica  maybe 
consideved  fm  finmded  prineipalfy  upon  one  or  odmr  of 
two  «SesBan%  mt  perii^  upon  both  i  the  rcaaona  being 
eiAer  that  die  bond  there  meotianed  was;  widun  die 
stathte  of  SidMA^ltnA^A  void  by  Aat^statM^  or  diet 
the^eflbel'of 'therblmd  ana  to  conlmt'  into  an^  fcateto  at 
wiU^ '  m'  ^office  whiah; thb  Idw coilsldera to*he^  fi«eheM^ 

14  •   Ml^ 


idid  will  notaHewlDibe ieis  thn  ii'lvbdK)U^T  mkisofAm      IBIKi 
Ixbid  is  vokl 'at  000110011  hnvu 

I  coii$ideiv  my  Lorde^:  >th&  bciiid;noiie  in'  qmesAom  tft  ««. 

iUtmrtthiK  eacb  cf  those  r^nooB,  and  tx>  diftriram  Ae  Z'Ocdta^Btt. 
generat' bond  in  degrm  onljs- «kd  not  in  prkicipl6J4r 
kiuL  If  it  b«  a  iMnocfit  to  a  patnon  la  be  «bl«  to  oalL 
fi)r.  a  rarigniicien  whenever  he  may  chooBeto  prcnat 
4Mgr  other  penon,  itraiist^  in  xby  opinion,  be  a^bcnofil^ 
fliODgh  perhaps  a  less  benefit,  to  be  able  to  commflDd  a 
Te$ignatioa  hi  order  ^  fNresent  a  tehtioa  or-  ^sL 
And  if  there  benny  benefit^  the  degree  of  beieCtindiii 
be  inmmlMrial^  mid  die  case  wffl  be  within  the  aiatnta. 
If  4he  law  witt  not  aHow  a  benefice  to  be  held  nb^ 
soltitely  at  the  witt  of  the  patron,  and  TindaUe  when^ 
e?6f  he  may  iohoose  to  present  any  other  person,i  in^nogr 
opinion^  the  law  csonotaUow  a  benefice  lo  be  so  hddna 
tobe  wddaUe  when  a  ncbllon  or  frieod  of  die*p9tran 
may4ie capaUeof  ttdriogit,  and  the  petrda n»y<disnk 
fit  to  present  fatal ;  lor  in  each  casethfeetMnovintereit 
of  fhedttcambent  will  be  kss  thsnia  frediold';  whereas  a 
beaiefiee  is  spdKn*  of  as  a  iheebold  in  nil  cfnr  boohs^ 
whaterer  ic  may  have  been  in  its  or^in,  or  Sent  eionst^ 
tution,  which  are  now  lost  in  the  obscurity  of  antii(}uity» 

'But^fimtbery  my  Lords^  it'iaiil>t^onlyrei]oin^thata 
barisfifiensbril  ber<  freely  ghrsn  and  >fireely  takB%  bat 'if 
resigned^  it  must  eho  be-flnriy^and  ?olliatnrQy  jmigned» 
Nm  meim  ecactn sed  in  sponkmei  txAinMA  -  Andhow. 
can  a.  resignation  be  ▼otantevy*  which  is  made-  in  ^brdec 
to -tfvdd  the  pjendty  ^r  a  bond,  whether  the  potion  haa 
a  right  to  impose -the  penrify  at  has  pleimnre,  >or  kni^ 
fiwnperftieidarpni^pose?  And o^f^ht  the  hwr  to ennalion 
aninstmbisnt  ^icb  plaoes^a  oiergymanf  in  a  0linitie^ 
either  to  snbyeet  himnelf  to  «.  deitend  wUeh  he  tni^-.be 
unaUe'to  pa^  or  tonndie  a  soleosn  flnshirBtiDn.  cenfttaiy 
to  his  coQMiesice.and  to  tmth?  ib:  nq^. opininni^the  IsM^ 
ought  not  to  permit  this. 

Again, 


566  CASBS  IN  TRINITY  TERM 

1826»  Agaiiiy  my  Lords,  the  bond  in  question  eaabltt  tkc 

pitfon  to  command  tt  resSgtiiition  in  &vonT'of  one  oifbis 
^,.     j    two  bfodMft.    If  siich  a  bond  sbonld  be  h^d  vdiS}" 
LoirdSoiiDBs:  iriiero.is  die  Kie  to  be  dvawn,  or^hat  limit  is  toilie'^ 
^  Ased?    IfitbegoodinlSivearorbrbthefi,  whymsfjrit 
not  also  be  good  in  ftronr^'eoHStns,  or  more  remote 
Uodi^d^oroflHends?  Ifit  beaIIow^inikVdfi!a''rfi«b* 
peiwnS)  wky  may  itno^  be  aHowed  in? -&Tanr  bf  more'' 
tbu  t#o~af  tw^tey^r  t«rdl(yri^^eveb  8  gte^ 
jumiber?  •  I  am. unable  to  <fistof«k'  wf  Vti^xar.prin&ile ' 
utMm  wblch  it  may  be  laid,  -diHs  ^fir  shslt  fton'go;  bat  ^ 
nofcrther;  aiid'IiBfel^,  therdck^  flmt'yibst^misc't)^' 
tdcto;  towoieds « tbe  t  aeeoibpIiBlimeBt  tt-  tid'  ddjedt,  wiilt)i 
mpjr  reserre  any  feittiefit'Of  ibis  natnte  io  Oii  pathm,  .'tir ' 
nwfcp tkemtereetof  tka  SMnmbent  lesstttati'Aae free- ' 
hcld4>r:esUto  fcrUft^ild  be^lMMkedohly^rmla^^ 
or  I71  a;  rogulat  judicial  pr^eeedh^  ^hil:k'tbe-lair8ap- 
poaas.him^to  poosess^  and*  i^libas'lliafe'-ke^'Aidl  ite*' 
permitted  to  eajoy*  • 

..  Eor  diese  reaaons,  my  Lovds^  J  tm  tF  ofkeaof^^ui 
eiNMigb.  appeaia .  upon  .ttie  faee<if  tbis  bond^  .to  llKHr 
4hat it  is  ybid  and  illegal.      '  '  ^- 

.  XbeLoiiB  GnitNOEixoR;  Up^n*  the  *  Af«if -ttdefiiioi^ 
my  Ijord^  irtiiok  amea  iii^tliis<case^  I  htffo'ito  diAMt|r  - 
io^sqwig^that  I  am  iboM^^eafrly^f'<H)'MMrtktt  oMUigfr  ' 
doea-  appear  Qpob  the  ^lieookdv  lOi  ttttiMe-^ydur  £ovd*i|)s 
to  say  whedier  the  bond  in  question  is  void'  er'-ttfegrf 
either  by  statute  .or  common  law.  I  fed;  ve«y  gmt 
satisfeoiioB  that  this  questioit  is  «ow  intteccc^taltor 
determiaatiiin  by  f^hdfjk^ti  court  of-ju^teiiMne  kt  lUs 
kingdom,  because  that- deMmi^  ppoaHng  Ibr  m^sel^ 
will  greatly  tend  to  relieve  my  mind  from  doubts  which 
I  haye  entertained  when  applications.hav^  l3een,imd^.i|i 
the  Court  of ,  C^UQvy  widi  fmnmm  ».  ilwaa^.  jptoM 
bonds  of  resignation,  for  I  couMneter  bring  !py  inin^ 

12  to 
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I      • 


(0)  The  final  md^mept  in  thi9    fenred.     But  thej  are  now  |;ive9L ; 
cause  not  having  oeen  pronounced     witih  the  cases  of  Trinity  teraiy 

opHu^iaAulrrtffn^tU^pVb^    brfc^  foe  tli«.  f ij^<w»ri<it  of  |». 
lication  of'  them  was  then  do^    important  a  decision* 

Vo?-UI.  Ss  On 
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bcuids  joif  •resinBatiazLt  kaviiiff t  faetfi  >  tfMihftinifrhr  tXM^A 
far.  I  f^roteflt  J  iEbd.iiQ;si4fr,Ab|^  WTtMUfik* 

sions  wl)i9hr)vi9e«pi^j«»}bwt,iV^^  at  (W  tm^i 
aod  w^  iV^M  ?4^i^ift  ^ffPii  JMiing  Imp  wiivit 

contid^redt  v^^ifdl^^  ia  tbff  court  ^.^WHTf  (fm  I  do«tfb 
uadei^itwil'  t|)Rt,.i^  ,wqi4  M^AIP  t.$wl,.ii{«Hir  it  <«|jbtr  ^ 
com^qritMig^  XNt(iwuig40k:amt«ofi:€i»ir^riMb 
bnuagbt  to  this  Hou»^  epd  tb«qiie$Etimi  baa  JiciQr«Mt(i 

aUjT  aigtt!^  0if.]r^ur  JdHiti^bifSn  h§k^ '- m A ^^ftsp >lm?i>g> 

heiord  ttuit.^rgiitie^ .  it  ka4  .be^  apohen.  to.  kiy » Ibor; 
learned  Judges  in  such  a  manner  ag  wflLaatoAteMiiiiiii 
sayli^  th^t  it(WfMr.9  anl|iMtt  ^ipluvodtt  bwti  heme 
d^NUe  m  tiK^.«KHM:balQiR|.  and  thmfiii%  fv  Jbordar^ 
after  it  has  been  spoken  to  with  somuehr.abiUly^b/.liHii 
different  Judges  who  have  had  the  opportunity  of  giving 
a  j#ar'fti<»i«id#iiili<Mii4q  it,  LiraaiL'thaC  yi»u£  Lotdrii^ 
witt.  JM.tiiivkiikM  wteaaotabl&faqaeat  ta  adb  <tfait«;i 
f^  ditfi  AM^jJ^MldtWiMrtpill^  to.dape**  IhAm^i 
motm<W ffi^iyi f iUitg MlwnuhaMorisetig prlrwwd  wiihl • 

.0«.ir4f4'i4«^  Ulb  <l%J«A»i  it. was.  sieved ioub 
adimuoMid  m  the  naBL  unasimii 
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A  bond  for      ^^  l40cdi»bite  ^as^^  wbethsr  this  wfl>  ia  beted,  on  wbish> 

resigning  a  f-  '  ^  ^ 

living  in  favour  the  i  p8ff(y< '  waa  •  entitled  U>  -  sae^ ;   nod  iD  ^sotdii^' .  to  ^a^ ' 
of  one  of  two   c9)iQ)u$ion  cfik  tb^/  s^t^cti  thjwjf  Jbonsbhipa  akoidd-WiK 
patronris^void!  s»4w  ll*flj»sdves  as  ^udgfs  in  a  wttrt  ^f  joatk?^  aad^Wr 

djH^'  wQfirnoi  to  aMe» the  case  oiv  wb^  olbcir/ ground ,di«iie; 
tlutf  wfaich  waswarraiited^by'  laiw^'   Ji^  dad  nat  dut-. 
sV§bt«st  hesitation  in 'Sayings  4bat;brfoi«'thfii<dect»anr' 
given  iri  the  Mse  of  TAc  Bidtoptf  LmdM  v.  l^lfiAs»^ 
tbisi  bond  woald.have  beeo  held  legal,  but  hei-was'of 
opinion  dbatit came wltbin  the  principle whieh governed- 
thai;decision«'    Ithadbeenavgued  by-oounael'atlhebar 
that  tbir  bond  -■  could  iMit .  be  ooQside»dd.*9i]|ioobual, .  iut 
the:  condition  of  the  tresignatton.  was  the:  preBantaUoo  of* 
a  pavticolai}  person,  and  that  the  obligee  sugbtsae,  and* 
the.  Bishop  take  care  .that  csx  the  r^%natioB,  oO'iitber: 
person  sboold.  be  prasenled  but  theRev«  jfiTnrryliWssflf  the 
bfother  of  Lord  Sondes,  •  Novir»  if  tbe^ivsigbMion  #ese' 
conditional  it  would  cease  to  be  aresignatioii  at'rily* 
and' after  aninoumbMt  bad  resigaed^  waartbeoetitoythirt 
upon  earth  which  ^ooldoosipel'a  pBtnm  t9<fT9aett\aBy^ 
particular  person  ?    It  'had  already  becd'^deeided  ^iir 
sei^ral  initanoes,  that  a  -reaigaatioB,  to  be  gtod^innnt* 
be  pura  ei  absque  conditioner  otherwise 'the  lawjsaid  ia 
was  no  resignation,  or  it  was  void.    True  it>wsai  that 
two  or  threeemineot  peifsons^  wereadveiae  Ui)tbit  d^dnba 
in  the  ease  .of  ^Tke  Bishop  ^  London^^^^JF^^ichef.iBmofig'^ 
whom  was  Lord  J&rf^ofi^  to  whose>opitucm'«0'.i(^< 
matters  he  paid  the  bigh^t  resp^ct^  andit«wa»conse« 
quently  urged,  that  thai  decision  should goyenti  p6  other 
case- except,. $uab  as.  wBs.stnicdy  kirpOHi^i  butibis'^Iiord** 
ship- thought  that^ther^ 'was  n9thing  in^  tbo  presabli  caao' 
wluch  should  take  it  out  of  tbei  rule  by  wJbkdi  tWdi^ 

cision 


IN  THB  SbVekth  YiAft  ov  GfiO.  IV.  .  59* 

was*  go^cmtd.     The  Bish&p  cf  Lotion  r.  'Ffyt^       18%. 
^vM^  bond  oi^geBferal  r^rignation^  and  if  the  ikicuoib^nf 
r^iApi^  hxn^Sm  pMS^ft  case,  could  ndt  the  patrontpreseht  i^ 

wliom  hie'pOeaded?  >'  How  tbta  did  h  dMfer  from  a  bond  LwdSomuo. 
ofgitncral  veaignatloiirP    k  had  been  ui^ed»  tliat  if  ^Vk 
bond'should  be  Judged  siBidniaeal,  the  inciambetit  and- 
the'patroti  irofild'  be  aafajeet  to*  fae^vy  penitftias,' biitit 
^vM' their  Lordsfaipsf'  business  not  to  attend  to  any  thing 
but  to  the  «ubjoet  proposed  for  their  consideration.^ 
How  eodld  t&ey  #ith  propriety  pronounce  against,  tfie 
la^  to  wold  tbeeonsequenees  of  an  illegal  act?     When 
he  Iw^ed  to  the  cases  in  the  books^  which  were  advanced 
in  ^support  of  chisjudgmeot)  be  shotdd  say  they  were  cfot 
wbll  considered.    One  of  them  said,'  that  a  bond  of  re-^' 
signatidn  might  be  made  in  :^vour  of  a  brother;  another- 
said,rinMfitvoar  of  ^  conisinor  a  near  relation.     But  he-- 
would  ask,  what  bad  the  condition  or  relationship  of  the 
person  in  whose  fiitour  the  bond  was  made  to  do  with 
the  qnestba  ?    That  ought  to  be  left  out  of  consideration.* 
Gould  ft  patron  take  a  bond  in  fa^vour  of  himself?  -  If 
not,  he  could  not  take.it  in 'fsrrour  of  any  man  on  account' 
of  nslaSioiiBbip,  .for  no  man  is  more  nearly^  related  .to  a^ 
patr^nr  than  himsdf ;  andy  ifhecould  take  such  a  bond, 
it  ^muld^io^  conatruotion  of  law  be  the  same  as  ageaeral' 
boud.df  iresignalion,  ^for  it  was  evident  he  could  present 
whom,  he  pi>otsed  dfter.    But,  agaiil»  it  was  said,  that  it 
could  .not  be  held  simoniacal)  unless  it  appeared  that^ 
some  boiefit  could  be  derived  from  it.    Might  not  such 
a  bond  be  viade  oovwtly  in  consideration  of  moneyi  in 
this  manner ;<-^^hen  the  dme  for  resignation  arrived,* 
the;  psitron  might:  say  to  the  clergyman^  ^  If  you  pay 
me  a  certain  'sum  of  money,  I  will  allow  you  to  hold 
yotir  living  k>uger.'^    Could  not  such  a  diing  be  easily 
efi^eted  ?   He  had  no  doubt  but  that  this  decision  would 
coflse  by  aarptise)  and  bear  harshly  on  many  pBtkt>ns 
and  clei^men,  but  he  was  not  one  of  diose  who  would 

S  s  2  hesitate 
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\,lS9Si^     hesitate  to  indemnify  those  who  had  hitherto  committirf 

^^^^    themselves  by  such  bonds,  whether  patrons  or  incmn- 

V.  bents,  provided  that  were  done  without  touching  on 

LoRiioMkHB;  the  general  prinoiples  of  (he  eoolesiastical  lawa  of  the 

ooontry,  some  of  which,  it  should  be  admitted^  were* 
,      .        :'  severe*    On  the  grounds  before  mentioned,  he  did  iiot 
aeei^owho  could  do  otherwise  than  adjudge  this  a simi- 
9facal  qoi^itract :  now^  therefore^  after  the  moatlprofeund 

« 

'   consideration,  he  would  move  their  Lordships,  that  the 
ju4gment  in  the  Court  below  be  reversed. 

Judgment  reversed  accordingly* 

The  Archbishop  of  Caktrbbury  entirely  concurred 
in  tbe  opinion  of  the  Lord  Chancellor,  which  was  i^gxee- 
able  to  ^t  of  the  naajcnrity  of  the  Judges ;  but  he  h^d 
to  implore  their  Liordships*  attention  to  this  ctrcumstano^ 
that  a  ^arg|e  number^  both  of  patrons  and  inonmbent^ 
bad  exposed  themselves  to  severe  penslties.  His  OnLoe 
trusted,  that,  however  erroneou^y,  they  had  thus  oom- 
nutted  themselves,  that  House  would  i^rd  Aem  pro- 
tection. He  held  in  his  hands  a  bill  conUining  such 
rsstrietions  as  would  protect  bonds  of  this  nature  her&- 
to&ae  made,  and  exempt  the  parties  from  rthe  penal- 
ties above  alluded  to ;  with  their  Lordships'  permiflslon 
he  would  move  that  it  should  be  mm  refid  projbrmoj 
and  tax  the  s^nd  reading  he  would  exphdi\  its  pro* 
visions. 

The  Load  Cmi^qRhLOM.  putth^  qpestioOs  cmd  the 
bill  was  accordingly  read  a  first,  time*      ..,       ~  , 


I     ■    '  -     - 
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TncKER  V.  Wright,  *»  "^^  ' 

VADDY  Seijt  bad  obtained  a  rule  oalliii^  on  th^  Inanutton 

plaintiff  to  show  cause  why  the  proceedings  in  ah     t^^^ 
action  of  trover  should  not  be  stayed,  upon  the  defivery  yaiae  of  the 
to  the  Plaintiff  of  certain  parcels  oF  cloth,  (to  recovef  g«»^  con- 
dalneges  for  the  conveVsion  of  which  the  action  Ihad'beetl  ascertained 
brought,)  or  upon  payment  pf  the  value  thereof,  and  of  the  Court  re- 
tfae  value  of  certain  other  parcels  disposed  of  by  the   ^J^J^J^jn''*^ 
Defendant  '         upon  delivery 

Tfae  affidavits  on  which  tfife  motion  was  made  allied  ®^  ^}^  £?^». 

-••  •'  .Hi»»     v^  •     ««M     '       •     to  the  Plamtiff 

that  one  Eistmie  sold  to  the  wife  of  the  Prainttff  certaiti  ^  payment 
cloth  at  25.  6<i  a  yard,  which  she  delivered  to  the  De^  of  the  value 
fendant  for  the  purpose  of  covering  some  chairs;  that  *"**^* 
the  chairs  having  been  covered  and  returned,  he  tetahied 
eighteen  yards  remaining,  for  a  debt  due  td  liitnself  anA 
his  partner,  and  afterwards,  without  legal  warranty  en*- 
tered'  the  Plaintiff's  premises  and  took  the  cbaiis  fer 
another  debt  due  to  him  fi'om  the  Plaintiff.  For  this 
violence  the  Plaintiff  bad  already  recovered  in  an  actioh 
of  trespass,  from  imprisonment  for  the  damages  and  costs 
of  which'  action  the  Defendant  had  been  diseharged 
wilder  the  insolvent  disbtbr^s  act,  and  the  Raintiff  now 
sought  to  recover  damages  for  the  detention  of  the 
residue  of  the  cloth  which  had  not  been  employed  in 
covering  the  chairs,  but  which  had  1)een  sold  by  the 
Defendant  for  part  of  his  debt. 

Taddy  referred  to  Pickering  y.Truste{a\  in  which 
the  Court  of  King's  Qench  acceded  to  a  similar  appli* 

S  s  8  cation  . 
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cation  in  trespass ;  and  Brunsden  v.  Justin  {b\  where  a 
defendant  in  trover  was,  upon  terms,  permitted  to  sur- 
render a  part  of  a  steam-engine  which  he  admitted  the 
plaintiff  to  be  entitled  to. 

Wilde  Seijt.  opposed  the  rule,  on  the  ground  that 
there  was  a  complicated  dispute'  between  the  parfies, 
and  the  value  of  the  cloth  was  not  ascertiuned. 


/^ 

Best  C.  J.    Such  a  motion  as  this  was  never  made 

before,  and  if  accedied  to,  it  would  in  effect  convert  the 

qfficei^s  of  this  court  into  a  jury. 

"Where  complete  justice  can  be  done  by  the  deliveiy 
of  a  specific  chattel,  the  Court  will  sometimes  interfere 
to  stay  proceedings ;  but  there  is  no  instance  in  which 
the  Court  has  interfered  with  the  intention  of  referring 
it  to  the  officer  of  the  Court  to  ascertEun  a  disputed 
value,  and  to  place  himself  in  the  situation  of  a-  jury. 
In  Pickering  v.  Trusie  the  value  of  the  goods  was  ad- 
mitted, and  in  Brunsden  y,  Austin  there  was  no  dispute 
oix.  that  head. 

The  property  here  has  been  in  the  Defendant's  hands 
a  long  time,  and  may  have  been  materially  injured. 
There  is  nq  pretence  for  the  motioQ. 


^<. 


Park  J.     The  case  of  the  steam-engine  has  no  bear- 

'  ing  on 'the  present,  and  the  rule  &i  the  bobkis  iiipli4s  to 

instances  in  which  trover  has  bew  bttmght  fbr  a' specific 

chattel,  and  there  have  been  no  circumstances  lo  Enhance 

'damages*  .  ^.  ;...''•  . 

QuRRoUGS  J.    I  am  dearthts  nevier  wrs  dtoe^  Imd 
never  will  be  dooe» 


r. 


OASStCE  J.  coneurrii^,  die  rale  was 


.  .A 


Discharged. 


,  * 


(0)1  TiJ.  Pr.Sfl.  last  edit. 


r/BAyjT  • 


>  •  •  I  > 


^^' 


Moore  r.  Kenrick.  ^         J^K/t^  6. 


•        » 


.•  n 


.TTHE  defendant  having  been  arrested  under  an  ori-  Practice.  Ball. 

.  ginal  capiasj^  original  bail  were  pqt  in  in  MicLdlesex^ 
.and  added  bail,  afterwards  taken  before  a  commissioner 
in  Denbighshire^  Vf ere  then  put  in  before,  the  filacer  for 
.Middlesex^ 

This  was  pbiected  to  by  WUde  Serjt  as  irrefi;ular;  but 

'  The  Courtf  observing  that  the  authority  to  the  com- 
missioners was  to  take  '^  all  and  every  such  recognizance 
as  any  person  shall  be  willing  to  enter  into  before  you 
in  your  county,'^  determined  that  there  was  no  ground 
,  for  the  objectiofi. 


"...       .1  ' .      '  J        •  •     * 


'  i«  I      '« 


Selleck  t;.  ^MiTH,  Keeling,  and  Drake.  June  y. 


.\ 


•'j,^J^OVJBR  (oT  fiVgaWM  At  the  trial  before  JB^^  C^  J.  PUintiff  bdng 

J  Mi4dle$ax  ^Opigs  after  JSfcwfer.term  las^,  it,  fjmeared  j,"^^^^'*^^^^^ 
4hfit  the  Plaiatifl^a.nierchaat.atiSSava^aAiiiu  th^  goods  under  a 

States,  being  indebted  to  John  Grimoldj  of  ^Vho  Yorky  ^^  o^  ^^^S 
shipped  the  sugars  in  question  in  America^  and  addressed  j{.  p^^  ^^^ 
die 'Ml'  at' \Bimg  ^  BitiardxPettUt^  'm.  Lsnioni  with  durations  to 

him  to  sell  the 
goods  on  PlaiodflT's  account,  and  phtce  the  net  "pcticMi  to  the  credit  of  J,  G. 
Rm  Pm  having  pledged  the  goods,  Held,  that  the  FlaintifF  had  a  sufficient  title  to 
sue  in  trover,  andtiuit  Aq  ngl«:  to,^  ppsiqisiQOiof  the  goods  was  not  in  /.  G. 
QaseiefJ.  ditJintiente, 

S  s  4  directions 


^m*  .  V I  aiS8S{«Mi,TIII)itT¥-  TERM  •.- 

;4(qMibfi9Ttoikra[  ttt  scDbihe^^figtfra  is  mtmias  prMitelAe 

after  their  iimviili  ami  .to.idftte:llie  netproceedi  td-tlie 

:4efcedit2  of  JoJIn  GtmdoI^  wbo.4i«^  bilb  imMtUt  AO^tfae 

f  Tbe  i»v4^4Uied  tbe  PlMBliff  to  be  tbe  9Up|H»r  of* 
the  m^i;^  ap<rl  ^aisaQCQtopawed  with  a  ktt^  ipom  ti»0 
Fl9in|if  ;tQ  P^A'I^,  iorttHCtiog  Pa$m  to  ^  l|i0  «0ii1» 
Hm.^lftintiff'a  aoeciiuiU  Before  :h|ay  anriv^i  JP€U;^.nt 
presentipg  hic^elf  as  iiie  bufiier  of  thboii  ptouii^ffrof^ 
i^Wingj^nd  X>rak€9  bis  brokedSr  M  adymti^.  ia  dullr 
cipalipn.of  .tbe;  prooeeds,  and  then  endofMid  jdie  blUs.iff 
iadipgyi  ^^  D^Ter  tb^  within  contDits  to  tbe  order  of 
Messrs.  Keeling  add  Drake.*"  Sbort^  after  this  Tmitt 
absconded,  and  became  bankrupt,  but  be  previously 
baudttl  Qver'  to  it.  ^  King  tbe  BaiDtiff^a  t^JGriUMd^s 
)etter%  aod- jrequestt^him  to  take  ^hai^geortb&QOfiiiigKi- 
ments,  and  provide  for  the  bills  drawn  by  GfrtswM. 
tJpon  these  instructions  from  Pettitt^  King^  on  behalf 
of,  thp  PJaintiilg '  4emraded  tha  sug^  of  ibe.'ddck.dom- 
peiq^y.  blit  they  wer^  t^iiaed^  mA  tbe  ]>efimlaBt%  aclr 
Aag  updar  the  bttl  of  kdis^  proposed  to  sqU  tbai  gw^ 
stiU  lying  in  the  docks*  IS^g  then  put  a  ^t«f  ^.iheQb 
but  the-  Befcndauts  baling  prooeedad  to  tola*  after  kki^ 
damnifytog  tba  dock  c^iup^qyv  ^  dauUH^ded  iba  fM^ 
ieae<^«  Tba  Defehdat^ta  made  do  objaedon  fmilibe acof^ 
)awt;ba  w^  not  authoii^ed  by  tba  Plaintiff,  bitf  ^  t^m^ 
ilbar  .gwoaeedf ;  wd  dta  PliintW  than  cOQitiifaaad.  tb^ 
present  action.    Otdars  from  tb<Bt  PJapniiff  to  Kbi^f  pon^- 

Jfinbatofy  of  J^Arlf  s.  ji>aftrucliaQ4»  amMt  after  ^0  iiSale 
of  the  goods.  In  an  answer  in  Chancery,  put  in  by  the 
ieUipM.  in  ihe'  aourte  of  ib^  di<qitites»  it  was  anwted 
4baiittfie  prapafly  df  ibaifa  gdods  wiki  fe^  ibe  JRlaicnW 
bhd}«blbt^bild/Mt6ffed'iiito4u%ii^gre^  ji^QiioC 

CH^inoUAhi^  p^fxom^  2lja)^pMr<d«lsa.iii 

this  answer  that  Griswotd  had  insured  on  behalf  of 

^^     '  Plaintiff, 


1 

1 1 


*'      •«      \  »..      I  1  't  •    \    t,    I-     >  .■<■*.    ;    .■•   «i       J 


^fdn^itfg,  tlHrt  ttie  tigftt  to  ^oss^^  al^]^ 

likti  uta  equluAIe  6liiim  oa  the  ptciceedB}  "Aai  JBri^  w«ii 
iStlftciigfatiy  a«rthot%sed  l^yJVfi^ytli^r  ligetit'of  Ae>H^^ 
tifiyto  ttiflke  b  dekttftnd'  oh  tebalf  Iff  riie  Plalntifl^  «fli 
^M^€i4reh  if  iiot  'telhbvllz^il  attfte  fthie  6f  ^this  dMitod, 
1f€f  IktMtt  do  bjr  ^  Ptaihtiff^d  sab6eJ}u(fi«)t  rktfflteM^ft  tf 

*h  coDdircC  *  iBh»  v;  Fkkm§iU.'(o)   '  '      ' 

*    l%oy  Wiil«  MH^^sd  <Alttn  argiiiitg  the  oih«f  0i]^tki«K 

^    mkk  mardi  ^^Th4  «flMt  bf  tiibe  <wfaote  trMMsdMi 
tiAT«'bad  -no'tieciRity'fei  tbd  iliK>tiiQ^ '«dMB«tecl4  and'iP 

<tf)  I B.  (sf  J«  aSs. 

this 


IN  V'HslSkv^irar  Hyka  'OF^  QfilO>  IV. 

^fVaiiilMP^  find  Ttto^heiliiid'^tt^  ftiknb(r»tif  trfifiiclb   ./Mtr 

tdLid^  Mn  dW&pA^Ml^  thii  go6db  tb  be^KiM.  ^i!'  ^'^'^'^ 
'  -  Oa  thd  ^ftTiof  th^  Deftiidbfkttf  it  wastibjeoled^  thkt^lbe 
l^aintitf  could  not  have  taken  the  sagai%««l  tof^JMM/lfi 
'liaAdi  befcM  tfa4  MIU  ^litrh  oh  hhA  by  &ii4mii  hnd 
lUifefi  tdkM  b|i  ,«^  and  tlAt  tiiertfoi^  bier  bad  Ifbt  41  'fiMdidft 
^<Wllirtari»$Uv^  {HMMlioh  CD  maintain  iMver ;  '^At'KMg 
^ildi>^  aiithorlty  lo  demand  die  atigars-oti  ffie  fian*^ 
f b«f  Babienfi  afid  thut  If  be  bad,  tbe  Ftettillff  bf  d» 
tAmdHig  ihn  ptoceedabadndotned  the  !siJd|  ^d  <!otM 
bot  aftemai*da  {>t^oeedt  ftgaitlft  tbe  DdSsndtol^itl  «^;' ' 
*  Tfee^ob$<^etton^  boiMretv  iiafingibdea  6^^tde|)»^4lid 
"A  VeWtel  foiift*  ftj^^tbo  Plaiadff,  ,.  ^     ...^ ,/ 

'     jraA*  Seijli  dbiu^ttttdd  a  1*616  t&A  on  &e  tbo^  ^undb 
i<>  «i^  astdt  th«:if6fdict  and  aat»r  M^  Mmtit^i'  ^AgftlMt 


V6a6  ^  I  0&SESoiw/EKlMlSY<?rSBM  ^ 


.«JV. 


sion.  At  any  rate»  the  goods  haying  been  dispose&tjfby 
V  ii  pacly  Jidio  dnis  idirttitisd  vith  ihe  iteBageHwqt  of  tiian^ 
iia  deiMiid  by.  ikt  Fkintiff  w«b  oeoeaBaty  befoce.  be^oatdd 
ciriin  ifBufrJCn^ wi^^^nly  ecnpfeyed  by  dM^  to  ;sviper- 

iatetifthe  ikifey.  attdliad  no  aatkaiily.  firom  ike  jn«otiflr 
Ntx»  9»i^  aojr  demaod*  With  4w$;»n]^  ta  ik^^sfgptmed 
•jsifaarqufiilt  tatifijoatj^  of  the  i[einaii4»  Mthoug^ii^ 

-ihn»7ih€^^a9iMeqiieiiQe^of  tatijoiuft  i^ct^  it^opii)4  ii^ser 
i:l«^  #  Mwdtii/k  a  ^tfro^dqer  by  j^t^     ...      ,  t. 
I  i   JPot  [the  Pii^ttff».  ^  all  ^yesdlstjby  fd^q^MMlMV  i&e 
>^piifoc0e(}i^.. adopted  tJbe  $ak)9.iii^kb  he  c(^ld  odi  aftu> 
/j¥%r^is9P)idi^i.^d  ti^t^  e.tc^^w  aeti.  SHarnM  ▼• 

p8foM?r:*^(A)  &>/that^^i|.tf  .he,.x©i|^.bfim«ed:'for 
.  Ympfiy  had  whI  rec^T^d^M  could  aoiaw  ipdrover.  ^ 

«...,•<«•.-'       I    .     . . .  •  1     ■  '    , '  '      .  ■ ,      ••  * 

Bispc.Cv.J^  Three  ot^eeljoog  ha^b^I^mide•ta:Ule 
^.P}fiptiS?si^K:iQiverii^i9.tJbi8p|i$9^  ifirsft  ih^t  #lt  thf ,  time 
. /ef  the  ^ptiveiwtoa  of  ithe^geod^  l9.i$l^i4^eQ4mft^i}ie 
:  had  Jap.fight  oCippssesrioaj  $eeq«^yi.tH9^.thf».|i^  f^o 
}  dewmded  the.gpod^  had  no  ^ii^UicH:^yJ[»r:tha$  pftfpofifs; 
/And  lUidl^^  that  ihePlainlifi^  by  chmaiog  plg^p^gc&^s 
r  of>  tibe  ,^^  e&cted  by  tihe  X)ef6pdkQts,,  .waurq^^  Slfll^^ 
:<K^]Sii^.thePEi,ifi .trover.  .  .  ,.  .  .  »  v.-:*'  -^  n 
IV  .ti^iUiOftt  6i)^idat}i?g,(im  wh»t  waa.  ioti»^ei|iU  bot JRfls- 

ing  by  what  was  done,  I  think ,  th^  right  /of  jpo^aeifii^n 

,  i^raalviithe  Pl^uiDiffr  but  it  does  ni^  fq[?peaE  tjb^it  was 

;  jSfieit  is)teiid^  to  aoevv^  th^  ^ght  4^.poj;9esaiw  ti^i^Ifi^ 

Ti^tU^  b^eaii9e  if  it  fa^  been  so  inten^i^  the.  bill  of 

, kidmtt  mt^  Im^  b«W  iiMJorspd.  to-bw^^  and  be,Tngbt 

abai^jfe^JWd  itp>jPeffiti. .  .  t  ,  > 

,lj  Tbet,PW»tiff  was/t^e  ^igp^.of  ,ti^e.j;9odsi,  aQ<d^:as 

..»u|A  ,^?Wr  l«tfti  «TOeT,KVithjr%ht,qf^paB§f^ipai  aod  I 


(tf)   zl^jr««.&iMpM^,4i9.     4  B.  fife  5. 


IN  !i3MlSEm^i!m:^1^  IV.  doo7 


^      It  appews  by liieiiivoiee  tbitithe fkiMiffmBit^^ 

'  shipper^aad  JP^tiitirvmM  ^^ sell  th^  gMdsry  sidgMt lb  an 

-  i^oiudile  dabu  |n  Ori^fmoU^  not  io^poBs^sdbil^Kut  isjbe 

1  van^tsed  out  of  the  prootedb  df  die  aite*  -  O^^ 

*  was.  octtitent  with  a  security  shofCi<if  a  lq|at  tifjtkt^  add 

relied  <m  Pettttt  fcft  thedud  estticadctfi'df  that»tt^«^ 

posed  iif^bkn.'  Wbile^llie  goods  irerekiapedieyl^dbf^ 

•  tb^y  beloBg^^o  &e  Plaiafiffi 'whose  ^dsi^inuMidt  ^so^  &- 

firm  even  as^MKt  ofa  mbrtgag^i  for  the  PfaiSdtifeni  ftlisw^ 

'  in  Chanicely asserts  the  property  and 'posses^bti  to'te  in 

Ae  JMaiiitiff,  and  only  adtniCs^  an  agfeeitieili  tk^vp^y 

Grfyooold  oHt  erf"  the  proceeds*     But  a  mortgagoi^'in 

possession  may  sue  in  trover  aoy  party  ekcept.  th^fiiort- 

gi^ee;  and  admitting  GV-MttioAf  to^  be  mortgagee)  yet  if 

he  permits  the  mortgagor  to  remain  in  possession,  as 

againfirt  hfm'  a  'wrongdoer  camnbt  set-  up  GrnMolUFs  tide. 

'  A  mortgagor  of  real  ptofpettj^   though  be  eannot 

meintaJn  ejectment*  may  itipiatain  trespass  against  ihay 

wrotlgdoer, .  cfxoept  the  mortgagee;  and  where  tfeirpass 

would  lie  for^e  possessor  of  real  property^  trover' will 

'  lie  Ibflbe  possessor  of  personedty.  '  If  it  Weiod'oiharwlie^ 

''>ibe  gr^atesA  ineonvehien^  might  be  incurred,  ^abd  a 

mortgagor  who  resides  here  might  be  prevented'^ftdm 

'  suing  a  Wrong-doer,  though  the  mortgagee  might  be  on 

-the  other  ^ide  of  the  world. 

"  W{t4  respeift  to  the  alleged  insofficiency  of  the  de- 
mclnd  which  was  made  on  behalf  of  the  Plain^^  I  thmk 
ho  demand  was  necessary.  PMitfhaA  no  authority  to 
pledge  &e  goods,  abd  ibe  D^feudaiiif s  posses^kn^  was 
wrongful : «— in  Stiemeld  v*  Hbldeni  the  goods,  though  de- 
livered to  a  btt>ker  whoimade  advanees,  Wete  deltvered, 
not  as  ar  pledge,  but  to '  b6  srold,  tod  w^ef  sold,  fa-Ae 
usual  course  of  business :  -—but  if  a  demand  were  neces- 

sary, 


,9-1, 


/Cjb^  ft!  XBI^ITY  TSUM 

tix>i4^kb  had^cted  uinjet  P^um  ^^  -       ^ 
1  TM  detaand  Uift  the  jpMoeed^  of  tbe.«d9.iiiot  batipg. 
hi^eti>  oam^lkd  tidtb»  lite  Plmntiff  wm  do!  ptenrnVoA  hefi 
dint  demlmd  frokn  suing  lAerwards  in  trorer.  -.^ 

'■,:"•  *  •  .      .     I  ■      '  .» 

Paric  J.  When  the  ftoto  of  1hi»  (Xisi»  mi^  d^^ 
tth%l»tlteaithefe  can  be  no  difficulty  about  the  law. 

Th6  plaintiff  was  indebted  to  Qriswdd  before  die 
shipment  of  the  sugars  in  question,  but  aldiough  be 
was  so  indebted,  it  nppieniuhy  thr  inTfritT  and  the  bill 
of  lading  that  the  sugars  were  shipped  in  his  name^  and 
a  lettef  was  written  by  him  at  the  same  time  to  P^iU 
tio  seQ  die  sugars  tm  histPlAintMP'i^  account. 

If  OriMold  meant  to  take  the  legal  interest  in  the 
ptopiettyiHA  shcUd  have  dene  so  at  the  tine  of  di^ 
sbi|taMkit|  and  have  cousigu^it  in  his  owp,  name. 
'  It  iq^iearsf  tixi^  irom  At  answer  in  Chancery,  -diat 
OMMoUtmSnrU  dni  Ihebtbalf  of  the  Plaintifl^  and  diat 
li«  wrrile  a  laHter^  in'whicfa  he  says,  *^  Mr.  Sdleei  wishes 
4ie  Mgai«  to  be  bM.^  '  Ifibt  property  in  them  weie 
dO(^ 'Mited  inlhkn,  liAw  was  k  deve^  ?  .  '  r 
: '  Vfiih  i^eSj^ect  to  the  detnandf  I  am  ioclhi^  to^dunk 
that  Ji  was  vnoeoessaiy;  oi!^  i^nacMsaryrtbMlBffslkBd 
stiffldentaadiority to flMfta-it  '.  f  <  .  a 


BuRROUGH  J.  Nothing  was  ever  done  to  alter  die 
^t  of  t)ie*Plidadff oik  Ae  biU  't>f  luAiil^;.  t^  c^  of 
possessicm  was  never  out  of  him,  and  GrUioM  had  JM> 
mote  than  an  equitable  claim. 

H  <0^Mtei?x^*  ^l8gite*ith:  idie  epiOAWf«^.tlia,(;;9Vi^ 

has  sufficient  interest  to  mainfiaiil.  tioVff«.  i  lln4(^i))tedlf 
ayiuoHguger  in  possession  may  maintain  trover ;  but  I 
diink  that  the  plaintiff  was  mortgagor  oid  of  pofisessiun, 

and 


add  Qrhoxii  moitgdgee  m  fxMUfidMki-  tUe  ttilL  viCladingf. 
operating  as  a  eoti¥eyttii^'vof  til^  ^oocb  l«  i%^l4tt!«i; 
agent  bf  Grimold*  If  U  were  odierwisOi  ni^raiiDiild 
tbe  wiiote  of  the  proeeeds  h&t&  bean  made  fqnfale'tai 
Oristocid?  ••:•'■';.:..        .-.r 

The  rest  of  the  Court,  however,  entertaming  a  di& 

ferent optni<»i, tho rule «iii0&4)e •  •'  \-t'i. 

'Diadbai^rfidkr 


>  ,  I    • 


-9  •  «  »    •  a 


QROSSr  S^xjt.  opposed  a  rdedMufied  by  JSO^^ga^ 
caHittg  on  die  D€ftddaatK>  ihevr  omsevriiyelbftjpflh 

* 

ftndaaifs  aJipeftrMi^  efilaved  on  tbe£liicer^».bQo|c  jbobld 
not  be  ttrtttkoat,  attd  why,  if  tha  Defendant  sbonldi^H 
pear 'by  guardian,  his  jdea  dboidd  not  km  inade«oiri> 
S^rmable  ibereio,  and  ^y  the  Dafiendaat  should  Mt  pi^ 
the  PLiintiff  his  eoats  obcaaiooed  by  ibe  DefisndanfA.fitr 
tomeyhaitFiiig  appealed  and  pleaded  for  iMbudititt  by 
atloiaiey^  toibwipg  him >  to  be  ^n  lafiuiti.aDd  wk^jtb^ 
Defendant  should  not  be  obliged  to- aooept^iiotitift  £9f 
trial  for  the  sittings  after  this  term. 

"   CJrt>dis  struggled  hard  agtunat  the  infinDrtf»  pa)mg  1^^ 

•but 


•*-  *..    .  '^  'J 


The  Court  said  he  might  have  redress  agaiost  his 
^ttDrhey,  and  ttide  Ae  ttiM-  absotii^ ;  •  thiAking.thft  pro- 
oeeffii)^  ttHi^ U^  etiaMailie 3>afimdAn(»  to .ti|unadvwh 
tagtodf<bei)tge^tkmoiif4M>ni«4  t    :  >  j...:  ..    .        ..•' 


6M -^  CA,&BSi9 -TmiTAlTV  TERMi 


■01  r-'*.  .•    ',    '  .'I'lj  '.'.*  -.Mit-r  'w.-.,'  r;j   .fi  .- .  i;'t      .  r.j'J. 


jtmez.  * ' '  >iSKaw  and  Ofehem <f.  8addi«»i.  *  - 

Defendant,  ^RO  VER  for  a  30/.  banfc  of  2!^gamf  AotfeV  '     '       '"*^ 
^  witxwssy  -^^  ^^  ^^  before  S^5^  C.  J.,  hondon  sittiii|^ 

having  admit-  affiiir  23^51^^  ^rm,  h  np^eatisd  that  the  note  ib  question 

^^^^*J|  h«i  been  stolen  In  S^feihber  1 8«1.,  fwm  the  porter  dP  tt(^ 

bankers,  or  at  PFa!ntifi!r,  who  w^re  bankers  iti  the  Strand,  and'Aat' 

Doncasteri*  after  ^y  pt\)dbhning  thefr  loss,   they  traced  H  ia 

to  aa^cr,  Octofh-  hiSt  to  the  hands  of  the  Defendant^  a  Ifvery- 

« from  a  stable  keepet  and  horise-dealer  at  Oxfbrd.    Upon  heing 

^^i  ^  aplplf6d  to  tttk  flie  part  o^  the  Plaintiffs,  he  said,  a6fcordfag 


Jhneasier 

races,  for  bets  to  one  witness,  ^^he  had  received  it  from  a  stnihger  at 

won,**  a  30/.  Boneaster  races  m  paym^nt-ftr  bets  won,  W  fit  chiinge 

landnoxt,  ^^  of  piftytaent  fbt  bets  lost' oh  somie  of  the  'races  t"  * 

without  in-  acfcofdlng'to  Another  perton,  piWttrt  At  thfe  a(ahie'^ 

quiring  or  tak-  ^\^^^^^^    <<  from   his  bankers  at  Oxford,  tft  al^^JOdir- 
mg  any  ac-  '  •/     •^ 

count  of  the  caster  J*'     The    Defendant   did    not   call   the   Oxford 

number  of  the  bankers*  *'     "    ■            v  •                      ••  :.    •  ...  .  '  -.v,  1  i    1  . 

noti^  and  the  #•*                     *                                                                        #• 

jury,  in  an  ac-  ^^^  j^^  ^^  directed  to  find  for  the  Defendant  if  . 

tion  by  the       they  believed  the  last  witness ;  they  found,  however,  for 
note»  and  duly 

publi^ed  their      jy^jf^  g^jj^  obtained  a;rule  nisi  for  a  new  trial,  agwnst 

josst  nAting^         -  .  - 
found  a  ver-     ^hich 

dictfbr»ite>  "       '   ^'^   ..••.'    ,  ■  '    '^M^r 

^^L^itaoir  ^    ^8M*»»^*te*jCJ  shiwre*  caqse.    Tha;©efendanfc  did 
trial.  «.•  '• '  :  Jiot  ttso  floflkiedt'oaaljons  *<3iZ{  V.  CMA/^'^a))  'Ittis^^li-' 
;'    ;  '^nimn  thalrpMfas ^Ki)  is4t  usdallyibn  hwr^e-^M^  Wcp^X 
.  ..  ,.<  ,  *  .most  accurate  accounts  of  their  bets,   and  Doncaster* 
'      '  ^    '^kMbig^  ntotori(Mk  t^ddti'  «f  ^mispieidiift  *^dMifd€€ei«,'''<Se* 

.    'n/  /'       ■  1    ♦«.     •  -. 

_.v  .^  Defendant 


IV  Ta«  <SsyEitfti[ iYkaeC  oBvQ39Qi;iy.  6(1 


,* 


t*:\ 


^    1    'k 


Defcdidant  ought  to  have  done  for  the  public,  with  re-       1890^  ^ 

spect  to  the  notes  received)  what  he  would  do  for 

himself  in  respect  of  his  bets,  namely,  keep  an  account. 

Sut  the  Defendant  receiyed  the  notes  on  a  bad  consider-     Saddler. 

atioD,  for  though  bonseriMes  dvt  lejgriiz«A  tor'a  certain 

extent  by  IS  G.  2.  c.  19.  aiid  18  G.d.  e.  84.,  yet  bets 

upon  then^ are.yoid under  9  Ann^c^  lli^         ;    f  i  /  <  .  >  '  i 

WUde  contrcU  The  JDefendant  escercised  .suffi^wfr  :> 
caution;  at  least,  ^amuch  as  eircmnstaDces  f^liRJitt^'i  Iti^  { 
is  not  possible  in  the  huriry  of  a  race  to  taketb^nufnbeacS'T 
,  of  notes*  Gift  y.  Cubitt  was  the  case  of  a  :tra4wiM^^ 
and  a  check,  not  a  bank  note,  which  is  equivalent  ^  \ 
mcney;  and  a  tradesman  behind  a  counter  haal^jisupe 
and  means  of  inquiry  which  are  denied  to  a  party 'On  a*  - 
rac&iCouTse*  '       ^        •  •••    ^'.  .,• 

The  arguQ(iei^t  taken  firom  the  statute  of.' J[ffiif>.i&\ 
tenable^  would  go  to  show^  that  the  De&ndfmt  could  not  ^ 
bayf»  supported  an  indictment  if  be  bad.  been  robbed  of 
the  ho^k^note; '  ■      > 

The  Court  granted  a  new  trial  on  payment  of  costs^^  -  ?^ 


':    :•  >.  • 


I    • 


Selby  t?.  Eden. 


■  ••   I^  ;■    •• 

« 

V    .'    ^  ii*  ,   : 

\i 

1  < 

npHE  Plaintiff  declared  that  one  N.  Atekesorit  by  bis  lV>d«Ur.* 
.  biH  df  latBange,  nqatoed  -Atf  Defeiidtat  thrte  ^S^£J|jJf* 
mdQtbs-aftfer  date'to  pay  to  t&le  order  of'itfL  .^AalMBn.i]k  itated  it  to  . 
Lnkfiak  ^SM.  l«s^  nbieh  bm  tiii  iJlafeadttttotZinidm  ^'^Ix™ 

.  dnwii  pAyabis 

the4rRweri9^|iA!|i,si4^iip9fpf)$d|y  tbeD^fe^^  at^frding  to  die. 

usage  of  roercbants : 

Held,  that  averment  and  proof  of  presentment  for  payment  in  laniom^  or  of 
excuse  for  nouFfiresentment  in  Lwdoih  wert  nnnecesiiry. 

accepted 


AHta)  tenii)  k  iMis  ol^Mted^n  bdUdi^bPihe  BifJIU^Shi^ 

o^mO^  and  «  v*dkl  Wkit  ibiJB^  jbl  tle^^AuAi^*'^''^^  ' 
irBMiii|iiiff)t>Jli.  Ill  rriiifi  liiiiiij  m^ftd-wmeii^iBli^ 


th^^^rdvislons  of  the  1  &^  G.4.  c78.,  (whidbi' 
dut  tti  acceptance  made  paydble  at  a  bankar' 
b^  deeiped  a  gfoaal.  amq»»piw>  .Mem>>wyiqrHBt* 
wii^  the  vprds .«  a>»{  not  gfegw^^»")  -thyt  .yVilwaiifag  zi 
to  its  title,  beipg  cppened.  to,  yrfqrtqyf «  ff^^^gg^lB^lo 
onljr.tQ  i«»es  wiwe  t|b»  bjU  i«.  ly  ,th|i)>  flt]qy^flrt>jaiijt^ 
P*3^«ple.  ,»t  ^  paf ticuUr  pU^  f^apd  j)o(j.t(^,{$a«[|8  fi^gmMi 
the  flr«p»fr  nudses  it  a9.p8;al)KI>;<4«ll«Wtflttl!^^a 
body  of  the  bill.    Tbi%j  th^  ijtp^  fivgrwro^/OfrPitjaftio 
of  1^. bill  draf^n payablvn Xwiio»»  aodtb^ 4rt{|^ijiJ| flBftlo 
^"Yi^g.pwpospd  to  alfe?  Hh^  effe<^  of^  a  £ipe»t\  «<|;e0fQd 
anof,  the  case  .roiwt  be  ,cot^sidfgcf4.a*A  9»e  jb|^f)f  ^t, 
•tatutei  but  before,  tbe  f ^a6ite..-on,  «H«^  jl*bi»v  D Wl»tl>q 
m^t  to^e.^ce^ptor  in,X4^t4(m.jfr9»,,f^,^f^9im(mdU^ 
«^S°t  ,^?  ?^«  bpldec  lyvijy ■affl,(^,||ffHnjtf, jmn j>|g|r  ,o 
at  a^  ef epts,  aa  avwo^t  tM  <|1^,  <|iMiW^MAW^rui 
wqd.  without  sac9e8n  to  find  bi&pla^  P^faif'nUi'fa.iJHiHU 
cited  Saita^arVf'  ^  ,^W|ff4<!)»i  JW«»»»ier-aftW«(tt^ 
•ad  HtnK  y.  Sowes,  [c)    •_  ...  '      ^     -r  ^ .  rttrf-tad 


IN  f HB  'B^Bpfm./YM9  ^  ^GSBiOiiV.  tit 


miie  Seijt  Tha  olQeol  of  Oi?  ^fiilt,  1  tf  ft  ^'4» 
^.  7B.  wpuld  fap  4efei#ec^  If  aa  Af:p«pt4M*  p^fabie'^it  ip 
fiarticufair  place  fagr  reasfm  oF  ibe  luif niigpi  itectfijjr  ilhd 
drawer  were  qot  i^  lajugh  within  line  tip^ratimiai  fM 
act  as  m  aceepUnce  made  pa]raU«;«(a.itar^I«e  pfanl 
by  reason  of  i^e  lai^uage  tts^dkgrjtbe aeeepfent  / .  .1 
.  ^iidepeiiideQtigrp  b9weTer^;or  di$  aolt^iit)i^appteijiADn 
^  dedar^on.  ^  ^Ipp;^  th^deftMfiM'9  iiaWU^  vr  ID^.aiil 
aqtjoa ^^stifu  P|(^plfir. ^  nvj^MnQntof. jofc-eattiteia^t 

tb^ balder;  U A^t  liipil^c^  iVlifm^  t^  rUdkiogphrdehaai^'i 

nor  to  time;  Turner  v.  Hayden.  (a)  After  the  bill  is 
due^.tbe  i(i90ttpt)i^Bftf  al4e  pa  davmin^».aM:^a  af eniaat 
of  request  is  Q9t  iieo^saxy*:  :if\^g^y.'EUi9^(fiy 

f       r  ' 

Hoianquet  was  beard  in  aiipport  of  bis  rule^  in.  tbis  ; 
term ;  and  tbe  C<)urt  having  taken  time  to  consid^^ 

^estC.  J.  now  d^vered  judgment.    In  this  case  U 
is  Uttnebesterjrftrustft  eonsider,  whether,  independently 
of  fifeijh.  O^tidbtt^  act  (<r)  the  declaration  ought  to  have 
coAtttned  an  averment  that  the  bill  waD?  presented  for 
fMTfniein  t6 -die  acceptor  in  ILomtoi,  or  an  excuse  for  ' 
ndM^rthemmeirt^  becaase  we  are  aK  of  opinion  that  die 
oiAltifioD  is  cored  by-that'  act.    Perhaps  the  prearoUe 
oPOA  act  does  not  apply  to  sttch  a  case  as  the  present^    . 
but  it  i^  a  remedial 'Statute;  and  die  enacting  part  ^ms 
deadyio  embrace  every  instance  In  which  a  bill  is  made  ' 
pajrttle  at  a  particular  place :  **  If  any  person  shall  ac- 
cept' kMI  of  ekdiinge  ^yable  at  the  house  of  a  banker^ 
or  mher  fitieij  w^dutfurifaer  expression  in  his  accept- 
aaee,  snch  acceptance  sfaaH  be  deemed  and  taked  to  bie  to 
allMllentHindpttfpos^a  ^^eneral  aci^eptance'of  such  bllt.^ 

"t^  words  -  6r  the  kct  ^enlbntce'  any  'bilT  payable  at  a '  ^ 
bankers  or  oM^rjpZoce/ and  no  distlbcdbn  b  maidlebe^' 

(ail**,*  a  I-    ci(*)iaen»*t»4I5.i'^»W^Mi^^«|i^»^ 

^^lii.  Tt  tweea 


PfkenkM^ama  wfaavptto  biiU  iijrtfKteTediSoipayiiilisbjr 

the  kDgMge^'O&tti^^dtiwlH^iisndriil^^ 

r^n4eved  m^^ikyMe  Uyi  the  iibgua^  oF;tfad  oocdpteirr 

ei  Jxtfwiiy'  ttod%^  a^generU  fitce^nanqc^  (iiideiH><lfab-n^ 
c%)Conttildanc)itt:iviiordsupravided  bjr  th^  lidiUbo  itaBtkij 
theacceptdni^v^iitidTioCelsewheiie/'  w..  ;.://  Ji  .ii 
no.Th^^eptoit^hds not ^om  this^  and'tiVkterie^rihBMbre, 

/iwff9,        ,  .       Gu«:sT  t;,  WiU-ASEY  and  Otli^rs.    i 

Three  codiciU  JN  this  case  (sent  by  the  Master  of  the  RbHi  i^cAhs 
dates  were  in-        opinion  of  this  Court,  and  reported  at  length,  anUf 

doned  on  a  WtilAlks&SjHht'et  ^cdiilcfb  bf 'dmer^^t'•datei-\l'Wt^^e^l- 
teilld'£^^^  'rfArsed -bri  k 'Vi^V,  'du7y'att^feted*fbf  piiisJh^  i^^>  prd- 
p*L*ing  roil  't^hy.'^  The  flrlt'i-^ferred  to  laridfe'ihfentWnWl  -iifithe 
property.  The  >^\\^  hmde  i  tHspositloil  of  lartds  pur<^s^^- stitei- 
fo"unSml.  '^liehily  W  the  Viff,  according  to  direetk)rii^f«'*tlie*ifll 
cioned  in  the  fe'tii  the'  ddv*&or*k  hnds  iri  generiil,''gavy  t  Kg^Wllte 
?"'  hLt  of  '3^^»s6t^s*^*^  «^^  ippckhted'-h^r  bktciirtfiici 'Ih^.iflWittfti 
UnKu«^hM-^'c) ' tHfe'  fexecUfor^'Tiiimed'4ti''«ie  irtft:  it  Was  ittl»it^% 
ed  fubsequent-  only  two  ilrfirifessfe:  '^The  iekloha;  '  WhtcV  afeti^'i*^  ftl- 
Zropi<inirTo  *  tcst^d  by  Only  two  witnesses,  referred  to  lands  mentioned 
directionB  m  m  tne  will,  gave  directions  touching  the  ssile  of  a  poMicm 
the  will  a.  to  '-;^  ^^l^  • -Voked  a  legac^  given  'by*  lifi'e  'wTlT;^'ana<5i{i. 
lands  in  gene-  pointed  two  new  executors  in  the  room  of  thp^^  mdn- 

nl,  give  a  tioned  in  tlie.  wilU'  ^Tli^  thircl  merefy  appoin^e9  i"84w 
legacy  to  the  -fJi/'j/i    a   ,*■;   \i'/Auyi  b;<.i;      .i:   ii    .>  »  »  ^lU       .bi»fnu<st>iq 

devi.oj'.  wife.,wrt  WjHltf ,/f  fi»W'»7??^r .fM^^^^^  '".J^V^fH??  tSfJ^C 
the  will :  it  was  Attested  by  only  two  witnesses.    The  second,  which  also  was  itialM 

by  oply  two  WliI^se^VK»TM7o<liMk^HMM(t>n(^  teUUe:#UI,^4v«4UittiEift«rrMili. 

ing  the  sale  of 

two  new  executors 

appointed  a  neW 

and  was  attested  by  thne^  witnesses : 

Hdd,  that  the  third  tbtSdf  tipt^AM  i»^  repubUcation  oB^k  fit«.^^  i*"^  ^ 


» 

iCiJectitori:if]Milibi)robi»'iorf  tb&i  eadooitUrfs/  oamod^nn^jib^ 

8ecdnd(€Mi(aVai^iwdai«ttpfitttd  fty  Ahr^iwiyjtusefh    tJt 

T(be|GfuirtrbeU  tbat.di^  ihirdi  o4Ktt<^(|MWB  bvaroftabr 

llBBlbQidf  ;tfa^  vfiCCOAd  BDil.  of  flW' Will*  4lkltlidtI^>hN8      WMiASHT. 

]XBrchh5ed.:faabsequ0ntly.  to  liiewUV.  ^adioleiuiaitodk  io 
j|K)fivst  oodittl^  jidssed  bcbonUqg^tQiA/dkfiosltbajmqde 
in  the  will  as  to  th'6dewisot>'B  iMftdaJn  giSQCtnik  m  ^  -u  jd; 
*!' .  'Wliefli^itiie/thiffd  codictlrfot)ended.  isiAi  i«epiibHdaK!on 
of  the  ifitfflt^ .  thqri  i QtiinatQtl  .there  •  mi^llft .  .t)e^ 
Jbot;  as!  thb  TbpUblication  of  the  will  passed  the  subse- 
quently purchased  lands  on  the  same  trusts  as  the  first 
cxidicil  if  properly  exe,puJt^^.^  would  have  done^  they  . 
deemed  it  of  no  importance  to  consider  the  question 
further.  The  case,  however,  was-  now  remitted  to  the 
Court  for  their  opinion  as  to  the  repubhcation  of  the 

.M  .Q-w.Sfi«Ji,c<^itwlf4,  th^  tli^,tl^r.^^,c«K^cila|))^^'''*/|'^V>M^^^ 
BQtj  oqly  anq^i^^  ^<?i  t^e  w^U  but  wruM;^  .oi>„fhp,9^\ijfp    -li  'f  .'.  ill  v 

-fi*PW>  tjieih^^rd.  wa$^  ^,rep^bli9^tiqp,jQf tb^  Rx:,^\AtiaKnQh     , .  1"*;  ,"  ' /* 

lfiChe,(>pi|l}t  jqight,  perhiip^y.iiaye  (^i^iopc^qoed  byl;ti^e  i  -  ^  •  » la-rf 

^jW^nj^^qe,  t^^  in  Barn^f  v;,  Cnm,  (^), .  t^eipqdwH.iYfts  ..^'  ,".,^ ,  '„,  .,J 

tflpfcrqulyri^niveif^.  b;i^  cp»tflift?d  .^.ref^pnc?  tp  tb^, ,cpij-  ^  i  i^ n  i  v 

,^i}t?jJ9.t)be,.ii:ilL   .4npexs^tipp,fhQw^veri,  was,  accprfli^g  ; ,    :  " "  "^^| 

.Jp  |b^,aHtbp«;itie*,refei:f^d,Jo,,3i^ffici^t.pf  it^elC , ,      ,.    .  „.,;  .  ...  bV 

Spankie  SerjL  contra.     A  codicil,  in  order  to  efDbct  a   '^'  ^''*  •'"^>fi 

^^JtPPW^?^"  ,?^  ^.1^''^'>  ."?."^^.?'^^l7  refer  to  it:  Barnes  p.  ,,  ;  ,  ^^i 
ilKCr(m.x  The  third  codicil  refers  to  the  second  onWf  ^  ''*-•  ^   ifi 
from  which  an  intention  to  e3cckide..the  first  may  lie '' ^'^    '  *•  ^^c 
presumed.     Besides,  if  the  third  codicil  be  a  repub-  jr^i  oi  y.£:^-*i 

f  iiUlon  of  thrfif St,  and  with  «iat,  ofthf^wW,  it'tfrfcis'^^'''  '  *^ '^'^^ 

.rtbeiwalt'dowD/jtpeihe  iime  sf'PubUsliMQg.^^bei. third codirl  \v*   i....  ^d 
^ til';  i^d  ttii$  ?*'ould'be  inoompatible  ^Uh  tb« i«^l^  nHifch^^  ^^^^  -^ •  v  ii 


'      V     ' 


•ji-ji'^i-K;/  T  t  S   •  tone 
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^i7\  ,Y1   ()Tr>   .1.'.  5if  iT  I  r/'iv''"   '   M   '^1 

1826.       sons  who,  under  the  second  codicil,  ceased  to  be  trustees 


Jtau  Jo» 


The  following  oertrflcat^  was^ftefw^ivaii  gt^^  t^*:.^^ 
l^'^W^'kaVt  htdrd'this  b^e  hrguefl  liy^cattfe^l,^^fid?lre 
df  i^iot!  that  the  third  dodtdl  bp^t'Ateh^fis  ^^-V^j^lfiS? 
li^iWoii'dri&efSkt'dAdttB.^^  '^^  '"''  ''^-'^^  ,l)t»i.-iJiiv.a 

V  ovv  >:'^  ^  '%^  " .  -'     ''.'.'   f»   .•.  <■  :.v'"  %:'•**' V  i.^\^U 

:  \^i:i{  aI  i;'.    "iV  V  TT'^^'^'^^^mi'tici  iH  rnl;  iJ'»3Wl9d 

Settlanent  of  ^UJE)  fblkmiag  rase  iras  sort  by^  ihaVikeiGbUieWi 

r'^l^d  his  '*' '  fiw^^*««t>ln'ott  of  Ube  Court  of  tQoimnoariFktt  F*^ 

]ietr%  to  the  !^  0^^n2Tm0^afiibei%8etsediin-fe^ 

^^  t^*^  '^*  t^loaments,  dnd  kc«ediiainentd)lKkieLfa8fierfiidnibii«djl  nc 

ratil  a*iii^*  ^  'Sy^  iDdeDlmiei  m  of  ]  Inaae  )dncl  t  i^toiM,  i  bei|»iH||f o^Mi 

riage  between  tespeotiwplytjdn  4>rab<nili  the  tst  land i!Sdi«ia3is(^JiMtf 

B.  G.  ^hento  ^^^^  ^''^  n^^^'^^^ff  i^P^^  dr  vKpreitoed  b^ib^midb 
tlw  use  of  B«l^i}tt^  WaUir  \Treatiybn^  ef  the  fivsV  piii%.  thb'FURiflii;^ 
j:  r.  for  die   Sakie^  BrW««j^»^  .>)f  ^rife  ficfeond  par V  . Jfoiw*  'flw^ 

whh'severar  tiysBnaid  tdefdribbd^.  o£  tbe  .^od  ^drt^u^BtiitdAlfA'iG^ 
limititions  lo'i   ^.-.tn*^^,;  I. ..ft  ,;•;■  jfi/.j    ..r. (■!).,   ,>'i-:j.ir>  iz'j  tidfIi   ^vs*tO 

over  on  the  deat^  of  K.  %  in  iifv^ur  ajf  hi^  wife,  and  chjldren,  wit|^  4  ^"^fffi  %B 
yean  in  T.  f,,  t6' commence  on  the  death  of  R.T,^  for  securing  a  rent-cnargelo^e 
wife  of  T.S*f  alfd^cp»da^f!amdod)dln(p^afll|inte>af•dlli^l^^l^ 

foregoing,  to  ir.,7l,wdhi»hcirm.  j  ^  .   .\),.\    \.  '  \  ,,i  T.'in'iv^'  1^''  tJ-^^i^ 

IF*  r.  died  before  the  marriage 'of  2^.  T.,  who  wa^  his  heir  at  law,  leavuie  .a  i»-ffl 

and  execntort:  Held)  fhbt  thi  exeCutM  <M  mrti'fittb-^it^'ihteteit  !i  tUJ  jMUUtt^^ 

and  that  i^  T*  tookf^  fct  if^  tji^^j^bif^t  ]^J}^it?pi  for.  (300^  ]M:s^.u\^  iud-^V  1»ui2 

^  ^'  thereia 


'*  >>^n 


1/   '  i  I    Y  I  l/JL;'iT  /.I  <Ui}A'3„  old 

IN  THE  Sjbventh  Year  OP  GEO.  IV.  617 

ei)'.ff  ;;'J  r-jg  •>»  v'-i^'a  -.'LMixg  (»/K)'jo^  oifj  I'jiirui  eOflw  8uo3        .8S3I 
tnerem   also   described,   of  the   fourth   part^^ajqa^  the 

Rev.^7%oi7Mr5  Simleton  and  Henru  Georsre  Gr^y  thesein   „^ 

iiiio  >  V  it,T'vT.,Wf.,.  r^'\>  >'.;•'[  if^  firii<»M-,;.  7  Yin  .>jri        Trex^lyan 

respectively  described,  of  the  fifth  part,    r .  •  1^  \r^  «i  n  >t 

Reciting,  that  a  majrriag^  w%s  i^re^d  upon  a^^^  in-  Trevelyan* 
tended  shortly  to  be.  soleipnizea  between  the  Plaintiff^ 

.^,Jtf  ?fras  rwUa^^  ^b?t i!f^-«9P?W?''fttWR; Qii,.^^!^\A 

mentioned,  Walter  Trevelyan  gr^fit^i  .t^rgi^if^^i  ^^^1 
aQ^VtIe([6l^/ilnto  Thomas  Singleton  and  Henry  George 
Gr^^i/fifid/tQl.  their  heirs  and  assigns,  all  the  capital 
ro^aniqea^laids,  &c.  (described  in  the  deed), 

To  .b0ld)tb6  same  unto  Thomas  Singleton  and  Henry 
George  Girey^  their  heirs  and  assigns,  to  the  use  of 
Walter  Trevelyan  and  his  heirs,  until  the  said  marriage 
between  the  Plainuff'anff^Srzfl^J  Grey  should  be  had ; 
and  from  and  after  the  solemnization  thereof  to  the  use 

of  the  Plaintiff]  Raleigh  TV^^ra,  without  impeachment 
of  waste;  and  from  and  after  the  decease  of  the  Plain- 

iiBiBaif^Trive1\^  theip  to.^e  ^eotithiili  'ElMiieK  io  ^tx^m-^Xw^Z 

G»3raiii^IhiM3'!as8igh^i  hn'oafce*  kh6  should' suiftiTe^  the  \^\^1^^^'^'y 

^iMtttilOiihigbl.hfcve  and  eajojrjDrhsr .hatHrkl  Ufi^  ^ind  od?  oi  ^tihA 

in  litoroF^omer  'And;  tfaiftdg^  <  sni  iikDul  bun  .^irijeatbr  ^,  ^}^  }^  f^^ 

1  n  •        11  ni-       rt  111    •       111  ^irL{'i\\  ^m\  hn& 

ICi»ulychiiM^u6f  ,400/^  tdi'be^paiid  teitt  peyalilei  atr/the  .^j-m  t,  Vmu 
tii)nl,^iid4nlmlMibr.thMeia[mfiiilioned^  nritb-pdioefi>of  nt^vw-^d  9^£h 
4i9fti!0s«<bQd  ienU-ji  ;/imdi  siibject  Ithetete^ ^nd  fi^n^ aiud  ^^  ^^^^^'^^.  V^  [^^ 
^OioiediiteJi^: ^fi»r; daetdetekse  >of  the  Tlatfitifl}  iBofn^  ?<>  osii  oHt 
^(^vrtj^jftvi^  ibd, tiffin {cdfln.  »£Ki!»9iisr^i.  C^.  'should  ^iirsiiia  ^'\  ''^  *j^  ;^^^ 
^ip;  )tQ\tbe iisA of i  ThpnMB^Sin^t'&n  sJaAHrnhf  Oeorgisf  ^icrjv^a  Hm  v 
Gr^,  their  executors^  administrators,  and  assigns  for  tv-^i\n'*'r\\ 
fife  term' piF  sob  Wars  frooi  tlici'de^tth  pf.the!  rlQintiffiV ->  T 


trust,  for  securing  to  Elizabeth  Grqj  ^e  payment  of  the  ^\  'V^''  ^^'^ 
IB9ft^X  W  leariy.irentrchiqirg^  l»  tti^re^a  ^lefttipijfwjj    «.  iuiv.a  f  ..3 


and/rom  aii<i  i;^^tbl»^dltI^r)fiAlM'?)^  "^^     «^^>ito^'  *^  ^^  ^^^'  ^--^ 
flitjit>fll  T  t  3  ation 


'6?8  ■'' 6~&'is''i/^'&mf%m  • 


.r'r.Rr  BnlrAUim   ?^n7/  f-.VA:^V      tr?\,   ^,  ,  .   -.•,  t  ;  >.\»ts.    •^.  •.  -...-r.^ 


fl/ion  ^  /A^  /CT-wi  qjf  SOb  y^flrr^,  and  subject  tKeretoj  in 

«.y.,:«ra«T   ,,^^ffr  J^«jf/^f^«,  hb  heirs  and  assigns /or  f^;^»^fj^ 

TsiVKTAK.   «raa  therejby  provided,   that  when   the  trust  thereoy 

^^qpclpriefj  of  the  said  term  6f  SOQ  yfears  snouia  oe  per- 

,fonned>.  the  t^rm  3l^^  '  "*  "' *    '.  **^'''    ^ 

Walter  Trevelyan  left  the  Piamiiir,  Jtaiei^  ^     , 

Il^f^.^lde^t  SOB  and  h^ii;  at  law,  huri  surviving'. '  WdUer 
Tre^lvan  duly  made,  and  published  his' Vast  wBi  ana  tes- 
^toin^nt  in  writinfi%  dated  ISih  May  1818,  ahd  appointed 

Hiiam  Draej 

.   ■»     ,..      ..,  -,   ^-;w;.    1,-../   V-  ».     -.   ,-i;     M'H    */:'   ;{,>:!. 

proper  ecclesiastical  court. 
.wf«  The  question  tor  ,the  opinion  of- the  Court  was, 
^,\Vhe^her:thfi  executors  of  fValter  Trevetyan^xltiAei  or 
.,by  virtue  sof  the  limitations  created  by  the'  Wid^set- 
. ,  tlemeBt,  took  any  and  what  estate  or  interest  m  the 
,.:latids  and  hereflitameots  therein  conip;*isear 'Ana  also, 
.  What  estate  and  interest  the,  Flaintitt,  jRaTei£n  Trevetyam 
g'JOQK^an  the, same  land^  and  hereoitaments,  under  oroy 
▼irltiie  pf  the  limitations  created  by  the  saia  sei^eSiSit, 
and  as  the  heir  at  law  of  Walter  ±revelyafi ? 


,  aiid  Omltm  Seilt Tof  the  Defenaani^iiH^l!Ktk  1^^^^^ 

,  ,    iVgumem'/iii^t^e^^^^^^  l^a%%'^;^rj,^^ffites 

the  whole  property  as  heir  of  Walter  Trevelj}afi;wl  the 


roarrftg&'4»C>>£Ay^/a^}  Walter  had  ^p^.^^l^t^.^Oj  Jum  and 

his  heirs;  'fth^'&d^in^  died  before  ih^  4ka^riagl^  while 

,^  *that  estate  was  still  in  him,,  and  befofig^ttis  sulnequent 

estate 


mtate  pitr  autre  vie  took  effect,  Raleinh  vas  entitled  as  lBi'6. 
■v.;  ■*■■■,  :.■.,!  ...  V  I?- V^..-,,  -.n^.-Xa  .v.-.,M,  \aB8l  ' 
iHf-     „;  ■„,      ,,       ,,.,,-,    .,,.„     ,,;,,,;.  Tmraif-m 

,;  'The  executors  of  Walter  coiitd  riot' taite'^s'Sb^cral  «Afja«iiT 
,  occupants  the  estate  pur  aiOre' vie,  wtiicli  '"ttas "Itrtlttfed  Tbwm-yah 
'    ',■"     -"  ■       .     .  ■■^'         ■.  .;.    .:-,.  Lj  >■.■;!  ./Ji.  ij,//    .KAYjavsnT 

^).  hinp  ^s  a  contingent  or  springinc  use;  for  sneCiui  oc- 

r cupancy  can  only  take  place  ,where'  tne  tesiatdV  ^ms 
been  in  possession,  Holdeny.SmaUhrooi\dS,  A'^A^WaU 

„ter'9.  estate  pur  aufre  we  flever  tpok  efitftt :'  anfl  tne  heir 
is  to  be  preferred ;  Jbr  a  conveynpc?  of  an  estate  pur 
autre  vie  to  A.^  hjs  heirs,  executors,  and 'a3s1grii.^mU 
npf  pssft  the  freehold  to  ^e  assigns  to  the  iexcfusitin'^bf 

'the.^ieir.     Atkinson  v.  Baker. {6}     ['"''  '   ''   '■■in 
.  ^lei^h  tfieo,  a*  the  heir  of  Salter,  haS'ih  hini  Wfifre 

1  the  marriage  the  i^ine  jestate  ^a  his  ancestor,  it  Y^'^fle- 
fe^ible  by  the  springing  us^  to'  ari^  ori  tlie  mai'H^se, 
trilb  an  ultimate  reversion  after  thos^  tlses  liW't)e6n 
satisfied;  as  the  ancestor  would,  have  liad  tlie 'iSfst 
fee  <1efeas^ble,by,  an  estate  to  UimseW  pur  au//'e 'riej"ttic 

,  heir  took  the  )ik^  estate ;  aqd  when,'  on  the  marrlkg^e,  the 

,  estqte  jftir.  autrg  .vie  arose,  it  united  with  the  ultimate 
,  ,i;evjBrsion  for  every  purpose  except  that  of  bossesslOTi ; 

^  for  ^he  purposes  of  tenure,  for 

.the  whol^  woujil  be  desi^ribed  li 
,^  jfe'e:  |S/^W(!ys  |ca8e{c)j  and  the  ! 

.jpr^yept^tljis  union,   ^ifatesv,  B 
case  (e) :  Perkins,  tit.  i)(m^^  s, 

,  AfgUfnMit  for  .the  pefetidahts,  j  "ftie/lirnitation  to 
■■■Waibf  Tffve^an  for"  the  life  (^fJtaZei^gJs,  after' tMe'tilkiv 


riag^  had  taken  ptace,  w^s  a  contingent  springing' uk, 
B  possibility,  —  which  passed  to  nis  ^ecufors'  as  'oixu- 
,.,|^((i^  when^the  event  occurred  whbh  made  it  vest. 

,1,  ;Xhe  remainder  in  .fee  to  ft'alter,  a'tbr 'tne''iises  on 

"     '-r  :      .   ■  ■■■  1^  '       n  T,  1,  .,i  ;.,;  vn  „|,,„j  ._,i,„jj,  y,[j 

■  "■■ '"\i,y'r^gistifti  l''-i'  ■'■^^'l>  (J)^iAJlAai<i>««j)Ani:,'i 
■"-^^^'''-'""-  f'^'V"'^^-"— -'the 


1 


Tbivkltan 


y^lfi*       the  marriage^  could  not  unite  with  a  contingent  estate 
pur  tttdre  vie^  which  never  Tested  in  hioi.    The  same 
person  never  had  at  the  same  time  the  estate  for  life  and 
TlisviLTAy.  the    xemBiix^(^\  j^  )^^^^  not  take 

.place;  and  the  cases  which  have  been  cited  are  inap- 

.ib  .o.lv.a  flUwWp^t^/w  att.c^f%(»  th^  fi«rt  e«»te  *«  m¥t^ 
clif  urii  bai^rr  veste(f^.j^p^tl^ff,pftww^  whp.biid  Ibe  teiwmkr  mifiaaii 
biao.hejn-n    ^jjt^i^^^qcpjc^y.j^Qptrary  tD  th6( oljjfipti \of  tlto^ABitl•• 
-wii  eat  no  \^^J\k9Mi9V^i  <wtifi<«^to  t|saa'«fU»W«rf^i*au-«l)  7oi 


djwb  liij  icD{  t^^v^i*.  gj^fttfS.or^4nt^i<«  vJH  thfc  ibti\dii.4^4 

PM31  eHj  ij^^pfff^j  tppfc.,j^'l9«tatat.i|i  fQ^mt^lQjiiiiltlte.MBtrluida; 

"'odf o'';;.S  w*.  *i^^  ^>9  >>frtto,iif,ihe<iiipii« 

uh  ,Lbnfi  ^  ^n^m^^m^f^smh  i«ith0>>i«ent,06fcis  djrtptj^te tUb 
-^inawjeBwtirf  Ijjppjip^fl^o^  h»  wifp^:^nditQ^)khdriitbeD[ikiwdvafofgmB^ 

.cv.'^i.u  bat  .a.x  vti    -  'T     V  -  :i  .   -'  •^\^      '" j''^:!^^!^:' 

urnyi  9ii)  lo  i9bii;t..oi  '-3  :  L .  .-r  't.  '..-  »'. .  M  ,  ,•  J..  £.     V'  r.;r,;  ^;  GfekSfitl^V  *^ 

'ii  bn*  ;^^WI^^i^  b'lii  •*»  ^-.  •''  *>h'  '-'i  «'^  '•••'^  -  ''' •  '^^  ^ '' '-^  u-'-/  ^»  t.Cv  ;H  lo  rfiwb 
,rft«.'ib  ahl  5r.  T^t-i/ii  9lv<»  .V1/'.I  -^  ''. '/  ^-'J"  ''■  i---'"  i  ■^'-  '-^T'^J^  '^^^^  ^^"^''^^  -^  -^ 
•Jo  rf'c?b  9:f:  W'Jc  I  -iS  .  '.u'-roiji;  ^l  ...^  .-  •-•  i  •  -  *.  .  ■".  ^'-  •  ^^  ''>J  ^  J'^^  9^*  ^'^^  ''' 
llucVjb  ni  bfli  ,t.^'  :k  3-'  ''=  *'  if  '^■'•'t''  »••-.-  '  •  "''  '^'  ^  ^  "?  'Ti/^  e^invjiq  3»lJ  .G  :>\ 
t,a;i.V- fC\..\tA.^  r^.u-JL-i^  ^ti  Sv-!i''M]  .?.:j  :  isri  bjrp  .a  .K  o?  .9iieai  (bu?^o 
rb^imcmnL-  fme  6j£??sJrr','t,  il  ixyn  iV  A^  --  :  w-.i  Jr.  -.i-  '.  -:t  p.nis'.t  .U  ;H — U  .l\bnc 

nVoV'i  loT  3J£i<3  ns  oi  J-Ji'i-ri  o-m.-j.i  .a  .'^  <.C\  .V,  V>  liir-'/.  -Mil  no  HiU  .WeH 

'  >butl  »rt» 


/T^HB  feAotiiAg'  cost  w^  setii  by  tJi^  ^/ice-thiKhAl^  Oevbor  di- 
for  th0  <i|jfaMM  of  tlie  Court  of  Coriimbii'  Wiris  f  ^'  "c^d  that  his 

Oinl^ilMibig'^^s^d'ib  ft^^toipte  6f  CN»?tftttif^atfdk  stillaS  paying  M.  D. 
at  iMouwiih,  in  the  parish  of  Bichmondy  in  -Siii  ftSfi  j^.f'-'^:  ^^* 

*  intcrett  or 

county  of  Yark^  did,  in  such  manner  as  the  law  requires  niins  chained 

for  tbe-vitMty(«fd«^ft^^  Pi$i  ^^me^mf^^^^nd  ^n  bis  free- 

IttthilfajpafillfiltiM  I779i  md  wMdii'  sbfiiP  asl  Vel^tte'^t;&  thereto  in  pay- 
tiib'lUodri«t  vlkMWttrfrt*  is^  to  ffce'  wbrds  ta^^'fi^irie  "?.^-5-'. 

...  %V-r-U  Widow  of  hii 

igittowitlBT^  th^'iiJtd  «ttyi^^I  ^lO^fe  tfl'  iby  fl^6fl69<r  son  IL,  xo/.  a 

misbingis/^indb^iiibd'hoteditamems;'  sftttt^^  alr'l^-^  year tiU deatfr 
with,  in  the  parish  of  Richmond'iOM^ld;  mi't^f^^^  ^^h^ 
BieHt  ilf.lilJ^iuiV^feby  ^d  ftkh^lil  i^pe^i^";  ^^fad"^'^^  remabderof 
jtbDalit«ld,^iIdi«cf  IthW-thei  tentt  and  prdW  theri^l?  ^^^JJ^^^  ^ 
fflkjL\hoik^i^:^   pAyitig   UiMargitHt^  ikUM^  iticf  pli^  to  die^ 
i3dKdi>ijm^j<heit<ii«^<$I^^^^Mecu^      ttnd'admiVk!!^^  maintenance 
tOEtol^dAad  Hcs^s,  <d)e'itil6i^st  of  t^^'  pfidd}^  stAiii'  of  j.  j)^  ]^ 
ofiilOd&^iiintt  4^^,''Which  i4at1^  c^r|^  opoh  tlirfe  ibki^'  grandaon,  tiU 
'  Hp™«sj*^^"*«l|j«>tl4hetk(>^iii  payih^  anta;^H  l^  inZtLTtfS" 
widow  of  my  son,   Ralph   Dixony  lat^  at  'tte  t\bf  'dr  should  die  b«- 

L&HiUiff  ly^rdfant,  deceased,  one  annuity  or  clear  yearly  ^^»  *^  die 
,       q     A     r  maintenance 

and'educatioii^  of  Vu  grand-daughter.  ^.  F.  I>.  That  after  J.  D.  and  Jlf.  F.  D. 
nbMd^ltiM  WliiiiBld  twenty-one»  /T.  ^^  his  son,  should  have  an  annuity  of  so/,  out 
of  thf-fifi|^/^  tUp  term  of  his  iife,  subject  as  aforesaid :  the  remainder  of  the  rents 
were  devised  xo  A.D»  iae  the  life  of  W.  D..  or  till  her  second  marriage :  after  the 
death  of  W.  D,%  devisor  gave  all  his  lands  to  the  use  of  /•  D.  and  his  heih ;  and  if 
/•  D,  should  die  before  the  period  aforesaid  without  lawful  issue  living  at  his  death, 
he  gave  the  rents  to  IF.  D,  for  his  life,  subject  as  aforesaid ;  and  after  the  death  of 
IF.  D.  the  premises  were  to  go  to  his  children,  share  and  share  alike,  aad  ia  default 
of  such  issue,  to  A.  D.  and  her  heirs.  Devisor  died,  leaving  A*  D,,  /•  D^  M.  F%  D^ 
and  /F.  D. — W*  D.  being  his  heir  at  law  i^^A.D,  next  died,  intestate  and  unmarried ; 
J.D.  afterwards  attained  twenty*one,  and  died  unmarried,  in  the  liMme  oi  WiD.x 
Held,  that  on  the  death  of «/.  D.,  W.  D.  became  entitled  to  an  estate  for  life  ia 
the  lands. 

sum 


^^^1^^    4*»lt»fiir8ti  fc^ppen :  the  a^id  :»i?ftui^y  fPf f^^paj^W^iW^ 

jtbAtlthirr^mMcKl^  of  sHcb  rwts  ^iHir  profits,  rfrofmiqe 

rMi>  llsto.  89  illt«\y  ^^i  .yaady  accrue  jx^ .  ^:,rfi^eiye^.^ 

^4U;)9bQb.  reftU.Afid   profiu  firojm  l^^  dip^  jor  «^cpr^ 

emobrijiigeiof  the  said  Ann  Dum^  wbifJb^  «hall.  6^  happ^, 

^tftiiiy.be  bpplied  for  and  towards  tbe.iDCMAtenp^^.fli^ 

:cidiiciitjieli.of.iny:{{rAiidsoo  John  Dia^oni  «pn',9f  ttieipfd 

^  Bidph  Iiij^<mywx^\\  he  sball  .attain  hi&agi^  of  twentjH)Qe 

^TMurb  r  biit'iii  cam  b0  shftU  di^  befi^e  he  at^ins.tbat  agpf 

-ihqnifironitbia  deiitb  J  diteqt  that!  »ucb  j^itnaiiiiag  veots  jQr 

rprUBU,  orthb  whpl«  tbc^eofi;  from  t)i6  deat]vor:aeQDiid 

jmtrriti^^  of  the  said.  Ann^Dison.  aa  afor^s^iid,  maybe 

» applitd  for  aiid  vtowarda  the:  inaintencinqe  ,a|ad  ediica^oa 

Kof  iHy.'grtindHittttghte^   MArgarite.JFaUh,  Dij^^^n^  (be 

i^ditoghter.of  theiaaid  ^BHlpk  Diioon  d^ceaaed^  moUI  a^e 

'  abdll  attain  her,  age  of  twcuity-ione  years;  (indiny  will 

!  ia^  that  Alte  peceiiit.  (^  the  person  or  p^r^oiiR  wbp^/oi:  fhe 

)  tiald  bebg,  ahalU  faav^>tbe  care  of .  thctper^pn^  oTl^y 

.«aald  gca^dchihlrtD  're^)eotiteIy  flhaU.  be  ajsu0i^f€9K^4>>- 

;*clnii^e  for  the  money  so  to  Ue  paid  :f<  find  &pm  aod^P 

-  my  vBudtghandchikl,  j0hn.Dix^h  AvbM  have  i^ainQcji.bis 

^digd'jcf  ttwetitynohe  yeare^  pu  i»y  said  ^grand^pgl^r, 

MargdrkeiFenBi  Dixofh  bumvJQg  bmi.as^a^esa|d,;{sball 

oi^Vis  iittaliledrher  teid  i^e  'Of  AwenLy^nt3iyiearS|,.||give 

s^AiQn'my  si^n^'Uftlli^m  Midponi  .ou(.,of,  tb«  irm^tfi^mKl 

'■ftrofita  of  the\sAid  ^state^  on^' auimilgior  ci^ar  ya^Iy 

'  sunv  oE  29A  during  tbeiejria  of. his  nMum)iifis,>pa^)^e 

nhalf^jf'ciu'lsviaiidv.Mc^ired)  14  Mitia€lnHfaf€indiJ[fa^4pjfi 

the  first  payment  thereof  to  begin  andh^<in<i4e,4t|imch 

ux>£;  thdse  dagrsas  ishallihapperi  tneictlAfiter;a»y  i$|iid\grand- 

Bon^  tMit)/>tzieMf^tshalliiiiiTa.bttaii1ed/hi9:age.:pf  tvv^ty* 

.  cnk^ybans,  icm)iiextJafler  mjfraeidigi^Dd-daii^biejr,  M<^'- 

gfirite 


IN  -htk  ^Evi^tH  ^Hn'-^ir: Q^&Gnv,.  %fel 

p 

^'gdrite  Faith  Diitdn  (sufVivlhg  'hfer'  jMd  -^ftfolhefnfttfe       -fiSJtf. 

^^i^eawt  'attd  'subject  thereto}  I'  giv^  atid  diti^  tlib^'Wt-  .ip. 
"'Ihamder  6f  flie  tent!^  and  profit^  of'  tfte^  "iirid*  ift t^MWlgdi,  KCttfftm?, 
%hds,  he^haM^ts,  ahd  pt^tntse^  iU6t0  HbQ'^fe^'i^ 
''iyi»Myi&tfy;^rmgthe  Mtbi*6l  lif^^'fb^'fea1df)Wil2tolli 
-DCnwi^  or  until  licr  second  •iiittrrfegfei'^^hltfh'isfcrilUflte 
^iMkppM  t  tfnd  Urditi  and  aflei'  tlMf  vd^th  6f  Vn^f  i^afM ^  il^ 
^  'Waiiamy  I  'g(Y6  ^1(  and  ^«very  the'  ^aid' tte^MMgey^ ffoiiAl, 
''ft^ediiam^ntSf  'and  premises^  (siibjkt;anti  tohain^dmiis 
'  «kR)resakI)  *A)to  and  to  the  use  (M^my  9^iAp!mndsOfi,'(7idbi 
^Dtxon,  dnd'the  hein  6f  bis  body •Ifitwfiilly'toiberiMgiMtki: 

but  ir  my  said  jgrandioUi  J6A9^  Diavn,  shall  Hai^n^Yo 
'  die  befbre  the  pertctd'  afot^skid  withoot*  leavinig:  iimfnl 

Issue  KvSnj^  M'tri!s  deaths  ih^n  I  gi^e'tbertdtstanUipitd- 
'ilts  or  the  ^id't^remiftba  tintd'finfy  siaid'6ott^  ^Maigfn 

JDixohj  for  and  during  the  term  df  bis- Wtiraidife  (first 
"dedubtin^  therebut  fbe  said  tobtiityi>riaf.  'fehr^tMiifad 

jinn  Di^)m^  in  ^se  dhe  ahkll  iheti'renilath'ib^^  wfdoW  of 

the  isfald  italph  Aixf(m)t  and  <T<&d  and  afteil'the  death 'of 
'  the  mflWiUiam  theti  I  give  the  said  prcbiM  (sUbjfact 

"and  chai'ged  as  afc^said)  unt«^'  teid'  amangbt  alb  mA 
'evdry  i^hitd  afrd'  childi^n  ^  the  iaM  WUiiam^DiMM 

lawfully  fo  be  bl^gbttlen^  'shtfpe  "and  'thilre  <aliheyitd>take 
'  fli'  t^htotd  inf  commim  ignd'  neft>«a:  joiiiihteiin»M  p^anddn 
^  dettolt  '6f  ^iich  lislrei  I  giVe  the  ^raie ' and  .ebeiy  pint 
" thereof^ ^^ul)jett  as  aforesaid)  •unto 'and  tath&>  use oF^ the 

s&rd  Airrn'  Dixm^  bef  heirs  and  itssigns  fori^ver.''\     Vf. 
T^e  te^tof  dic^d  oil  %he'90lh'  day  ofjICBnil  'J9S&, 
'  Withbuthdrftig  revoked  ^or  kkered  hil^  wil(^  leaivingtilBit 
:  Dlxbn^  J'dhH  DiMh^ '  Maf^aHii^  FdHh<  Dhok^  boIt  the 

•Vivrng  l^itij  and  leaving  }¥ilUwkMabn\iBywki^i\itfshn 
''and'heir>at>Iaiv«>        ,.  •■  '■    '^'••.'*  p- .•■•/ .'M<j'i  »iI/ 
'    '^}^'  J9i4<^  diecIMnntbe  {ifioiithiUf  Jia^iin^th^iyear 

]  792j  Intestate^  -  •  Without  faaTiaJEy'  kodrried'  k^eoboU  jbhae ; 

'  ^akd  lettera*  of  admiimtsation  of  hl&tJ  goods  and/effnts 

f.  have 


m 


Ma^qn 

ROBDWIW. 


ave  beep  irrapted  to  th^  Defendant.  Margante  Ftuih 
(Xar&sonf  by  the  proper  ecclesiatictfl  cotirt.. 

The  said  John  Dixorij  the  son  bftlie  said  Ann  Dtx6n^ 
(who  was  (a)  eurhteen  years  of  aire,  at  her  deathAAttaiaed 

as  ag^  of  twenty-one  years,  and.  aflerwards  died  inlne 
y^r  180$9  in  the  Iifelime  of  WtutamMixonj  and  withr 


out  ever  having  been  marri^cL  , 

^he  question  lor  the  opiniop  .of  the  Court  wa& 
whether,  on  the  decease  of  the  last  named  ,^o^n  I^i^fOfu 
either  .^mt  Dixon  or  WtUiam  Dixon'  hecaiae  eDtlUea 
to  any,^'and  if  any,  to  what  estate  in  possession  in  the 
laniis  Bi'^Lovohmth  ? 

l&tsahjt^/ Serjt.,  on  the  part  of  the  Plaintiff  who 
dBxm<^  i(f»j^^Ji&li(i^ 'Di^^  that  on  the 

death  of  Jolm  Dixon  without  issue,  WiUiam  Dixon 
became  entitled  to  an  estate  for  life  in  the  premises 
under  this  wilt. 


ii5ft>?«- 


.ei^RuL 


The  efiect  of  the  will  was  to  provide  for  the  education 
of  the  testator's  grand*children  till  they  attained  the  an 
ohme^'kfM';  tKen'l6  giv^  the  rettt  aii(/^ffl^  td  Lmi 
during  the  joint  lives  oi-WibAtin  and  John^  paying  9QL 
per  annum  to  WiUiam.  If  John  survived  WiUiamj  John 
3nlvi:(i  Eiiia  w^'V^rn^^e*  tlb^'eseiite'  in  'taif'^*s(!i(i)ketto  M'bi^^f  jf 
'"'"'Z^^r^i  mijip^'^nktm-x6  Hs  rtbihcfh  '^tt'Jdnn  ffi^'thlifless, 

ibdM(i  Jnc  atid  ,Wma^  surtilVed,'  mitiat)t  ^^  to  hsLV^hlie  ^USSi^ 
tni;  u^.f>^L  g^j^ffiff^  :^  ^^^  charge;    "The  deVrs^  to  AHn  Ibt  M 

E  lo  iaaqs  same  property  to   WiUiam^  no  other  mode  than  the 
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K 


I    » 


1     J- 


<  J 


9({^  ri'jriw  iu(f   jQ^fi^lhooWiUk 

.m-jfl  no  niTlnw   i£*/3.>".r' 

;bii:q  3d  01  rrfi   Wt^.&Qttvfl^^      lAm  l»Dk  aDr^8ftaltt.fbr  thelSTe' 

iP^fWKItowS  «*  -irtifefr  her  <ikecbto?r^  at^  now  AittuWH^ 

bai,vM  rMio«#?>.^  ^"^y^  ^9.  Wr,^?.  cje^*^*  aw  thi^.  ambiguity osfwi^^- 

(«)  The  Court  required  thli  fact  t&^MieA.^^  **^  ^^»**^ 

^^^  occa- 


occasioned  bv  the  subsequept  devise  to  William.  .But  a 
subsequent  ambi£tuity  cannot  nave  the  en^ct  oi  des^trovr 
m^  a  pnojr  clear  devise,  (a)  .  t  it' 


m 


18S6. 


RaiuiiwiK* 


death  of  the  last  named  John  Dixoru  the  said  William 

^..'/  i.M.  )       .••,•;"     '••   -^»»--   '^^  jv;; '.-•-»•  4 >  '>^'^ 

Dixon  became  entitled  to  an  estate  tor  iiie  in  posaessiQa 
ni  Jhe  said  lands  at  l/npnwtln^  ,.  , »        ^    „    c.- 

;rt.«(   U      .'l.tf'i   Jill   /    OI    //•>.  'U    fy'-'W<"*'    ^^ 

J.  BURROUGH. 


orj  .M  i.>  .<: 


* 


iH 


*•-. . 


. ..  ^  1 -.'M  ■*'/'•.  u<j '"•*  J  •      11.'//  ii':  to  J  rih>  vfr 

,]|?4.i^$$,^  Others  p,i  HsRAiNai  Poiwr^f^i jMdo    Jwu  is. 

^^JP  |;JpcV?f^l;iop^  WW.op.a  bjjl  of  asi;li#ag^«|i:^n  UK)e^  BilU  laving 
^?ff}ffi  9fi\^^^^^\  Mr  l^^^^m^  bjr,  ,JMK9rfL'JSM^,  tM:  ants  by  thdr 

',/j  ^;  '«.  ,  ••  ,:'  .  f '.  ^.  .  j  I'.  •  '  "•.  I  ''>  ',..'.].' •?«' of  a 
mine  wKicfi  they  afterwards  transferred  to  ^.9  the|^  req^estid  ji.  |o  place  fundi  la 
diki' WndJ  td  'AiM  thfc  fe^^rMb  Uti^,  Mti^,  ^  It  >iirot/Ki'l^tfn^)eiiint  to  have  bills 
drawn  on  them  paid  by  another  party."  uf.  placed  fundii  knaootbg^  but  when  the 
bills  were  left  with  Defendants  for  acceptance,  no  acceptance  was  written  on  them. 
A,\  agent  having  complained  to  one  of  the  Defendants  on^  the  sabjcct»  he  said^ 
<^jlffl»tll  i(floOiKtiepttd.?  ^'<W^  Itf^had^b^'ftMmffi  i^^iaMylM^ht  to  be  paid; 

Heldy  tnat  all  this  amounted  to  a  parol  acceptance  of  the^  bills  m  vdiich  the  De- 
f^timttf  Wt^!SW«fe  aii)|n(lMyte/&eti«^timvinilh  ^'Jt.  t&^W^no  privity,  and 
that  the  indorsee  was  not  precloded  finom  suing  by  having  made  a  proUit  in  Jigno- 

ranee  of  this i9()9f^t^qcs)  ♦  ,t  „.{,  h^uwpai  MuoO  v.r  (i.) 

note 
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1«9CI 


MAttBi 


for  money  paid,  money  had  and  recetvedv&cl'  li*   >  '^:  "^o 

1 1' Ao  'iKe  'triaV'  before  first  O^  J^^ii!i9;iAM  ^isittibgs  rdKer 
JEkuTtfi*  tevmi  ftL^^ftMici  vfitss  ibfuid  for  tlve^PbAnrtiffi^dub^ 
jynna^die^ephiion of  Ifae  Cdttrt  od  a  oasewfa^ck^tscB 
itt'Suhst«nx^iisftdlDwi:<'^  '  •     <•     :»  .       ^  ^\ 

I  >Tbff  iBefel/dadta  'had  >8ent  otit  jtf.  3F.  Momm^  to  JUqmrs 
fisittbeit  kgknt^'fox  the'^purjiose  of  'einbarkiagrt<in'  ^ 
eit'pibkatlon UT and iiiurdtasing  intoreatafiB  tbiDesti^ -  ■  i^.ui 

/fFhq^&bd'abiKBetitKMit  jEor/^aa  aniagdnt'tb  l^t  JufaBer 
Uoma^i '  {'  *     ''       ^  '  .    •  ;....'j  ..'  '•fr;'.:'i,n 

(  .PajittieiiCS'^ti)  ibhd  atent  of  iO»000<ckilUni.jba|di>ibedft 
midd^^fil;  biiialf  ofotheDefendaoud^  ftrtbe  ^ipose  .tf 
CKvngringiM  ^lesei 'mining' tfaafiaedoiq ;  tod  tbaserphjr-* 
ttcnisiwdre' pi'ovided:'for>by  htUs^a«il:b|^  iB«^  utxin 
Ibei'Biefiindatits;  •  odder  the  'dir^otiodt  and  ai!nhpril{f --cf 
jklbrna^5t1^ni'witk  dio :  consent  aiod  afiphihafion'  tf  dito 

'i^Odeoftbe^i  bills,  'the  sttlojeot  of  :the<pfeset)t«bctt«0| 
was  drawn,  as  above,  \3^  Mj&tejh^  iriMfaVdikr  ttf  liifanno^di 
and  Richief  by  them  endorsed  to  Scoii  and  Co.,  by  Scoii 
aaadCoj  HilFSpgu^tm  ssDid€d.|  and  hf\F/:tjguH(m)andt!o. 
torthie iPlointifi&i  -  '•  ■•  .•  ••  .'.'•:  .-!.".•.) -i..  ^vruli 
T' '  ^  B^6re  f  tMa  bill .  coiild  be  tpresedted  fdr  ttcoq^tanfiQ 
ihd  DtfendantB  bed  transftrrcd  to.  tbe  United\Mumn 
Mnwpfgiirfisocaa^stherwbiilB.or  apartbE  th^fi*  iiiteiieil 
iiD'itbe'iilins8''ia  question;  Bud  thh  \MJMaian.Minw^ 
9tss^iaHim^iitm  Aeipuardbafsefea.bfdieaa  inftHrettt%>wdiilil 
have  provided  for>theibi)lB  dbaiiKn,j<as.8lv)vepIfyjiEK|ivr 
cuiiciie^^DtfeMaQtS)  bUt'Cte  D^fi8nda»t)Poti&9c|i^ggad  of 
jkfet/mj^  Uf)b«  imm'BetBd'£mtbeMfa^ukm.)Mimt^jiii^^ 
etUonf thnt^  li^^l>^sii6di  drigbtbe  pl«|csd  iaDe^tidaaltf 
IftdNbifMl  th^  pjnf^ser  o^takiki^vp  thftfiiUi  p\a^gj^M 
would  be  unpleasant  to  have  bills  drawn  upon  their  firm 
paid  bjri Mr'tf paYty;"  and  adding,** Ihittftii Company 
)i^ight surely  trust  him  with  lO^OOO/.  when4ie  had  trusted 

them 


IN  wnt'  SivttriA  /TM^  qj  QSO/IV. 


«M 


tiictt  .nftlth  a  attolk!  larger  liaiQiidt/l  lb  wai  timnL>agKffdi 
tbatibe  fifaodd  ImT^.theiflyoDey-ifbr  the8pec«fioipigtI)Q^4 
of  paying  the'billfl*  •        -  /       '  •  ..  •' .;.  ..j 

1  •IBotwitHstandiitg'  this,  no:  acCdptahCfi  Was  written /on 
th^  billB  when  tli^y  weiTe  left  ^t  the  DeTetKlaot'iS  \HnxiA 
fbr^'tfaot  purpose;'  but  when  Motnay  aft^wahls^'iridi^ 
Herrings  one  of  the  DeFendants,  that  the  biilsr'wer&iiiQii 
accepted, he ttaid»'<^  What i  not acisepte^l? ' W6,hbisdl^d 
the  moneys  and  they  ought  \o  be  paid:  bsit  I  dor^i 
interfere inthia.lMisinesst  ^Uishould'see  Mn<iR0«rfi&^'^i. 

' .  The '  Plauitifib  afterwardSy  lo; ignorance  i of  i these i'itr- 
cumstancesy  protested  the  bills  for  non-acceptaucs^.  ^  ft 
idiaeibpeBred  kbat  the  Defendants  had  iraBBiniltodlto 

• 

JBr/ir  ^goo^sHTDith  35^000  doHirs,  on  ^idi'gQodid.ihtt 
hmi;Teeetkred>the  proceeds^  but  reiiisttd  to  pay  thw  omvt- 
tilljie  learhed'thatbts  IhAilities  on  these  biilaibad^bectt 
disobonrged^  But  tboogh  this  •seemed 'to  \it  the  rtafebn  of 
tfal9  Befemlams^  d^ciimng'  to  irrite  dieir  acceptance  dft 
the  bills.  Extols  accounting  for  those  goods  &nD«d!  nd 
pSfTt  of  tlte  condition  en -which  the  !I15^58/L6i4  8i/i'ilras 
pieced  hi  the  Defendant's  hatids« 


ISSSi 


(/ 


;.« 
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*  SJ^niie  Seijt.,  for  the  Plahitiff,  argued  the  casfe 
three  grounds:  first,  that  there  had  beeJD  a  p&b'oliBO* 
C«ptah<:e  of  tb^  ibill;  ^eepndly«  that,  at  all. evenly  the 
instniifeAt  mig^tbdesteemedkprcmsssdrynots;  tbii-dljp^ 
that  the  Piaititiffi^  we^e 'entitled  to  lecoveron^theooatft 
finr  m^ney  had'&ndhedeived:  but  aa  thtt>  Court  confined 
their vj^gnieiit  to  Che  fifst  pcfint,  it  ia  uBnecessaiy-  lo 

lepott  thQ  avghment  cm  the  othfer  two.  >  i r^     ,  ,a 

1  .  InLaMpt)oit.of  the  finst  position  ihje  argued^  thdt^jibdtb 
pendtotiy  orb'ordasjj^ked^  circbDistaBfies  and/  tbe^cetfr 
UiKtiof ^fuiities 'raighf  atndant  tb  ^  ^on^r^cfife  'acoepftt 
akite...  ftipvi  vUJ!<Mfe5(«)|:CkrAr.^Gif«^ 

v.".   V'M4.^1A»»'.r.r  Ul.,..  !,Mi:  •',  ,M),*Mi>i^<f  :,    •;. 
-.  .  J » 


1826.       of  those  cases  were  the  circumstances  apd  toniittCt^iftyv 

\.7^7^  J  parlies  so  expressive  a*  in  we  presfcpt;  vhila«^# ..*•»*'. 

si§^ik1  guage  used  jjy  i&pmwg  was  ot  itself  concjqw^    Ixia  ,m:  * 

HmfflJ^     ^hi'prot^( Tfiaving  .beep  made  by.fkfi,  ^ffiix0k^,i9rJ 

igngr^Dci  ppwl^had  p^sed  did  uqt  affetirt^jthp^t  ^^ni/'^'r 

pa8se4;i>etWeen  ^^^  ^  jltfjflgejR.jJfto^^.I: 

circiimktaBce  distinguished  t.he^  R^'^Sepf^asjiJ^aBB^jtfef^'n 


Bi;sT  C.  J«  We  at^  ail  ^eed,  tbi^t.  th^fe  hfs^hee^riix:! 
go<^  acceptance  of  this  bill»  ^and  l;hejref?re  .bmiFRjdff^gi^.^\ 
entering  iptp  the  point  a^t^Q  money  h34  JSffl^  W^HCpfc  a?Iir» 

1/ thefacts|  of  thi?  c^se  ar^  upd^r^tc^^.^^^Ban^^Ji^ul 

«^«'?^  ?^«P  ««*  doubt  ,;h^^t  ,1)0^^^ 

in  point  of  law'  the  Plaintiffs  are.  (^ille^()p<^}(|qff^) . ; 

From  Mwiay's  testiiponjr,  we^^pa|5^f;tdtb(?d  »1hi$,,(^^j^4I 
beei^  in  America  a&  the  agent,  of  th^  r^f  ^d^nff^j  fqf  Ij^^Ai 
purposeVexplUin^^  .^      ,  .. ;   ,;    .,,rfj  ,9DnxUq«>ofi 

Ite  made  an  arranjj^ement  witTi  th(5,^xf^^ 
In  t6e  course^of  whicb'^f^pr^i^t.,PR?fgn^aR^ 
benefil' of  the  money,  for  w]^ich.ti^9v^c^R.4^^ff^^ 
TheiilJ, .pii  which t^^Dqf^j^ajjtsj^e  W«i««§d<l«l^w) 

of  the  I^efendants.     The  bill,  thereforei  was  created  l^ntH 
the  Defendants  for  th^jir  o)vnrl;)ene^t;  thqr/|^l^ 
the  aiivantegi  of  It  in  ,^^^^    dealiJQg^>ijth,,t^^ 
comDanv.  arid  they  are  the  oersons  whn 


AtaJMlV 


IN  THr  SteVEHTb  Year  of  GEO.IV.  C» 

Meanean  company  bfflig  also  unoer  tbe  mana|neinent  .of       Mjulr— ^ 
Jlftf^i^J  JPflfe&i';  6ne  of  the  defendants,  appK^a^  to  J^^      ^pTSS!^  ' 
nay,  and  desires  that  "be  will  consent  to  cj^e  Befendabts  ^'      jiHAj,aH 
ha^ing^^  mbne^  In  question  for  the  es^press  purpose  of    .HiBRiiia. 
paying  tUese  litHi^  coniplaining  it'would  be'a  harclship  ^ 


suAl'of 'Htctaey'bfirHhS^.   'Uere  is  the  most  (^istmct  pro-  ' 
mi^r^ptfythattduiabe'tfiadel/  ''  ;  '         '  "!'    /'JXi^ 

lliy^^otber'l9VA2^  dbe&'not  ddny  thie  prpmise  to  pay 
the^«gi[,«  %tir  ^^  it  i4  (TidtinguishabTe  fronxall' simUar  "^ 
cas^  ih'thiiSjp*  that  itf  &  n6t  a  promise  made  to  pne  of  the  . , 
parties  to  the  bill.     I  consider  it  is  a  promise  made  io  " 
one  of  the  parties  to  the  bill.     Who  is.the  d|:^wer?, 
ExiM'^lStfer  is  tlie  ^b^agent  otMornay.     I  consid^ 
J2j:#^^latid^M7/«aj^  the  same.  'Tliere  «,  there/bre,  a  pro- 
mise t^pk/^  %^6"^ki%ons'i'  and 'as  was  said[  by  Mrl 
iu^lSk^'UHBUthc^^A  a  c^e  that  was  referred  to  in  ar- 
guiA^ctll,-^'**'!Fia  taafh  pltk>thiseS  to  pay  a  bill,  he  promises     . 
tocte*«l>«e%rraaIpiiVt;**"   -  \*..    '^  '*' 

ft  Ha^tete-ldit^ritnirieJ'in  a  gfreat.  variety  of  cases^      , 
thai^'tf  ^^bffl^'tome^  mto  a  nian^s  hand^  with  i|  parol' 
acceptance,  though  the  party  ^ho  receives  tlie  b31  doei, 
not  <kft6^^<6P  Wat  pirol  k^cept^nce,  he.haj;  a  right  ia     . 
availibiik^P'Or  it  dtefwardsl   >  Jtt  is  impossible  for  any      1 
maiPt<^dt)at)t^^  pHhctpI^'bf  common*  sense,  that  such  .  ^ 
oughl(^«§^>b«<he*lkWr  fer  iP  italte  a  bill  I  tak^  it'with 
eveHT'ii^MfeM  the^faotder  liad  b^fiore  ft  came  intp  my  /  ' 

iMr  J^i^is^ 'Deiii^  mad^  16  Momatf,  and  money  . 
beiiijgf*'<fttmied  on!  it,  'aiirounted  to  a  promise  upon  ad^ 
quatt  Mii^ri^eration  to  ob^  of  tbe  contracting  pattiei  Is 
tberft^^M,Jafl^  H^g'hi 'the  case ^^Hich'hai  prevented 
the  Plaintiffs  from  availing  th^ttlves  of  that  promise. 
It  hag  been  supposed  that  by  protesting  the  bill  for  non- 

V#t^4l4f^  U  u  acceptance 


*j .  i. 


vlft^t,  /    acceptance  tfieV  fiave  abanAoriecf 


.o/«wf  ;H  ^cftistderaiibn  of  Ac  jnry,  vAether,  iat  tftfe  tliifre 'fliiiP^rB* 
*^»^w^  te^t.  was  made  the  Plahj tiffa  were  awar^  ftdtthis'iwi**- 
^nce  had  also  beeyi  inade.  The  jury  expresil^^Tifliid 
that  the  protest  was  made  in  ighoradce  of  ^hklf^ftnS 
talcen  .place  between  Moind^  and  tlie  ^resi^t'  ly^liAclfr 
ants.  If  the  Plaintiffs  were  ignorant  of  idit^  ik  fc  t^mtt 
itiipo^sibie  that  that  which  they  have  d6he  in''%tk>nibcc 
paq  prejudice  any  right  which  Was  before' ''vested'  in 
tlienC     Therefore  I  put  tlie  tase  'bri  tKe;')f>^d|^&ri-- 


tajhed  jn  the  fangunge   of  Lord  Man^/tAdi  if  a 
undertakes   for  the  substance,   hie  undetla&ieJt'  ^1^'  IlK 
Ibrmal  parts;  if  he  undertakes  to  j'yay  the  'iLt!^e^6iiii^  te 
fihdertakes '  to  accept/    T^e  Plainttfflj  in  dSir  eibeKHarf^ 
iione  nothing  to  waive  their  right  oh  vMt ' acbqittmce ; 
and  it  would  be  an  bj^robrium  t#  'di^  IstfircJPJ&i^Iki^ 
.  ii>  upon  ^  bill  drawn  by  an  agent  of  these  genUeibeti^'ml 
<^^of  whic^  th^v  haye  had  the  advantage,'  they  txMilfl  van 
.  round  and  say,  Our  agent  in  Amcricd  ii  t  |kf^^96|HilA6t  tb 
\ be  trusted ;  we  will  not  pay  the  bHT,  though  'W^'nifc 
'received  money  for  ttie  purpose.     I  shbifli-fee  titeieed- 
yn^ly^ sorry  if  the  t^lamtiffs  could  b^  SG''mk  ^tWifea. 
•jfain. happy  to  W;  tn  this  case  that  iiiiteilf^  fidtl^ 
irio^t  others  where '^atutes'hav^  not  ihrlitireWyj'^fifli^ 
icommon  tiWvilf  enkuie  us  totfo  justfiitf  *^^^^'  ^^^^  -^ 

'"^AKKir'  'Mng  clearyj;-of  6pin?iin,^-i^F1MfMW'^ 
all  '^VeJtJvat  tins''' V^^  acce^t^hc^,"^  itf^llttM^^iiee'^seWi 
^nec^arj  to  ^is^clis^'ti;^  l>ornt'  ^)^e^ef  "kil^«»dlf"«r 

^^tnik'^if^S^S^^  ^M'U '  ^«^  ^^^rf  ^c^J^  ^^i»^ 


^(1i'an%is-k'l»olii)&.c}%''S^  d^eii^^i'i^tftf  dKPtfH^ 
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which  wa3>  whether  .the  tenms  of  a  leiter  amoiinteq  to 

«fl . acf:ent9Lace9  and  the  Court  said  a  promise  to  accept       ^^^^i.:^l 

^WWJs.tft-anupcqjt^nce,,  .  aaama. 


Xffjfi^fY^  jn^armck  {a\  ind^^  ^^^p}ff^  s^nt  a  bill  to 
fl^^ther  ^hp  rp^^^ned  it,  saying,  "  Your  bill  snail  have 
%f(^i^9fi ;?  tjb^t  was  held. not, to  jbe  an  acceptance.  Hut 
i}^i^  a  man  uiidertakes  to  accept. or  pay^  the  b|11»  itis 
qijUi^.^tr.Qi^r  th^n  saypg, ,  *^  Thje  but  sKalt  have  atteh- 
tfpnf"  ,  ,That.,i(ppears^  to.tave  b^n  the  opinion  of 'Mr, 

J?*«^c^^fB^»  ^<>  tr»«^  the  cauafe.  ^  Lord  (!?.  J.  Ab^it 

a^y^  ^^ -The  phira^'^  have. attention'  is  at  least  ao[>bigu« 

pa»:,,HiQay,  fnean.^that  the  Defendants  would  have  ai^ 

i^^^iqiination  and.ej(i(}uiry  into  the  state  of  the  accouiU 

b^jLw^p  \hem9  to  aa^rtoio  if  tb^  would  accept  the  bllt;^^ 

but  he  s^yS) .  **  I  will  not  bre^V  in  on  the  authority  pf 

the  two  case^"  which  are  those  1  have  mentionecf  of 

PookU,  y,  M.Qnnieryma  Wynne  v.  Jtaikes* 

.  .  ^  Yvl^/ajt. parsed  in  the  present  case  b^  notj  held  to  be 

j^xfif^ffijOfliqs^  it  is  a  downright  fraud  on  the  PlaintifFs* 

Wbat|..is  ^f^^affai^meiit  made?  ^omdtf  f^s  the  23e- 

il^^l^jt*a  ^ff^gj^f,  employed  JEjpier  tq  draw  bills,  aijid  aifter- 

fjF^a^^  ^Q|S^^ted.  to,  nv>ney*s  being  placed,  in  the  h^nds 

fi^  itl}(^,  Pefe,ad^ts  i^J  the  company,  tp  the  amount  of 

JlA»*flft^-?fi^;*«. W*;^  P^'^ppseqf  payip^  those  b'lUs. 

It  has  been  cppt^ndet^^  indeed, ,  that  the  undertaking 
to  accept  is  not  available  unless  made  to  a  person  who 
haa^  coppefrn  .in  t^e  bill.  ,  But  in.  this  tr^psaction  Ef^er, 
^^^dsfityfet  of: the  bUK  aqd  Momay\  stand  in  effect  m  the 
^same.aituatipn,, ,  ,CaAit.be  allowed  to  the  Defendants, 
after  they  have  sot  lUOOO/.  in  (heir  own  pockets  for  the 
.WB^^^JSfRRps^^ to  elude  paying  tb«J<{  bills?      ;  ^  ^ 

v?fatt9AW;  a?,  .y^m  ^bwd  the  jjarti^, jand  ^under^  jitt^  the 


5* 


f  - 


e 


U  u  2  drcanutances, 


«**  -VlO^iaeS  ¥»  J^RtNTTY' TERM  ••., 

^  IWfti  ^     circumstances,  I  think  the  Plaintiffs  are  entitled    to  oar 

V. 

RERRiKa  BuRROUOH  J*  The  anniment  on  the  part  of  the 
Defendants  would  t)e  very  good  !f  this  rested  merely  on 
a  promise;  but  this  promise  is  an  acceptance,  and  an 

C '   '"^  aefcepitfnce^  tet^ fife  beieflt  of  every  bddr^hosd  i4^|s 

-iKo  '   '  ;j.;  '^'i^t-iiis  Been  decidedly  laid  dbWtfi  flmt  i  [itf^nise  to 
4  :<i/.i).i  t  P^y,^  Wtl  IS  an  -acceptarice.  '  No'^tt^ft  can  donbttiMt 
-31  ^A  A,izu  ^et^'ii^h'k  prbmise  atisiitg  but  of  dns  tratia^^i^ddff,  ttnd 
itoji.h!  j'-ol  the  fact  of  this  being  an  acceptance  is^f^rilfieai^iilii* 
fcl'u':'-'  'j  occui^r^  'ifrhfeh  Ihfe  bill  was  Idl.  -tiF ^  TJkfertilMf^ldid 
""-Vi^^  1    «^  not  mean  to  accept  the  bill,  why  dJd^tifey'tidlii^^Atof 
-non  ..:lo  (    ^iir^'it  having  dli'rie  so,  is  a  strongf  tbhfihnaill^ii^diat 
-iv:T  :     .  ..  :    they  Meretf  into  a  legal  bWigaitIdh  td'pajr  thWttlK'  -  A 

L.: :  .V. .  GASEtiE  J. ' '  This*  cAse'  having  l)een'li6^ttilly' g«ibfe 

''"^\;:  VV''    mtoiitis  utirreefesary  fdr  tne  to' say^offe^'thbrf'^liatl 
orfv/ .' .    '.'^i   concuV  With'fcy  iJord  C:  J;  and  bt-othcr4i,'^tfiilt«ia%  A 
ii3.vT-,,v-,  Acceptance  bfM  bill.    'It is  cbritenaea'«li^(''<h^ldl*- 
';  I;"  j^?  l!  '^'^"o^  df  thl^s  is  changeJi^  the  WalhtHPtVftAi^p^ 
io\  y  *  :i  ^    tested  the  bill.     If  any  111  doii^uem^^4iaf^«f^»^dMM^^ 
^^^ '  \/  ' ! '    the  Defendants  by  reason  of  this  protest,  it  is  thdr  own 
0/  ji  ^u^    fa^It  foi*'ri6t1faVfng  accepted  it  fti  ^f6fkl;'\fhk^  l^^ere 
es.:.  .  '.:  .    bbuHcl  to  36  wiifeh  it  wa^' pre^ehtt*,'  ih'^:^i§^faii&de 
oi  't 'Ih  ' "  ^^"^  *^'  uiia^naKing  ^hJeh  ^  passed '  tetf^een.-  th«tt'<iiid 

«3i  I0  noqqtJ2 


-rti. 


IN  nil:  fitviwrK^y»jj!i  i^  ^SgftriV.  t$A 

•V 

^JiiJBt  PlVPtifif  declMed,  .that;JjlJi,,fQ^i(|c^atb^pf^h^  Declaration, 

haviDir  delivered  the  Defendant  a  watch  tp  dean  ^  V*  ^l""" 
o  ..  iCTji.l  .TO  deration  Plain- 

ftpc^TrfiMHrf  M.cqruia.?)^\i«rd  tn.l?e,tbfir^9rq  E^i^^,^fhe  tiff  had  deli- 
J^eMdoiH  K,D$l€fftpQkr,^  dcam,  ,repfti?;,  wd  .ta^  c§r5  of  vercd  to  De- 

Xh^  ^w^mihg^m^r^  <MUv«r  it  ;ltwk,to  .t^s  fll|ijjtp;ifjy  i^t*A  to*re. 

H«(ymwt^Qftli^,;StipMl#tjBd.TWard..     .  I.   ,  ,    .^^     ,j^    pair,  Defend- 

.   iiOwirnhf  ti^\he  I^efendwt  did  pot  take;  care  ^9f^  W  "^^^Ta^ 

r«4eUvep  tbQ  TOtpll,      :  .   ,.,    ,  ^^,    ,   /^   redeliver  it  to 

.    At  the  trinl  befbre  JBesi  C.  J.  J^;iftfff5ff ,  sj^tUn|p,;^  «he  PUiatiff: 

Easter Mvim  i^app^iied  thirf  the/yatcb  iif;fs.jfy^;r€^  deK^!  Ewl 

and  tendered  to  the  Plaintiff,  who  said,  ^*  Take  it  to'  my  dence ;  that 

upcle  Jn.  4kfaigar«^,  Sireef,  and  h^  will  pay  foi:  jt,';., ,  ;^  ^^tS  **' 

.  The  D^fem^af^t .  ppt  finding  the,  uncle  ip  Margaret  tendered  the 

i^r,^  4Nr  iK^tin^  ^pder  saroe  n^isappcelie^pipij,  u jjpici  hiear-  ^c^  ^ 

ii^.he  bad  npoved^  delivered,  the  wi^h  .to-^finQthe^^Hncle  »id"axie°it 

c^  the  Pjainitf^  in  GMen  Lfme^  whp  lpat.it*  ^ .  ^^  v^dipt  to  my  unde 

.bayiuftbc^^^foundfortbeljla^tift^  .j      ili^f  :  r  :  ,  nt  iafw'^S 

.5'   ^  •"  "V*   '    -1  ,      ♦..'•:/«  ."    /  ,'"•:  ii\  u  f;    V*  ^h«>  the 

V ,,  Fji4?ft  Steot^  ippved  for,  ft  T.de7?l»>f:Wj»Ft^^^aS*^^fft?^  ^*^ft^^ 
^t^ri^QWluir,  p9  tbe.grppnd  tliftf  tfje  J^jef^ndftipt  h^yipg  ither*^fc,"' 
irfpair^d^  a^id^  pffored.tp  .fe^VT^.tbe,:  vjo^t^b^  ^^  4l,<s  who  lost  it: 

Plaintiff  having  refused  to  receive  it,  the  contract  t  |o       .    ^  °^ 

'  '  variance* 

r^)j^Qr;ta4Ne  Plaintiff  was  discharged.  That  the 
aiction  ought  to  have  been  brought,  if  at  ally  on  a  new 
contract  to  deliver  to  Plaintiff's  uncle  in  'Margaret  Street^ 
and  that,  therefore,  there  was  a  variance  between  the 
contract  declared  on  and  that  established  in  proof.  The 
rule  was  granted,  and  now,  after  hearing  Ji^lde  in 
support  of  it, 

Una  The 


CASES  IN  TRINITY  TERM 

The  Court  expressed  their  opmion,  that  there  wms  no 
varianoey  the  directions  given  by  the  Plaintiff  for  the 
delivery  of  the  watch  to  his  unde  being  in  efiect  direo^ 
tions  to  deliver  it  Co'  the  flatoidff  br'&n  ^gent  at  a  con- 
venient place»  for  a  mistake  in  which  the  Defendant 
"^;;^/'"^-;^^  -iMbrestloiisifAe.  ■ :     ^  ^      y   r}  tj 

eti;    .        '  Ratedbcbai^ 


F.'    -.     I 


•«'   ■         «....'         /      '  •  /,  ^ 


Attadiinait      J^ILDE'SetjU  opppsed  a  mle  for  an  attachment  for 
**^"***JP^  non-paymenL,o£jUy||{jjmder_an  award,  on  the 

which  found     gMNind  that  though  the  award  found  the  party  to  be 

a  deht»  but       indebted,  it  contained  no  order  for  him  to  pay. 

cMtiinedno 

iWer'tVpif.  ''    ••*»'«:    i^     ■  .    !•;>•     ''ir^nn'!^ 

Taddy  Serjt.,  who  supported  the  rule,   maintained 

T  «T  r  .   tba^  the  order,  to  .pay  fpllow^  a&  an  inferaus.  of  kw, 

ibom  t^  findinjg  of  the  debt;  and  he  .l|kei^^  itia an 

assumpsit,  on ,  the  sa^  of  goods^  where. the  promi^  to 

pay  J3  impli^  from  the  order  ai;td  ac^reptianW  of  the 

«wi«*    But 


?*.w  riM  'f,  s.^» 


£   \(Ai    '.^,ji 


7^    Cottr^   distinguishing,  between,   a  civil  Wi^  a 
^s  ,/    '  .        crimkial  nrooeeding,  saijd  th^t  the  Defendant  was 'not 
"'^'  '    '        ;  ..j^rcoptempt},  ^d^,^t|)erefor^  no  attachment  coiup  issue 
.<ti   '  . .    ,  t         ^'^  ^^  could  be  shown  to  have  disobeyed  some  qrder  in 
-ii"c.  •.,;.•**        the  award.    There  being  no  order,  there  cbufd  be  no 

9iU  i..  ^i  ot  .j..  ',  marily;.the  ^iiniiflf mus(t  be  left  id  h]^  iM^fij^J  *  ''J'^ 


IN  THE   SETEVTU   YeAB  OF  GEO.  IV. 


'   r 

•        t 


•'  '    ^:.^    :  -'?    t^irVto  Ifiy 


-r*-'; 


-'•:•,»  i. 


Pleading  several  Matters.     .  .    , .  •. 


M         ^  _  N 


TJPON  a  motion  by  Adams  Seijt,  (s$|1^g  .^fi^j^  Several  plead- 
fetidsiit  to  elect  which  of  sevei^  inconsistent  pleas  "^^^  ^^' 
he  would  abide  by,  in  an  action  on  an  award;  the  motion  not  allowed 
being  arranged  by  consent  of  parties,  the  Court  gave  **^j^^ 
out,  .-.*,iu.i..^^.  .  ..  Seirnec^. 

That  fi>r  the  future,  inconsistent  pleas  should  not  be 
allowed,  unless  accompanied  with  an  affidavit  to  show 
that  they  were  necessary  to  the  justice  df  the  cause.  *tt  nw\. 


r/    '.    *    •     ■     :    v.    ...  fo    .*"-.'    '  ^^- 


t  ♦    f  •  - .     '     ■  t .  •» 


»'-.     '     ■  f" 


'^  *"  "*  't  T 


•«..'■.  *       •  "     - 


Fletchek  v.  Gillespie  and  Others.  "'  June'i^^ 


A  jCTlbN  on  a  charter-party,  under  which  the  Pliln-  The  Defend- 

\  tiflfs  ship  was  to  proceed  to  Qjiebec^  or  so  near  " '^^^i  ^  *^. 

thereto  as  she  might  safely  get,  and  there  Ibad  ftbm  ter  party, 

the  factors  o^  the  Defendants  a  complete  carm)  of  deils;  l"^""  ^^*^^ 

the  cargo  was 

the  cargo  to  be  sent  alongside  the  ship  at  the  mercbi^t's  to  be  lent 

/expence;  the  captain  rendering  the  usual  and  customary  alongude  the 
•     •    -^   "^        •  T   t5    1-  '  1  "»        ^  ship  at  the 

assistance  wuh  pis  boats  and  crew.  -  ni«pchant'i 

Breach,  non-payment  of  the  stipulated  freight.     ''        expence,  the 
.There  were  also  counts  for  woric  and  Itibour.  money  c*P5**'*7°" 

•'   \\    «  •    "   ^   /  -  {  ■    .         denngthe 

Pm.^       *.        '        \  ,        .  !      .     ufualandcuj* 


I'. 


'  -'  ->>•:  toinary  attitt- 


«iiic^willi1f|i  Ittiti  kld'csew &. 86*10^* tlifi Harm  ljpiit>#^^^''^  V^  ^^^^^  t^« 
edge  of,^^.yfh;^4  thp  .c^Pt|i^  applie^.to  tho2>erfndant^s  factor  for  hbourert  to 
rempve^t  li^o^e  boats':  The  factor liavlng  f^fhsed^  sjiyiitg^te* would  abide  by  the 
^liart^r*)iariy,liie  captain  hired  hbourers  for  the  purpose: 

Held,  that  the  expence  so  incurred  might,  notwithttandin|;  the  chaiter«party,  be 
rocpwed  en  counts  for  momf  psids  sad  wok  lad  Ishovr. 

U  u  4  At 


Y»6  //I  .©ASP§oi«.tllIWi3?y.tTBRM  .1 

^^^^j^     Easter  term,  it  appeared,  among  other  things,  tbnI'MItie 

.vpf».  P*^^  o^  'I*®  cargo  lying  about  twenty  or  thirty  yards 

.afiyiti^Gliv.    Irpqa  [th^j^dge  of  the  wharf  at, Qu^i^c,  the  captaia  qfthe 

iVe^^^)  applied  to  the  Defepdatif  s  fa<itor  for  people  ^^t 

.,jt)|49a|;;  ,lhe  fa^or  refus^  to  provide  them^  ^ajFUigiibe 

.  iwoiild .  fihide .  by  th^  charter-party ;  wbereupoa  tke  tmp^ 

retain  .f^mpl^yiod  laboureK,  to  whom  he  paid  5U  lii^  Ho 

11^1%. it^i^  part  of  <;be  i^argo  to  the  aide  oi  the  wjbsf^ 

^  Tfhji^niSe  the  crew  assisted  in  getting  it  on:  board« 

j.  .If,<w^)Obj^ted  at  the.  triali  that  payfaeDta  lof  this 

j^l^iUlpi^. having  beeo  proved  foi*  by  tfae  obarleiwpar(Qr» 

under  the  words   *'  the  cargo  to  be  sent  alongside^  the 

ship  at   the  merchant's  expence,''   the  Plaintiff  could 

..IU4  pre^ptt  tlo  the  IMiMlda&c's  genemtdnd  implicd^Iiabi- 

,  lity  iinder  the  commod  counts^  for  wiiat  be*Jbad  a  fight 

f  to^claio^  of  them  und^r  their  specific  cQOlraet;:aoc(jdie 

;.C9i9ntOQ  liie  charter^p^rty  oontainiog ; no  breRfib  lor  the 

non-piQrpdent  i^  the  exp^iees  lor  geUif^- tbe*  odiigo  pn 

board,  the  Defendants  were  to  that  extent  entitled  to  a. 

'..▼erdict.  .      T,  .      jxD 

It  was  left  .to.  the  jory.to  consider  vh^thf»>  4ippftt^e 

^  A^^toc's  a8yii\g..h^  would  abide  by  the  c;hfirf]y:^p9rty£ l(he 

;/fQoaey  for  laboorei^s  vras.  oot  paid  tothe  xx^fii  ^4b£^ 

»,f^?iwJ^ntfii,,  w^er  ^^  implied  promUe  f)rqm;ih/9  faitwct^at 

it  should  be  repaid   if  the  Defendants  .iwt^AeiJMIc. 

Whereupon  a  verdict  was  given  for  the  Plaintiff  this 

pomt  being  res^ved.f^  the  q9!iisidet9^n!,Qf)tlK>,  (Jj^urt 


Wilde  Serjt  accordingly  obtained  a  rule  nisi  to  set 
aside  the  verdict  bsA  ^Ust  a.noinsuit ;  against  which 

r 

Vaughan  and  Bosanquet  Serjts.  showed  cause,  con- 
tending, that  even  if  the  Plaintiff  might  have  recovered 
this  sum  under  the  charter-party,  he  had  a  concurrent 
remedy  on  the  new  implied  promise  made- by  the  ftctor, 

WUk 


IN  MB  ISEffikitk^  tLtr  ^t  -kSrt^.  IV.  ^^7 

'  White  y.  Parkin  (i),  4o^  6n  tiie  •  eotint' -Wr^ttfei^^  and  ^  -^^gJe,. 


'      -  1  .*y. 


• '  Park  J-    Tliis  cbkn  does  not  rest  oa  *e  ^h«Ki:-  ^Wi«®K- 

parfy ;  it  m  fbr  a  sum  of  money  pa'^  dehon  theicontrd'dt, 

in  ease  and  for  tlie  -benefit  of  the  Dtpfendnrits,-  and^fr^ 

which  tbey  baT^  d^iyed  adrisntage.'    Tfce  Wofdi'c^'lEfae 

faotoif  may  fairly  be  oomstrned'  into  an  'und^U&ing'''to 

'  pay  what  waa  expended  ia  tbe  HASoUr,  if  il  sMniUHt^n 

out  that  the  Defendants  wenelkble  to  pay  It-;  and^Ks 

dndertaking  being  wlhhin:  the  scope  of  hh  autikyfitjr^and 

binding  oa>  tbem/  I  Am  K^^ofApkin  ibe's^M^l^i»6bt 

gtand*     ■'      •'»  •     •'    ■'  ' '■'  "    •' '•"     •  "'  •' .'''m 

'  '  BtmRoncB  C.  J.  The}iivy  baMiiV'^SMtlbutid  #Kiat 
laoiouiitB  to  an  express  phunise  by  the  factdr  i^^bui  l^bi 
of  opinion,  ibe  demami^  might  Hate  been*  susteined/^n 
the  i^oimt*  <br  work  and  laboary  th^  )atioifr  l^di^ng^  bedn 
€leia*)y  neeesssMryfi^ra^d  b«»6@<^it6  theowii^if^i  '  '^'^ 


>  ' 


Gaselee  J.  It  was  properly  left  to  the  jury  to  tfe- 
tei^llitheiliAl€!ther  the  iixpettte  df  removing  these  ^oods 
was'to  Ifill  Oh  thie  Defendants r  they  find  that^it^^SKs; 

-  khdit  iio/^i^fe  is  a  good  eondid^ration  for  their  fhetdr's 
pi'cMhbei  <>f  Wbieb  die  PlaStatilT  may  lekvatt  himad^'^the 

•  ^  eoiitat^fbr  moh^  paid. 


«    I 


»    J 


I 


Discharged. 


'  •   .^  .  « 


6t»  /  icASj^  ^  jnwjcsi  ,wm 


-"•        .    •  .'.».'-.'»•'.'    i-.      ^    I 


'^1  * 


;       I 


•     :  *•         •■'».'    ■  '  , »    '>  ■  •     I.  ,   ->■*    > 

Scales  v.  Jacob. 


Where,  to  a  .yJSSUMPSJT  for  butcher's  meat  ^  Pleas,^  S?°5f^ 
SS^tf  *H-  -•'  ^^  fod.the  statute,  qf  limijtatioo*  to.^rhif^  t^ 
nutations,  the  :-PWf^,TlflUe4  a  promise  V^  ,  ..j,  ,  ,^^ 

^nt'^f^i^^  -^^^  »ittip«5  fivB<^^  teiroii  l?efpi;e  J5ej/  (i,^ 

wi^  lix        ^^  appeared,  that  the  meat  was  delivered  in  181,7,pr  jl^l^, 


yean,  and       mi  tint'  idx>ut.  thifce  year^  ar^enn:ar^9.,t|^(^,  I>^eqfaat 
SSTto*?^    beiog  calM  on  for  payment,  said,  iit  wa^.n^^  jiM^hji  1 

when  ofabi"  ,  power  to  pay,  but  as  soon  as  it  was,  jbe  wouldt  ^^  .^ 
%,  made      .     The  PUmtiff  wi  proyii^  l^c  De^nd^t  V>  ^  «W«  ^ 
aftCT  the  oii.    P«y^  tfc^  CiJi^ef,  Justice  dir^cfiwi  a  qpwuit^  with  Jfeay.^,^ 


gtnal  cause  of   move  to  enter  a  verdict.  .  .  ,  .  i    .  .  .- 

action  accrued, 
and  within  tix 

yean  of  the      :    Va^gjkan  B^%.  bavjng  .iM^rdinglf,  o|)tw?^.  a,  rule 

commence-        t$isu 

ment  of  the  /      - 

action :  !    •  '      •        . . 

Held,  he  JJams^Ser^t,  now  shoif^  capse*    Tfie,.pft^fla4i^„is 

prove*the  clearly.  €Qi|ditionaK  and  if  it  hpd  been  qiade  iQQi;ev\th^ 
Defendant's  aix.  years  /after  the  del;>t  was,  due,  theris  cajc^jbe  no  4ovhi 
""^'slrrougbJ.  ^^  *he  Dpf^daqi's  ^bijify  tq  ,pay  j^wi^  bavfi.\)^ 
and  Park  J.  '  proved  J  CW^  V*  &4"i^  (a)j  Davis  y.  ijmi^i  (^  V  ^^firii^* 
d'usentUnti'     Sounders  {fi\  H^leisig  y.  ffas£ingt;^{d)     Here,  iio^vqyer, 

the  words  were  sppkei)  within  the  sis&  ye^rs^  vhc^t,  it 
will  be  contended,  no  new  pron^ise, w^s  necessary  to 
gi^e  the' Plaintiff  a  right;  of  actipn;  por  was  it  ne99ssary 
'  tbfio  t  bi^  after  the  .^:i(  yc^sofs, ,  the  Plainti^ ,  relying  Sf^ly 
on  this  acknowledgment  for  the  support  of  his  action, 
must  talceit  as  ii;  was  made,  accompanied  yfith'tfte  con- 


r  • 


[b)  4  £jf*^*  P  C  36.  (d)  tUd,  ttM^tn*  369. 


dition  ; 


IN  Tint  SfiviJirtif'lfSii  ^F^B^IV- 

;  for  the  doctrine  that  firom  m  mere  adoioirledg- 
ment  an  absolate  praoute  to  paj  may  be  implied  10 
sow  in  dfaet  ef«milad  in  Jt  Court  v.  Cross  {a\  and 
Testa  on  a  teries  of  CMes^  Ycfii  y.  jpourakin  (i),   True' 
mum  T.  Fentott  (c)i  Brian  v.  Horseman  (d),  which  have 
no  foundation  on  the  statate,  or  the  earlier  decisions, 
where,  as  in  Hyletng  v.  Hastings^  an  ac&nowletfgiqieQt    ^  ^'  **""  ^^ 
df   the    debt  was,  at   ferthest,    considered  tb  be  no     :<  .^^  ^^^^..^ 
more  than  evidence  from  which  a  jury  might ^'pi^rhaps  "'^'    -^  'i:^m 
infer  a  proniise,  bat  from  whiA  the  CbBrt'woiilrf  not,   "  ^-   "'I 
imply  one.         '  .  ■ .     i    -         ^.^  ,,,.^^; 

'      In  Diksoh  v;  Thompson  {e)  and  Simi  r.  HaiHkgff),      ^   « ;  •   ^7 
'it  was  th6u^ht  diat  even  an  express  promise  woilld  nit 
revive  the  debt,  oi-give  a  new  right  of  aiDtiDnVaAdJn 
iLeaper  V.  Talion  {g)  and  HeUings  v.  Sfiow  (A),  U  i^  clear 
'  that  the  judges  have  wished  to  return  to  the  slHct  con- 
struction of  the  statute* 


Vaughan  l^ijL  In  support  of  the  role.  Upon  the 
acknowledgment  of  the  debt,  the  condition  attached  to  it 
-may  be  laid  out  of  the  question ;  for  a  promise  in  law 
may  be  impl ted  from  the  acknowledgment:  Mountstephen 
V.  Brooke  (t)y  PiHam  v.  Forster{k)j  Frost  v.  BengQU^(l) 
*  But  even  though  to  express  promise  should  be  deemed 
neces^ry  to'  give  a  cause  of  action  a/tet  &e  ekpifafibn| 
of  the  six  years,  when  the^orjgina)  cause  of  action  is^at 
an'  end,'suth  a  promise  cannot  be  necessary  upon^an 
acknowledgment  wihin  the  six*  yeaifs,  while  tlie  original 
cause  is  still'  siibsistlng.     ' 

Within  the  sik  y^ars  the  Diafbndant  could  tflltaoli^;io 
cotidklotts  to  his  general  Ifaibility;  lind  if  die  PkrilAiff 


{b)  3  ^tfrr.  1099.  \b)  7  Tauntlto^, 

\t)  Cowp.  544*  (0  ^B,lff  A.  141. 

%Fentr,isin 


»  n 


,.;»*' 


,'iu 


If 


,«  ' 


' .  \. 


had 


m  ,7icaaBSTO./r«iNiff>Y  tekm   ^ 

S^iS       l)^eii«cd»iared« •apub  pooof ivf  ^er.mckniiwlodgmeot^fltl 

1^,.  q»it^  iofi  tbe  conditio)!  .with:  WKidb  kWMsi  •eoooipNutAi 

^^^^'       Hrtben,  IW'  pouU'  iiave^  vecovered'.  the^4nr'flAer  nqpcto 

proof/ o£  the  Aokiiowl^gmeotj^-vfay  ^ididdifiidt'llMi;^ 

kfiovthedgmeBi  airail>-hiiiiMab  anytime  ^ilbin  .^mn  ]mn 

ofterit  wte  mads?  "i    >    '  •.■.-.'•♦  j»  ^-..liiilq 

0^«  oiftbiMU 

^*  OftS^Lxfi'  Jv  I  am  of  dpitiiotitbitihe nonsuit  iwrlHEB 
ease ' was  propen  fe  is  not  necessary  fi)f  ineiatpivsnt 
toini^atdgate  atiy  supposkl  idifferenc^  betwesiu»pnitai9d 
bad  itn  •  atfciiowledgineiit^  because  it  bas:  no  *  whete  been 
fnbiiteioed  tba^  aoadsnoii^Iedgment  of:  a;debty'i£j  jMif 
idDDowiedgtiieiit/auffiokBt  to  revive  thadabt^.  Jiut  onljr 
a  dvoQnMonee  from*  ivhicb  perhaps  a  neur  pnMifle  JDay 
be  iiaplood*  In  Hyleing  v»  HasHtigs  (a),  f aecofdiag  to 
einiost  till  tbe  reports  of  the  case,  the  Ckxict  oossidered 
^  ^^Qowledgtnetit  as  evidentoe  only  of)a  neiilF  prcnme^ 

The  language  of  the  statute  is,  ^^  that  iU  JiofeMM 
upon  tlie  case^  other  thui  for  blander,  iihiA''  be  C0tn- 
menoed  and  sued  within  six  years  aiext  after 'tfaeoiuseiof 
ffcicb  aetiond,  and  not  after*''  *  >  ;         .s.w- 

With  respect  to  every  species  of  action*  eiecepi.jls^ 
MOipsit  it  has  heon  bokleii  that  the'  plaintiff  muatiabfsiif 
&e  has  coraaaenoed  bis  action  withio  this  tfesne  jlisesofibed 
by'the^rttttote,  and*  that  it  is  not  incumbent  on rtbe^Ooi 
ftodant  to  plead  .that  the  limited  period  rfatus  ^apbedi 
lb  is  not  ea^  to  aay  why  a  dJObrerit  rde  infli  oiiliiofd 
inaBsutnprit;  bnt  it  is  now  too  lat0to.>8fi)r:thfltfi.dot 
fibdont  fftii'tflke  advantage  of  the  atatote^'Uboatplha^Dlf 
M'  {9  mnk. Saunders^ ^ij  ir..iiote.)  In  I^Umgii^i^H&aif 
n;;^  ind^,^  the  O01B1I2  hcU  jdH^  the  Jiew  ^moriaam^^ 

(a)  z  U.  Saf9m\$S9»  [  •>  \iarib,  47q.     Sal^  ^9i»  ^Tit  ilfof  stj- 

be 


M       •        V 


b^,  oonsid^rodTKre^miL'  dS  tlia«  dd.'ime;'  batfJa^nacbBti       1%^ 
^dtttttiM  "oF' tfa&t  case,  Imct  >ooqsidtai^on  withosUothd     ^^S^^ 
jtK}g69>.  it  was  hokleii  in  Ikane  v.  Cnme{a)^  D^diB  fitcii  ^ 

ef'  80^  U9sump6it  infra  98x^  annos^  ihatia^  pcoinU&itoadA      J^S^^ 
by  defendant  afte*  amst  idid.  n<>t  siippM  a  dedlarHtioq 
en  a  note .  made  by  the  defendunt .  ki  favoqyrrof.ithii 
plaintiff's  testator  above  six  years  before  .4be  jaeftiiai 
binonj^td  ... 

So  in  Hickman  v.  Walker  {b)  it  was  decided,  that 
vUene-  lh&  Tdefendam  pleadkd  nw^  asmmpsi^iif^a^lMs 
aMWff^in^aD.actioa brought  hyraaeKeciitoctonipmiimsee 
to.  idiei testatov^ :  and  febe  plautltff  ;r[q[4ifidi;  a^eybieqjMeiil 
pronbise  to.bimaelfl  the  reptioatioifrtWf^  a  dtepidrluD%  JmbhI 
fthtBi)  Chief  Juatioe  said»  ^  We  are.  of  opidjon  .^bal  :tlw 
i^pticatioa  is  kot  'good,  ibr  the  Aime.  of.  iimttitiMfr  iOiiaft 
be  compvtec)  fipomitbc  titneiBvhen'tfaeiaolieoifinrtflOorued 
to  die  testator,  aod  not  ih)kn  the' timdi)f|»roviog)l^ 
3^be'pHndngjof.tbe  will  gave  fto  aew  cause  oC  eeliae^ 
tfndsberefareihe  tinw  ofpnmng  the  vdtt'iie  'perfeotljir 

ThircaSe^iAeTefo»y'Confints;thatif  JOsoiif  %vCrvm;i 
nd^tbe:^ point  seems  to  bare  ibeea  admitted  in  Um 
executors  of  the  Duke  of  Mas/tbommgh  ▼•  Wiimf9re'{fiU 
•wberii  tbe  pbdtstiffs  hairing  ^decdased/ as  v^^beentolrsimi  a 
protniset^to  their  tostator^  audi kaiie  having,  been. jqined 
on'ithe^ptea  lof  tbe  statute  lof  liniitktami%  tksi^SIaiiiliffii 
AbVedi:; to  :amedd :  bjr  Jay ing^  the .  ^omisa  to  'luKif e :  beed 
ibadf>  to  tb^niselTee[.  iIh-iSbn9/.v.HQii^(if)>  idso^  itiwM^ 
fieofdedy  dtafc  ak  mdhflfowJedgmfetit  made  rbjp  the  defendt 
aiit^iotebcte  death jof  the  plaintiff's  intestatey  ;ef 'aadebt 
]G|odid>QVe<«ik  '^«sbc&  to)  the^  ptpititiffRv  satastBiej:asbiild 
flot't  supppvt'.\d  'sca*nt  \  by  -tthe  .ndiaiiiistratot .  lajiibg  j  the 
pi^jfodaeitoJiaper  Jaeeil3iaari|eltbiiiBikite^ 


^"  V.  Paris 


a»  • /CA»B$  Iff  TJa^NlTY  ^TERWt  .^ 


^)d<yi» fth^t  JA  order  t^  support  tbe,fictioi:^.itl)f7:.iqa^ 
9h^al^Q^>rQ^pr9ini9P^,t9  AemsdlyeB.  .,.Pa  tl^  WQ^ 

4 

brought  «gain4t  iW&r»  ami  N^rri^  m^d  .irife,  apm  ii 
j/i>Uit  promisgary  nQte  imde.  by  ^/er  an4  .J^^i^m^s  yipk 
befem  fdamcge^  .^nd.  tbe'  pKomi^  ^wJ3  . 1«jid  .bj!  JSooffer 
and  NonriVs  ivifeibefore:.maEn^[^.aiid«jis8iMe.i^a^Jp^^ 
vpcAsi  «  plea  q£  the  atatateof  jimi|»tiou8,),|^46^  CJt 

_  ■  4 

says,  ^^  The  qtte«U(9B .  is,  wJb^ibef  aaiacju^|iHirl«i4gfDf^ 
auMkliwithiaabe  years  <jfifUatm  M^^i»ewyr^H4^Ml^ 
pifoinisd^  or>dniws  doWn.  the  orAgio^l '  to  »lba  ti9)^r«bm 
tho'fackBQiwkdgiiiQnt  ia^dnadoj '  In  Hur^  t^Pffrk^rrii!^ 
Lord  JBRenboi'Wigh  aays^  itliaft  i  ta'  aotiom  oiiffmvfSfV^^^ 
adbifMdctelgiiienl)  of^Uhe:*  debit  is  aivideDQe.iQf  a.  fr^ 
pitoihiae.  *  If.tkrt  •bfrivotiso^:  bat  OB..the.;0OBtrfMry't|ie 
McQowledgmeiit  k  to-  llave. tfaenefifd  cf < .dfanv wg. .dinPfQ 
tbe  origiflal promise,  .then  ia,  m^9iotitm'byiAni0fU^U^ 
rtpaa  proiaieas  made  to  the  Iaj9tatj^f.-eiir|dwpa,,(9ff(f 
ftomise  made^  (o  the  lexcceter.  wnMild  iauppyf^thii»iwil» 
Sattbe  tereme  of  (hisipfopoailmiMiaitdegi^  ii^^^ifpapp 
rwOhlMiCa)  -  That :iiw>  aft  adli«  iOifasfmpf^^jiif^fm 
edceoMei'  vpoa  fsomisea  :to  ;d»  ieate^    »iR^feW^»tf 

denes'dtdppeaiiBdi  dtottvfter  ^be.id^dft^^^e  4Ma|gi^ 
atiai softer tsix.jFean* from >4Hv  tiai|e.a^ 
CBodanl}  JERdmowledgedt  the  'd^(  ;4o:;tVtoi(«3lQeM^«;,i|^ 
pwbiaadae)iB3r>k4  JirottCiJilMi^wrq4>%'i;f6<^ 
fifi  die  'Gbiprk,  ^md  «lud,>  that,  ili^^er^  a^.f^^igMi 
Uwt.tba  tetienieoridiimxi  belAibim^idedi/^l^e^^r^oib^ 
M%ntade4<»^t^((ea3seiitoB^iand  ao  40int  ^nSlb^^^is^M^ 

kind, 


r 


Irihd,  wliibb  ft  is  uhti^tefldaiy  to  nMikiM;^  TH#lwt^f/  1M6J 
ill'  tKe  Coutt  of  CoMnrtob  Heatf;  J^l^b^  w7&;ff^(it»)j|^ 
dfaf  wta  an  acti<m  by  aii  ex^^rtx  on'  pMsAsm  tnttd^' 
tb '  the  testator^ ;  plea,  stMtite  cf  Uimitatioi^s.  '!Pte4M>0 
ri^Hed  npon  Utie  defemMikf s  Mtiftg  said  tiv  hH'y  Ibiittb^ 
testator  alWays  pf ombed  not  ^  to  dht^ft  him 'Kk*^  tbe^ 
money.  The'  plaitttiff  liaVingoBtalhed  ft 'tieitilct^'  % 
itlotioti  wasm^i^  to  lem^r  W  ntit^tfit  ;'aild  tilsCioiiTC  said^' 
i^hen  tb^  cMtts  d^Miined  itbaf  an  ackmyModgnMii  H 
eiridence  of  a  neW 'pvtiktiislef  (hen  kraide;  ft^nrast^'U  u 
t^oriiise  mkde  by  a  person  {?omp^ten(^  ttt  iMk^lit^  mud^Cty 
s  petaiM  ttrfuV  i^iil  dxisteMe  to  teOf^eiti  arid  therak 
for  a  nonsnit^'^vnis  inade  absokite.  Thatoasd  wa»  deto«« 
ihlnM  at  'd  tiniewhen  hord  C*  J.  6IM$'  presided  in  thq 
Cbnimoh'  ^  Pteas^ '  \hdn  whom'  na  judge'  ivaa  ^wei  morb 
perfectly  atiqiiainted  with;  the  rolea  of  pleodti^g;*^  \ 

It'isndt  nec€isMytc^cite  olonD'debisioiirtQbhfew,  that 
ii  ^rbiDfaef.'idade  under  ancb  dreoaistdntes  as  those  of  the 
present  case  ii  a'neWpronriie,  aininot«  revival  of  ^be  old 
one,  and  must  be  cornecdy  declared  on  aovordiag'to  fad; 
for  the' totti^  teasam'  thai  a  pfoaiiseinflde  to.an>exeoiitor 
will  not  ^  Support  a  deeioratioii  oar  a  ptomiae  made  to  the 
testator.  Althougb  the  cases  to  whidh  I  hafe referred'are 
Hbt  «icaetfy  the  tafOe  as  the  present  in  pdnt  of  fiict,  they 
hre^  tficl  ^ame  hi  pvhieipie^  a  new  promise  by  a  debtor  to 
-pay  'whM'i0f  abiKty  is  Bot  ^the  ^ame  aa.  a  prcmbe  to 
pay  whbn*  t^qbesfUd,  'and'  wiUtiot  sapport^  a .  dechrattoh 
^liBj^  a  promikie'^to  pay  when- requested.  Tbcaelaoe 
inttny''<;ri^i^  Kl4iieWfib^v^<Hiiat  aitch  a-iionditional  pMfanaft 
%atit<ot'b^  ^^n  hi' ^etldenod  tioffer  acoiiiift  onrjsa  absor 
fMd^ft>ihtse.  lYf'  Cdle  it  Aiiliy,  whei^e  «>  a  :plea  joE  ifa»> 
4knisy«)ke  <][4aihlifli  tupliedtd  pninliae  aftevifUl  age^janid 
"Ae^^evM^nte  waa  ef  a  promiae  torpa^  wfaeBLofnabiUtgEV 
%lft€  ^Jtb^^ai^  <«  TUa  isi  dotwi  Abaotntftiprearfift 


{a}^^ikm^  Mdii 


r 


•  k' 


i>ni><  to 


tism,0fi  the  aiatiQii  lirawgbt''    U  Jam$^9.  SmM,  Lwl 

]}i^  tew  90  mted.  iMfim  ii^  LQtil'<&  #i.JV^ .  «»w 
bi«  .9i9tifi^pterpm»iMdy^  pajwa^pter  Mil  «lMi»ii»' 

PWntiffmufit  pn>va  the  :«bHi(f  W  ^h^1  IMUJUM'nte 

\  I^   Thoj^p^r^  V,  Osborne Xa)f  i^^f^.:w^W»'  iMi^- 

EUenborotjgb  held  t^t  a,pf/9b9H«e.^^,jpy  4(i  A«bll  l)r  ^^ 
stalmeot^,  if  t^me  ishould,  be  fflTftiip.tg9k.t^li:|MtQH|.^ 
of  the  at^tule,  and  iii  prgpjj^.y,  -P/Jriirri[6>fr^¥*|i»ib 
there  wa$  a  letter  of  the  defea<^nt'4,^jif^.4j4gp^lf)|gMg4 
the  debt|  it  was  taken  ^or  grfUfjiA^  wjljbmit  a4yectkieifl>{ 
any  of  the  decisiops,  that,  m  actifk^^\p^ig^ei9%,0ftm  4akt^ 
was  the  same  as  a  promise;  but  that  principle  has  been 
expresifljr  denied  i^i  ACauri  y.  Q^.  '^      ^  a .uuH 

I  am  of  opinion,  therefore,  tba(  tb^  wa^ff^,5)94di^iMaldi' 
promise,  and  ought  to  be  pji:Qfee^d.pQi«^^uj|^  ,.  W^Ai^ 

^s^  to  tl)e  disdnctipp  wl^;clji  hM  bei^  ^t^dM^ti^Aqili  ji 
made  between  a  promise^  gif ^  ^^^iff^Ali'BjA^Wf^^O  (X^ 
the  six  year^  and  i^  pnoitfj^e  af%,  ^ftlvRil  iVRtf  <ilV»M^«^ 

|lt  h^  been  argupd,  \hi\t;  befcji;^  t|j^  e^pjoma^,^  iJm^Jj 
six  years,  the  statute  does  not  apply,  and  that  a  defeqid&in 
ant  has  within  that  tim^  no  rjght  to^  p4^  HtSffs  to..,tlV 
original  contract.  U^.49«l??»dly  within  ti^^giff  .f}WElii£ 
the  plaintiff  may  go  .OR,bis  pjrigiwl^  cc»||ri|Q<,  JHOtunihKtt 
sUnding  any  subsequ^iit  proi^aj^.;,  but  h«r«  ^PfllHI^.y' 

!  ,....:«  f      -  •iwm  •*' 

I  (/a)  a  j^/ari.  M  A  C.  98.  (b)  iC«m^.S94« 


cause 


i 
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fen»fi 


^^.  flltklmil^  tMde'fat  ft  iSthef  Wheh't^e  cJebt  was  stifl  alive^ 

and'idi''lte  ^partite'lniiHdsanid  fifttiiiitioii  as  when  it  was   * 
^  ori^attj^^soDtraet^.   ^iippba^i  tiief  day  after  th^  pri^tnise 
was  made^  ao  action  had  been  brought  on  an  account 


V    .  *  ;  '■  ''^ 


ifi)  %  Wm.  SawuL  64  ^«  note* 

Vol.  IIL  X  X  slated^ 


^f  aadott  l«d  expired  bdbnrtKe'allion''%il     jMftj^ 
TiieDefendHitby'anbse^Mi^^piteiie  ^^^^ 

*Hyo>i  eattdii  lawny  exiaadad  the  dtmitiott-^  bir  ftaWitj^t         ^ 
'^rV^Wcl  if  the  FklMiff  win  aAar  six  yaM  M&  HimMT'cif     JiSafe^ 

^4baft  piyioiiae,  iia  muBt  take  It  as  it  mm  gtviai.  '  HioQ^ 
f^^  ^  iftmcMrly  ail  <4ain^  wtAA 

^^tli  fwhraataga  ofible  staUrto^  uffessivheredie'debt  hadb^ieir 
"*^i4  ppid»  th»  eamta  haim  hkdf  -bMb  of  ofriai^  tHit^v 
*^*r^i  aptr)itio»<rfdte  ili<4e48  JMi^afticiwirtaJiiurfy  iJamyV 
■^  •««  and  I  •lMll*.«hHta6w,  icaniftd*  m<  >«ie  wblds^f  <Swjd* 

(/  «r4|  alkywriiif.  AellaUbr  tof^ilante  luid<t|eai<aflridly  aR{3 
hered  to :  it  is  an  extremely  beneficial  law,  on  which,  n' 

'^n  11^  kte  been'  6bakvedi'  the  security  of  all  men  depends* 

^  ^  1911  ana  it,'  ilieref&ra,  I0  Be  fttVonr^;    And  alttioogh  it  wiir 

^toik  nMr  find  theitf  ptiev^nt  a  mari'^iti  recovering  an  honest ' 

r-  iWj(  dAli^yetaii^  iiiy  <)wir  fkult^h^  he  pbs^ned  hU  ac^toii ' 

'S^ikik  a^l^j'tpeaidb^WKieh,  tltepermitti^^  the  Uidence  oF^ 

nitkmm  pnmiMi-9iJ^  ^aeknowM^^nts  Whhin  the  six  yisars ' 

ria^  aebhiaio  bon  diidgeroasitiletto'petjtn'y.''     '^  '  '*         * ' 

BuBHOUOH  J.    Th«  iacts  ih  thi&^case  seem  to  me  to  ' 
wv  I  fli       reino^  Al  doa be.    T^iey"  a^c^  thkt  tlie  Defendant  bein'g 
MSid        applied  to  ftf  p^fnhent  ^f  Mdit  iiA)Ottt  threie'years  after  ^ 
^g^        it  editf  fMUdieff,  teid'tbiillf  H  ^  hot  fn  bis  power  to 
p^^  but  that  «s  aboh  as^  Was;  he  wotild ;  and  within  ' 
Bhk'feAtw  kOb^^  diU'^^Mise  ^e  Defendant  IS  sued^ 
tfadi^h'  more'lirAft  six'  y^ars  ffokxi  the  deHvery  of  the 

^isr^U'^ikid  (0  b^'a^  boiidlBohal'  liclchowledgmeut,  * 
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I  of  sui:  years  alter  tlitatl:iiow- 
lent?   What  thepl  beconies,(tf  tiQuasacohdiUpnal 
acknowledcroientr    In  tbe.  cases  which  have  teea,  «r 

ferred  to,  the  old  liabihty  had  expired,  and  Ae  new 

.,  ..  •*     '     ^:  •/.  !  ./ no  .!:•'•Jn!:^^:'two^^^n 

prom^se  was  .to  be  t^iken  accompanied  with  its  cpnc|iu<»f  j 

but  in  the  present  case,  at  *      '         **  '*   *     i        i  ^ 

ment,  tbe  det)t  was  an  availi 

only  says  in  enect,  ^^  I  owe  Uie  money,  but  cannot  paf^^ 

Even  on  the  issue  of  rum  assumpsit  infira  sex^amwsm  I 
am  or  opinion  this  action  might  oe  supported*  ^  Toe 
acknowledgment  which  has  been  made  within  ax  years 
keeps  the  debt  alive,  according  to, all  the  cases,  and  is 
very  difierent  from  an  acknowledgment  or  prcimise  na^ick 
flifter  the  expiration  oi  that  time ;  sucii  a  promise  ^rcAt^ 
a  new  obligation,  and  must,  therefore,  b^  taken,  if  f^ 
all,  with  all  its  qualifications. 

In  Hyleing  v.  Hastings  (a).  Holt  C.  J.  said,  **  There 
IS  a  difference  where  the  six  years  are  expired  ^e&lc^ 
the  making  of  such  conditional  p^romise,  and  wbj^^  .they 
are  liot ;  because  the  contract  npt  being  bavecl  by  the 
statute  has  no  need  of  so  much  assistance  to.conliJioe 

It,  as  It  must  have  to  revive  it  if  it  be  once  absolutely 

1  ■    '  ,  I  '  ■'      •  i"  '  1  •'■1111  'tT^ 

destroyed."  According  to  this  distinction  t^  prigin^  1 
contract  in  Cole' y,  Sdxby  heina  invalidated  or  de- 
^troyed  by  infancy,  the  promise  made  after  aire, was  • 
hew  contract, « and  to  be  taken  with  all  its  nesv  uuaJifiv, 
Cations.  In  Davis  v.  Smithy  the  n^w  promise, was  more 
than  SIX  years  alter  the  original  contract,  and*  o^i^fL 
dearly  conditional  oughi  to  have  been  ti^eat^  ^s  suph. 
But  there  seems  to  be  a  solid  and  reco^tnised  dlstinctm 
between  an  acknowledgment  made  oefore  the  expir^don 
of  the  SIX  years,  and  an  acknowledgment  after.  . 

\a)  Ld^  Raym.  389.  * 
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•    As  to  the  supposed  'necessity  for  a  promise,  iosfead  of    w28^, 
•     or  as  well  as  a  mere  acKDOwIedffnyent  it  ^houLd  seem:      ^J^'x^  . 
not  to  be  necessary  m  this  case,  from  the  xitcamstauco 
that  an  action  of  debt  would  have  lam  to  recpver  (he 


',  ^.  njy^^^'hjn 


bai^ 


p'l^ce  of  the  goods  sold  and  c(eUvered|  anq  that  a< 
acl&owleclffrnent  of  the  contract  would  have  Been  sum- 
icient  to  support  such  an  action.  In  such  a, form  of 
scQon  a  promise  is  unnece^s^ary,  and  it  is  only  necessary 
ih  assumpsit  to  make  a  formal  alle^ration  of  it  on  the 
pitodin&:s.  , 

For  these  reasons'!  think  the  PlaintiiF  entitled  to  ,$ 
veraicC    -     ,  .' 

Park  J.  It  has  been  truly  observed  that  the  con^ 
iRictihg  decisions  to  be  found  in  our  reports  upon  the; 
statute  of  limitations  re6ect  no  particular  credit  upoQ. 
Westminster  Hidl  /  and  I  am  very  glad  that  the  coi»ts 
of  law  seem  inclined,  as  far  as  possibly,  to  retrace  their 
steps,  and  to  get  back  to  the  plain  construction  of  th<f 
i^tatute.  Having  that  view  myself  I  was  happy  to  conr 
our 'with  the  .other  Judges  in  this  Court  in  Michaelmas 
term,  in  the  case  of  A'Court  v.  CrosSf  in  endeavouring 
to  assist  in  so  desirable  an  object 
'^  tn  what  I  am  about  to  say  very  shortly  upoi^  the  case 

till  *  *•■  ¥  ^  •  ,, 

at  bar^  I  do  not  consider  myself  as  trencbipgi  at  least  J^ 
am  sure  t  do  not  mean  to  trench^  upon  that  d^isioq. 
thcieed,  in  deliverli^  my  opinion  here  against^  the  I)er. 
fehdant,  I  do  not  trouble  myself  with  apy  of  the  casea 
that  have  heretofore  been  decided  one  way  or^the  ptbefw 
ibr  this  case  depends  upon  its  own  pea^iarcircwnstg^e^ 
and  pariictitarly  upon  the  time  when  the  promise  WifstnofU^ 
it^  however,  contrary  to  my  intention,  apother  case  is  addecL 
to  the.humber  of  inconsistepcieS  already  crpwding  qw 
books  upon  tShis  subject,  it  willjender'tbe  duty  more- 
imperious,  yhenevejr  a  case  of  sufficient  value  occurs^  to 
have  all  these  matters,  put  upon  record,  that  we  may  have . 
!^  Xx  £  one 


•aaftil, 
Jacob/ 
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*j#f'  ,   ./J  .O/Jp.  lO  -i^^7   111/ rnfi.  .;Mi    *i\ 

1826.       one  rule  of  sound  judgment  from  the  highest  courts  of 

emfe>lqfnQttkii  iaeqpbsxHy  oocui^riil^c^iAgBct^i.titRyl  ^(nirfj 
i'£lm  fip^tif  ibiSDcase  juti  ioma  i^^t^jimSm:  Jib  ttm 
aii|)oo(lbi^butofae«'«irieal,  dteii^.  i^  a  pka  ofitbe^lJeMni) 
^9tn9  kidi4dao.abeiof:di6  atdtutoM  KmkBtiaas^<'(<llg| 
rheafe/nraaidQUttBced  iafilSlTidi  18te^iiidd>cif)t»dlkgir 
moKe'(SOiddjbei'«t9tedyiit|ie>(atatuft6/Jo£  KtnitBlinn^TAaid\ 
o^Mrlyonmridpcfi-  ttwid^ttBiid;>:ballJw  brtlsori' 

y«ars'j(aKl  Qj^rtaikiigroifitBin  sul  jwaia)  froni  tiidjde&ii^} 
oltHeiheat^alMDto&niMntfflndtitfBMirfiid  iaiUsfCfbdhimi 
pfiAff(shUif4a$  soon,  as.  it  masy  fatii»Aio6iHd»Cf»iuphrf>wiiis^J 
l^siti.I'  adtrak  ifc.is>i%'c«frMiUfiMy/iiina(  aoQriiadniit^.alfiyi, 
tba^  iff  the  iHaiute  httS^  r4ini  rihttuisj^afjisiflDojeaaafliadr. 
effi>iDedbf)3fifiure  Ahat  j^nonitie  (beinj^sav^rdiidttidiiil  <Hia)) 
MBafc  MdA^k  tftiridabi  oolyj wpuJd  halite^  xew90^nfmifnomt\ 
being  adduced  of  .thfi:iPdentlaBt1s  Ailitjr^lo<pay^jiDkliKK) 
v«i\5j9il£.«>'Biit  ibere  itbai ifi'oinia^  tb  pap  vds  soifle 
AgGara  theuatiktula  •hadr.rtto^iat  la  ,|inie  /wiaoi  tlbeidMi 
fehdaa*  .had  tno  rights  aaJ  tibhiik^  4o  atQwcria  iHniduioiiiiri 
aj>loa6txtho  condauan  so  anntssied'  coaldi^  ofiifioualaiD 
dudiig  U)b/aiic  ytera;  fi^)!  tak0>4t<|iiibciigiqt63alsfar  ihafiv 
notmtbslitiding  Ihe  I>dbtdanl»  di04arito0rif)9iA^ 
w|db  a  pclAdition,\tbe  Pkioiiff  AMgbliiiMaieisri^r^iiMd 
aai^  ttffUQ  .itUliiOr  •aifliL'  jMHra^iaiid^  viMibmti^skw^daii9\1M} 
original  kon$idgmtidn^^^^be\g4i^s^mid  ^m^ai^ika^ 
lii^  ba?a  flscayered  mftDbifrroofi  bfiithi)ri;qo^iteNb 
pkoaaiaiU  Thk.  I  am  suta  as  jaib«|ri(da^ipractMq  idh 
^in*  Aiitf  in '  umfefenddl  cAntas,  ^9*^9^  ^^  fOoaltiMf 
<<i  nisb  to  pay^  and  I  will^r.XMi  aiiariaUaft>Tij9lk*ilian( 
vroads  id;the  aiaa^  efTectii  laxkd.  yetilttia  iriainliS  aiqoacM& 
without  prown^  the  dtfisqdartl's'abiUty..  JSkyniliMmArndt 
soppoaiia^itiaAjhaa  giireifiii  pwno^^^orjF  09i9({pityaUi»ff»i 
two.aMii^^  imd.bas.npt.pwl  ^t  IJh9  ^d  :(^.itUaHiaM^i 
bilt„ioi<abimt>>y#f^.  p^^tt  iataiy^hwMi:IbJA4id^ii|ed] 
upon  the  note  by  consent  of  both  parties:^!  will  sop* 
posje  the  some  procee4uig.>(aIl(e4. place  in  the  seoond^ 

i   /  /  third, 


^^ 
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to  f,  iu.>:>  t^'jin.ii  ii'.j  -  Kwl  jn-jini>l)U|  /'fjuoH   lo  iilij'i  efio        •Oi^Hi 

third,  fourth^  miAiiifihi  ijresDo  (i.^takB*  <£  Sois  gapuA^it^^      iSS^ 
wiH  (be  radonttect  ilD  anej  tint  »i;  action  brodglit  MitHiy 

IvflDipartBrit^rid  'kfter:tfa&  dflbeiof>tbe«iei*^iul  90tejfi  Jacob. 
ifpuUraotibdjbanred^ !  This  teialso  bcRod^!the^md»<irft 
9iMAia£raii€Qikii&  betw«8tv.lh9r^ai(tie^mh<i*el)fare9yii0«i 
itemlnnd  •radtfiiii^/the'iaccouabn^iFsti  by)(^rane'|terl^ 
tp'ithe  jbihcb  Bi<aft  ^iniigsibB  (dfl]tbei)!ifiidii|p  b9iB)sc:iii»y 
settM  afredbiik  bBtwacn^itbettprtlabtafaibbs^  ofeivhieHiliP 
tgi Jbr  •  afVarmnlsl  hscUtsinetf  ;r^affd  >  an^^^i&ct  •wbtch^  ihe^ 
juarg^iiuAynborfeider  as^.an^aekI^dfril!dgl^«^ti  tf.ibr  Beitigt 
ahidpetta^coiuitilsr^ufiri^nJ}  to  tidefc  it  Mit  oftHtdla^ 

tW  4tatarte  ^  lo  inerekanVi  accoufitft  wds  >  hdid  Adi  So  in- 
GDofided  |o  persons  >0f  that  Uoserl^tbii.  :•  '^  .-':>t)/  .;  •? 
.•iBot  the  op»9  I  have  hjtheito  •  pdt  ai'to  theV!ni^>f 
doitefeiDiAlt  icnt  ^a  iiote,  'I  adaiit  has  l^eeii'  upon^b  mcte^ 
ivymeni' of  antdrest,  wUfaMt  bay  condition  MabtesbdJl 
Ib)doe8^itidt  saini '  to  niiey  however,  thai  if  evehf  jtAt^' 
nfbeii  tbdde*  p^yottiitsiwoi'e*  i-^apiecti^y  mad^'  thewj* 
we»0iad4ecli!to^  the  indov^mmit  dkc^  Woi^d^  ^^  Iteii'yetoi 
Ufiviiti)3dy«t|irisioiilal'SaiMi  Ititerei'D  iflamabU/'rijay'' 
diflki^fi^tioe  jn^lftmr  ^sdttir  bbuaeea  •  tb^  cases*  Then  itf  the: 
ji^DmiBB  tlto  ^pay  that,  which  by  law  hd  was  at  thit-Uihe 
bbcal^ibycJpayI^*aTfd  tWoondtimi  annexad^  asicwnblili 
ntit  pMlmit!  the:  iiiiraadiato  ienfoM  citSe  damaDdi 

MtttiiboAie  4lk  >yedM,  .ought  iot  >to^  afihct  a  deM  acA 
kttoMedgniaatW itbe  skbl,  iwlth/aijgiroiiii^4fdb?i0  tar  it,' 
aMiooghi  diiigg^\  wlsbt^.  donditiM^  wMsk  at^tbe  ^&ii0/ 
tho*  diMidiiU«i'!Was-^4^^  thai  pah^  liAcI'Vfoviright^itiy' 
iaipoM^iv^^t^iiefbiir^^Aid  pire»)iitn|Wlon  i^adsMlby  the>Wi^' 
tmoiiftxiMl^Mps^  4f  lAiileJ^s '  <if«t&'*^bi|lU^i 4)y ^^iptMaiaa « 

ti^'p]l!fi'<lbrordI^^'si9(r  ydi^  h«dle«pited;  *Mfduhdu|;iv' 
•qi»c  ill.'  1     fti'iiLCi  jilrod  14  jii'jiri»oj    c'  .^^-iU    -f'  /f  <  /' 

t*  »i«i  X  X  3  tliere 


^1^^  W  ^  ^^  ^^  ^^"^^  ^^  '^^^  satisfied  nor  paid  whBq,,)li^.«|||^ 
^BMfflg    djjfpij^ipi59ari?e  ww  owde.  ,.   ,,      .  .  „  ,  ,;  ji 

•^^i^i    oS*?i*iP^^  ^^^^  to  this  that  I  \m§  Sp^^i  is7:^vpmj 

y^fijsbqpi^.  vfb/srf^  Lord  J^knbarougk  bfiA  Af^-^'tS^c 

tggj^^  the.fi^e  014  of  the  stat^uteii  and  this  «vfu  A^/tlmr. 

st^u^  hud  nui,  .   .     .1    .  ,  jruoq 

£^Xf^jt,tbe  last  case,  it  will  be  obs^c^p  ^at.IJbi(f((i 

loqked.^  ifianjf  I  thoogbt  it  would  be  ap  i^le jiai;qf%i|^{ 
aii^^a^grofit  waste  of  time,  to  mn  throi]g^  s^  \^isif4nTi3J^ 
when  no.^  one  of  the  cases  has  the  distingHisbijo^  jeajt|if!(^ 
of  ^  die.,  pr^m  case,^  upon  which  I  rely^  .a  pramiff^[, 
tho]igh  ^^rdened  with  a  conditioi»|  w^bia  lhat.p(|^p4({ 
wh^  thp  promise  might  ayail  the  Plaintiff^  J^H'Oi^llbi^iJ 
conditipn  could  work  him  no  ii^ury»  npr  postpone. qCv-^ 
ddfkj  his  immediate  remedy*    I  wish  it  to  be  ;l||id^  j 

stopd  fidly  that  I  strongly  rely  i^pon.  a,,j?iT»Mf^.aifQqQph^t 
panyipg  t;he  acknowledgment*  I  am  upt  ax^f)giuaiX,,ff ,; 
prosunpptupus  enough*  especially  as  my  Broib^-Qa^elfi^^j 
has  sir^dj  expressed,  bis  opinion  to  be  in  iavour,oE.t|l|i9«jj 
Defendant^  and  I  am  also  to  be  encoantere4  by  ,t^  o^i^ 
the  Chief  Josticej  to  suppose  thai  I  am  rig^it^  but  tjo^fflho 
my  present  conscientious,  and  not  hasty,  impre^Wiii((u 
think  this  nonsuit  ought  to  be  set  aside:  howevef^.^ic 
the  Court  are  ^q^ually  divided,  of  course  it  cannot  b^^^ 
disturbed*  .(i, 

Bbst  C.  J«    I  entirely  concur  in  the  judgment  ^ic^.-. 
has  be^  delivered  by  my  Bnather  Gasefe^ym^d  jthere-wjj 
fore  dp.  not  think,  it  necessary  to  go  ^ffiin  tiirQU|gj{Dk,aUfij 
th^  oascjs*    The  two  best  statutes  in  our<bo9|f;9/9^j^%^ 
statute  of  frauds  and  the  statute  of  limitations ;  but,  un- 
fortttnately,  the  Judges  in  Westminster^HtM  he^ftiAw 
a  di£Perent  view  of  the  subject;  and,  until  recently,, li 
^4  J    /   /  struggle 
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thd«festtUufi»i'-  :    •;  ■"•''  --''  '"■''■  '•-''  ''■'■'  '■        '     '  ^T^i^ 

It  is  curious  to  observe  the  pnteress  bf  optilion  on  '        ^'^ 
thU  sobject.  '  At  fint^  it'  sb«ms,  t!i«  Judges  were  lAA  the      Jacob.  ' 
sbttates;  and  m  mdksonY.  n6mi^[a\  Seto^j:md 
the  Bar  eh  hctii  sides  were  agreed,  that  tbere  mnst  he  \ 

all  express  promts^  t6  take  a  cttee  out  oF  it.   The  ttune  * 
point  was  ruled  in  Bass  v.  Smith  {b) ;  and  in  Lacanv. ' 
jBHggs\c)  it  Was  stlU  held  there  must  be  a  promii^; 
alttieugh  tlie  Gotirt  considered  it  somewhat  hard.  T%en  ' 
m  H^finng  v.'  Hasfin^Sf  by  the  opinions  of  ten  Judges, 
aftier  mndti  fonsnltlEition,  it  was  determined,  that  an  ac- 
knowledgment of  the  debt  was  at  the  utmost  only  evi-  ' 
dance  fKMi^  wiiich  il  promise  to  pay  might  be  inferred 
b^  n  jury*;  but  that  if  &  jury  found  only  the  bare  ac- 
knowledgm^t  it  would  hot  be  suffleient.  'After  this,  ' 
ec]pi!ty  l&wy^fc  'earner  into  thb  courts  of  common  law. 
Lord  Mansfietd  brought  with  liim  into  those  courts  equi- 
tably liodons  of  die  statute  of  limitations  t  and  held  that 
a  tmre  aclinowledgment  of  a  debt,  even  after  action 
broughtj'wotild'be  sufficient  to  support  the  action,  al- 
tbongh  not  6oknmenced  till  after  the  expiration  of  the 
six:  years.    Lord  -Lcmghboraugk  entertained  the  same 
opinion.    The  C!onrt  o^  Kihg^s  Bench  adhered  to  it,  till 
ulftnifttely  ihe  prineifile  '#as  carried  to  such  a  degree  of 
absurdity,  that  a  declaratibn  of  a  defendant  that  he 
would  not  pay  {d)  was  bolden  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute. 

The  Ckmrt  of  Common  Pleas  at  length  came  to  a 
different  opinion  in  HeUiftgs  v.  Skiteo ;  and  Gibbs  C.  3. 
ih^fi  pats  three  cases,  in  wiiich  It  had  b^en  faolden  that 
the  statute 'ffid'n<it  protect  a  dcifendant.  One,  where 
the  ^ibn^ht  1ms  admitted  that  the  debt  is '  unpaid,  but 
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\cUAa.i6s: •  •"•    '•  •'     '^'  '^ 

•**i^-"'"'  Xx  4  has 


QllJtrFniHuDeil^ejddfielidaiilidns;^  oi  Jdiqc 

dba^ipedTby^fraitiouhkiiniidalii^  tao'rvbicb  Ihe^Jili^an^ 
pMdiip]idilnsd>fahiis^kr^fc^  SbiaiiiEsciHi  Jdii^BM 
thitt^'jhe&fctiUnsy£*ivit(r.ia^^  tbicd^.vflwaityr 

a  particular  mode  of  proof  of  his  .lUbilk^-utf  Om 
pIoiAtifflpcodMeo  thatf  proofs  (the  QoilftJtbmd'iaiilSie 
dofiiiiflUtit*sbkd(tDot  beKlisdiarg8di<>  AUjdieidocUifeiadOife 
tlBamdqebttwem  aader  ircAriciiri  in  il^^  casexlf  If  Gih0i^«{ 
€ifmgk*t'  mdtfbk  *att  thevaiuldtriili^i.l  ilairfe^gmstfaiv 
matter,  I  am  still  of  opinion,  that  everjrmiMhlAaifrM 
pfatod  to  Inve  utlered  in  thatGlise«rw«rfaBuMedl>|ipdor 

tiDHairiag/diqiasediif  !ibe  :Cas^  T'ooide  nsnt*  k>  dbb 
8teU|tfltt  >(\If.lli»  lioigUBge'df  thii  it-dea^^weiam'fl^iftt 
(fioUyr, bounds tt>r  odhete  ^fa>'k  Mrhcre  tborfe-'k:  iuoo^flkl 
iftnoiig^llie^deasinp^;  '^ndiAe  lingwighK)f*diil^stalilie  u 
aB'slaar^^diBt  i&it  wer&fnbt  fioir^die'  deGidbB»^«e>4piiM 
\pMd  hsMj  b^  raiaedl  vtfM  iu  ,  It  hms  knAjttfgptd^ 
iwt  Uio  bigeoc  of  tbe:stata|te  was  ttt  ivoisct  tlibsslwfafi 
had  loBt  tbie:  evUetiete  cif!  their  payments,  This  l^dug^ 
IVie^ilidaf 'thtt-aut  iapniof  to  (be.  outtr^t)^if^Ad;aol 
CMr'liipflUrfioa'  of  .aodims,:ana  >fan  avcMkig  iMttts :!» Im-^ 
said-  the^poeainble-ia,.!^  Eat  qakliiig  medfB'mlalles^dtdli 
MMRng  of-  ii^ts»'' .  At»t  appointing  ^nUioln  peiiodssof 
UmitAtfcMi' fol-  other  atoms,  tbfi  abtJ  pcovkieB  thait  jbM 
aeti«|ia'  tipoi^  die  caie^  otb^r  thka-  'fcr  ^aadfayaliall)  bri 

cadbo  fg&sKeb  aation^miii^^il^/ (Sgifiar^  Bur  it>3DKTr))eth 
fli)|Uei^  tbat  bytas^aohndadfedgdkenlv  aft&r  timAx  jmaa^ 
h>n9arieatii(6'pf iietioBi(iB3ii|ea|6d,  from  ivUiah)*lprpBMa 

ef «ctlottV*bWda>tfSsMijiiffy«tidnMr&tM.^  ^^taum^do 

acknoii9ie(]giMeQt'&fter  itbeiattskled  ^imd-  willtchoatei  Mjubt 

fatttiM<<sf  <ai9dtfhf  «llbt{ugh''thtt  '$M)dlte'4vas<«pd»M  obrUie 

J  »j<j.»'  v'  same 


««»   ..AAA  I  gun  -^-lim-l  UtJAL'  Al    ««  KQDBni'liT 

i^KbClb  «ssii4^5ii^ .  it^igiittjggtoito.toi^ro(wt:yiiiiiihi 
a^;uistidsacif  6videnoe^  butiaqiHi^ioIdaiy* /'Tba9|ift^ 
dufaaJHiit  ivbe&  Itttliid^  atepfc  sal  .yegigf  ctygnBin  iigliU^  u  i  q 
i|iJie»'IUDQ>ahd  liiisfintaDejnqrhayelldintfBdtlfte^deU^^ 

:-.Tlir^Plsiiit{fFttben)mtthik«iit  bag  tie^xsMMf^n^jiotiotq 
ofter'^e  jdfcpHkidA  of  ttis  jEx  ye»b;  iBMi&itihpAoi^ 
phttaob  M'lbeasia  ydar%  it  k  tnia.a  sonflKlsonld^pfaBnHBfa 
Bsb  nadej:  'boil  diol^  if  sr^Iiedviv'tiiust  be  4abeB  sutgcA 
lotbttnciridkion/ '  • «  •  ••••;:>  ..'t  -  .  <  =  ^j'  I  ,i:0*».m 

i«in|  udok'ioS'.Ae  eaieS'  bas'  afij  dMiietiaivbbai  batalci 
as  to  the  time  of  the  promise,  whether  before  mrjiahe^* 
dib  sat  ymn ;  jbnt  itiiadear,  ibat  after  dip  i£x  ycaca  Ihe 
S^tttiffr.hav  QD  cause  df  adbn^ eaugfU'oa ftb^Tjievr  fiio* 
iaikij  and  tfaatvbe&ig  aoniditional,  the  oonditfaiii  attadied* 
to  Ji)teB8tf<bel<<diparTedi  The^tnewipvemife  docs  not 
biuig'dDwsi<Ae>iUd>^UBd  of  :Bd]9B,  ;bQt  tsn^t^Aoeaf^ 
<bie?Jtbe  &vfii  of  tb^  pleadbigiisiffidendy  iinliioales  >tbc%' 
bt-the<tMendBv/^  by  hm  nfiUcatiob  io  ifae  j>lea  bf  MaAr 
Ofmigkiiiiij/i'a^^lxv'imma^^  tthatfebe^  pba  i»i  haA 

lOFth^dHgiaal^  demand^  <atid'«alfeBi  upoa^a  aubtaqiMrit 
^MBiw; 'imd  ?^bk>0'biJabilnElantanRlbocity  to'sboir^-tbat 
ttcith^niobaeqbenlr  pnomisp  beldt^ndiiicddd^'Stfaaikotfiia 
\DeBkei'  a^  ^ahkiat/^  r  lOde/^^  ak^^JDMb  v.JSnitML 

Jbe  tefelaalve^joq  this  pdfaiti  «adth0i^  i  ahodbi  noil 
bd  dlsfioafidltapay  muob  atlerilbp«IOA  dbgkftisf  jmaa 
dddsiotif  ^*mhea  i^  aeBes:)afntfa4n.debittoiks>sb«irtlba 
lbe<t)nnfioB  aftibi5<  j»^&r%  .th^^^amrcntided  l)o^cciii«dt»*» 
^Aomi  xJLorO  iKil»ym>iia^*]hkbiidovBitbd  rab  Itsiapa 
8Mi«if^t^IwHere>'ic:'piirl]i.  ffoihiaes.  lo)-pajp)</iri^ 
aUl%9^dtttfikbitiffr!Gainioti;si^^  ubteiqrbe>4boira 
ebilfldjEL/  :ii%rfv[GiJ^>ml«k(tb^vsanw^l^  aiid»i£foi^ykLJi jivia 
apmrtaaiod*tb»roi|t.«»hfwMAimytowrt  reooll^j^^  i 
. :  ^  iThe  'deetsipQs  of  chaae  eoitnetit  Judges ;  bave  riMpaiuad 

untouched: 


^«  CAS£S  IN  TRINITY  TERM. 

1826.  untoacfaed:  and  the  circumstance  that  the  promise 
might  have  been  made  after  the  e:qpiradon  of  the 
six  years  was  never  adverted  to  before  th^n,  because 
it  was  deemed  immaiSenal.  I  think  it  immaterial,  for 
the  reasons  I  have  before  stated,  and  that,  therefime^ 
the  nonsuij^in  ^  p^|ent  /^^  ^ught  not  to  be  set 
aside. 


I  T     « 


7%e  CauH  being  equally  divided,   the  nonsuit  was 
^l«fr^  Vp  #11^,1  Aid  tfa^  /Uh|  t^f  idfi(^4sS^  i#ide  was 

Dischaiged. 
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CONTAINED  IN  THIS  VOLUME. 
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ACTION  ON  THE  CASE. 

(For  MaUchus  Suit.)' 

An  action  may  be  brought  to  re- 
cover damages  for  a  malicious 
suity  even  where  such  suit  is  ter- 
minated by  rule  of  court,  and 
the  rule  is  evidence  of  the  ter- 
mination' of  the  suit.  Brook  v. 
Carpenter.  Page  297 

ACTION.    (Parties.) 

See  Award,  1.    Assumpsit,  2. 

Joinder  in  Action. 

ADJUSTMENT. 
See  Insorancb,  2. 

ADVOWSON. 
See  Execution,  2. 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 

See  Practice,  4. 


AMENDMENT. 

See  Recovery,  8. 

Where  a  general  verdict  was  given 
on  a  declaration,  some  of  the 
counts  of  which  were  bad,  the 
Court  amended .  the  posteOf  by 
entering  up  judgment  on  a  single 
count,  after  argument  m  error, 
inK.B.    Richardson  V.  Mdluk. 

Page  9^ 

ANNUITY. 

1.  The  Court  set  aside  an  annuity 
where  910{.»  the  consideratioa 
money,  was  paid  to  the  grantor,' 
who  immediately  returned  it  all 
t>ut  1/.  to  pay  off  preceding  mip 
nuities,  and  \66L  which  the  at- 
torney, who  negotiated  die  affiur, 
retained  for  his  trouble.  Hemif 
V.  Tat^r.  IT! 

2.  A  ma* 


TS8  .T4Uyl^'/:AH 

656  ASSUMPSIT. 

lo  in*)fr'mti(hf:  o  It  o*  fun .}  it  »•{ 

9Chewfio*r«f  the  dt«4  b^  Ike 
-gnoltoe^ji'goodlv  liMugh«DhiUed 
abdoretffiiedlitiM  bjrttliQ  ^Mrtal'. 
oH?Ifotlyu#kno8afe»  ^thfe  ifatf 
Am  JttCCMMibrijyf  idaicriiitd  tin.  tie 
IbemoiU  jf  litis  jKiffiotet^dsoitgh 
1lte9Ddia.tt)C!  weiilte  {pi|iiibii)dbi- 

Oift^ff  kvilrai'  t^fuitietV  blmticrt  bind 

&f  Ba^tardYk  i.  ^  Vestrymen, 

Y-,  iT.f  being  requested  to  accept 
^HM  %.fi«a<V  »«6llW!dtP4of 

/P^f  epay  him  ou(.pC.^e<i|rQpfeds 
receiTed  for  butters  already  sold. 
T.  having  oeeepted  and  paid 
the  bills:  Held,  that  he  might 
sue  B.  fi^  ^fiiey  1  Uitf  and  re- 
ceived rito-KUsi  i«se»}i' I  Ca^  V. 
Brian.  54 

2.  Goods  weie^AM^tU^to  L.  C. 

^ihcj  payii%  (Mglisfln»4ie  same.- 
-A  Cftrntii  fioi  iM0fs«d  'ihBl  Wl.l 
-fi|lfdlWft»i^n4MrfbroinMt  arid 
,1^  bffcame  bankrupt ;  the  ship- 


ATTORNEY. 

voi^Aer^  in:  igilortii00  «r  Ij^sfio  df- 
<ia»itisl«Mes»apf^M4ih4^  A  ^i 
,  .  'Oqi  for.ibefm^lHtiM  ^hf>i  mri 
.'JIT^for  its  .  .  J.  •• .  -i  i;,(j 

...  Held,    that    K-  .iras   V^. 
\iDmgQU  iv»  KfvMeanA  Afwiiir. 

S4 i  .Tb0  IJItfebdapts  iM|d;i^^iU9:m0d 
.fi.«b«ner-pfir;^  4|p4si  W*i9^»*P 
S'Oiirgo  ^fas  to  be  sent  aloogiMe   * 

;  .{l^ncei.thffi^Wt^Vitrw^pr^tte 

1  vittv  Ws  )bqf||s'  ^lifiviii  WlD0il»f:jhe 

'^WigQ  lyi^g.  4W9t< .  t^ifsyp  yirdj^ 

y£rair\  tha  edge  /pC^ tbe^  ivbwfi  tk 

.  ^4Niptain  applied  to  thiedefiMtom' 

factor  for  labourers  to  remove  it 

into  the  boifU;  >  'Dii4actor  hs?- 

<4i<0.'ffefliaed» --sajUago  htfj  JP01M) 

labidebi^  the  cfaan^n^atty:,.  de 

^oaplain  JwIbA  bdKMwer8)fdr't]ie 

fMirfKMA:     -^   ".  •  '-^  «ii   ' '•' 

Held,  that.thefcfltiftmibtti^iii- 

icurred   migiitt  ']iolnvfth<tkridiDg 

,  ithe.  obane«»>paffi|r>..bfi  wooysisfl 

H)ii.  QOfmt^  finr  noney)  paidyiSofl 

work  and  labour.     Fletcher  ▼• 

Gillespie dnilOikif^.  ^ ^       635 

ATT^CiWpT. 

.5^  A^4W»i /?-•?. 


•_  ?:  k' 


l.ilAnf  attdfD^y  #htiVta^8^)M)ofSi(- 
4iigs  lipori  to'tfYd4kitt\i]r 

«im^,  ^'t^biihd'id'ifUlfii^ 
:g%0HieBt»M«|thoU^fio  fateirtfWft 

I   regular  authority  from  the  Flsm- 


AWARD,     . 

tiff,  commenced  an  action  of  re- 
-ptevlW,  UnA  tiftrPlBtmtff)'ktiD^itg 
^^  ttte  j»n>cedfe»g!i,  '6iirife#e€^«he 

but  afterwards,  concerttil^W%h 

lfctd«'l)ea?hirdant',  e^ticMed  tl^^  bktis- 

»tti^«if>jr  tfH^thh  record/  wiHittit 

^'^tutitig  the  attorney  his  costs, 

^nMe  Gc»i^t^'H^u«bd''«6«Va(iaf6 ^i!he^ 

^t»m%l6e  <^t«k^/'  dnfa  >^r^(«^- 

Tb^  iitndirf  o£!fli]|OisQlit«timedMB 
jai«-^^«itr.4»i^a'fai  fM  hiddi^>iit 
rsipiibliapiDfDiidiij  iUbidierM#Hint 
bid  up  to  23/.  after  a  i/mA^fi^e 
-biddeo'had] bid  iS/vr 'i '  r '  ^ M I 
V  '  Hdd^itimk^^he'dlaivcoUld  not 
sbe^ffifomied' iagiliasfi  IT  0ilb8^al»bt 
Sriddiiu^'i  C^muhrnc  AUOiH^  368 

,:)       AUTJ^PIIITY.  ,.       ,, 
&e  Award,  1.    Attorney,  2. 


\  ^Xi^vxj.'  nv 


See'AMitit/ltiffit, 

!•  Declaration,  thfit  j^  cause  being 
depending^!?  t^hinii&ry'  between 
Af.D.  andili^iitt'UilMs,  Plain- 

mm^^M  o^t{lhft!#iftrtJMK>Mr>:^ 
iO;^  tlM  Ibf)  malM8w;^il»^ 
<yf  the  suit,  and  aU'^difl^utea^ 
it^m^tAT  ^imdiiJHj&««kitfd.2 


»  • 
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I 
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Bankrupt.       657 
.Tia^MuaaA       d&a 

be  referred  to  the  arbitrament  of 

,tmbO(r;i«di»iMAta(MlirM6Ao»s 

iidbre^atia^todrfthdMrfiMitr 
odff  t^  ^esdihUdlott^Ae 
ijdchtfaitwdaiMHb  |br>«%flb'>Mtofii9- 
.ibtsm^  ^(th^  fliU) Ar>iftenited8 
UUd  fbbforti  «l»9iiittiriii^ioTIthe 
'jdwaord  i»«bKt1iBi)a4UttnMrswai4- 
riQfLcAaOfdieflbfleeiitbi^lciiofiRpiB. 

>  Ao(iddipi|7^Jllaiiiltf&dl£i&bo|Elri^f 

dlibl^.'Sie  Defendant,  executor 
as  aforesaid,  promised  to  pay : 

Heldi^M^i^iAliH^lllhat  die 
action  lay.49auiifLtlMPdexecutor; 

|ieare4^  to  b«)»e  b|^e^^?9«4f^^>byi 

enable  Plaintiff  to  sue ;  and  that 
the  autho^^yr^psim^  revoked 
by  the  d^^fi  of  7*.  B.  'Oimf 
vl  Coxi  and  AjiAheri'  ^*  JP2g«  zo 

."€»rrkit^tMb^iti "tl^  ^HSir^orV^ 
k)  -dli^^i^^ft  "J/'^nilUiSfi^^ 

^attabfnflenl'4»^  ff«dif)AWMflMft 
of  anJN^i^K^  ^BKfca4^f?fiF^. 

liM^d^iMtt^^dffiHF  rfMI^ir  Aft 
tilv>if  Off  u,Hj  ebloH  .-idiid  sdj 

.v»i  i>u^  HAIl^'IKtf  A^i  .\i  SUB 

./    );^SMiPRjMiriaB^8.ol6J>9vi9D 
Jd   ^  r.t%M|RfiW^w  BbooO  c5? 

ffWhfite  teavebtfetoH  IAmuA  4ir 


BASBBBBTPT. 


^wkmwmntAm 


cLilitti  ^itii  « |Muikiti^;bearro^  ihis 
i  a^Mskviptof}  iris. nagnmnid. for 

siittmgiwnfi^^theiveidioif  that 
Itididonot  ap^peftr  thai  Idtfj^if  the  i 
8tiffediiatiiii|^nerfdkiir'k>  dobt  was 
;»i;c9Qltaotsdi«tithsa  .siit .  jtmn^  be- 
ndfiiKfeudiemnifMt  of  the  edmniis- 
-nncntx  hi  '.'  **'        **>  /■•■-. 

•^tVilSi^^nkteaie  tsx^eufHd  by  the 
VJisaBfftkpt  after^fn^.ock  of  .bask- 
ruptcy,  to  a  releasee  who  knows 
of  the  bankr^pt^'^  insolvency^  is 
not   valid,    although    ,executed 
more   m&n  two  months  before 
^^albo'anii^iolil  of  die^cdmmissioni; 
V  •  V  Sii  Upoit-a  oon^mot  for  t wenty- 
wiom  aitftibefs  of  ■&   periodical 
Ldtuirk^  tarbe  diditetedJmotttiily, 
t.  iflit  Ji  gdntea  nmber,  a  Haintiff 
iGindy)aHe:'£ir  t|i«.natnfaieM  actu- 
-lialljFideUvered;  aUbbugiitl^e'cOn- 
;  Vtrdoite  notrediioed  into  writiiigy 
v»s^  raqoired  iBty'the-  statvte  of 

4uiiii  waaiiihorseMleillei^ttiid  livtvy- 
LiBidbleitee^^  iftariiis  d«ath  bis 
Xmidinriciinjtfd- job^  the'  bumiiass 
;  TdF'lb0  Jlvirry<«titti^  ind  bought 
-vlibiv^sw  let,  wliieh  she  do'bation- 
HoiHyVfidld'td^^asioiiievsc  ; 

-<)PUilij«>lMfllotitnl  €niding  to  8at>» 

•^  yotti )  ^v4eaniiaieakMi>  *  of^baMnrup  t 

'■^jiMttHfi wfddw^ ~ ' MarHn and 


^  :^^  3M6^w4^ca&re|^)NMie 

>r     '    and  die  old  statutes  ^froM  A^ 

it  I       /Mto^l8t,1835;]tprovid«di^ 

that '  lis  e&actitteACs  reapeeting 

^  certificataB   should*  t^e*  iBftct 

i   from  Ar<iyl2d,  18g5»  and  thai Ar- 

tificates  on  oomimsMOm  iMited 

I  .  after  the  act  took  effect,  should 

be  entered  of  record*     **  The 

present  p|p^etj^,i0  .b^kruptqr,* 

wasy  by  s.  135.»  to  be  continued) 

unless^heh  tdieratbo^were  ex- 

,  pAessli)^  declared;  >>  <t<  ,       IM 

,    ...Where  a  cynrimitsioni . w— i ds- 

.  sued  40  /offtMiy  J&25^  A^:the 

.  c#rtifioate  obtaioed.  inJit/vewtki 

1 

,.     Held^  tha^t.it  need  not 4itt'en- 
;  iwrediPf  record*  2Viltf^/«i  CMm- 

BANKER. 


^iVijMgilM^afe)  >       '   )^421 

&i  TfeBfOit.  e;dBv^liioh  Bopealed 
<  ^b  feittdr  bMiriQA  aii(4^iia(e^Md9 
'.QukaSim'Jwi^  IddH  a  ^bariikrqu's 
r  osftficitMhotaMdkoi  be  ktt^it^d 
£iior«yidaBde  QidiaiutiiteiiUI  ofif^e- 
cord*  - ' '-  ^■'-  '*  ' *^* * ' 


fV?  7ri«<>;r^HHJ>  2f  HM 


•    • 


I  • 


BANK  NOTE. 


/  ♦  ;» 


See  Trovee,  Li     ,  ,f 

,  BARON  AND  FJSMRn.,* 

1.  Wher^  a  wff^  leaves Whiftftdi^ 

^'unde^  sticK  an  ti^pt^hi^biidfi^W 

personal  "viol^irce  as  a!  Hi^^Hj^ 

e^eAi'to  ha^  btten^&sooillk 

her  husband  (t^IWHIe -fbi^^^ 

sanes  fdHiislfed  fo£  V^i*  ^^ti^ 

'MhtOeHtni'v.' Sitiiih,  'yr'-'^'-'hf! 

%  A  wife  havih^  ^^leff  W^btSi'. 

^  M86^  on  hef  dw6  iccbiflif  "Oitlfig 

-th^  )«ipfisOnhien15^)i^Htiyi^, 

aikd' he  hiavi<^  r^ttil^B' «o 

<WiA'  b^'  ^^  '^Big'^m 

after 


Bii;jj^P  ^GHAlfGfB. 


Jl^MSSDLS. 


»    I 


af^r  a^  Yer^ct  4ga^t  bim,  that 
,  •  be  was  liable  fiwartkles  fpmidied 
.,  4n  this  burioesfl)  with  bk  koow- 
, , ,  ledg^y  aft^r  hi9  retara^  though  the 
.  ':in¥oi<pes  aiMi  reoe^ts  were  in  the 
1 ,  iMvne  of  the  wife,  and  she  was 
.  i.  jrat^d  to  aiid  paid  the  poor's  and 
\  .paving  rates*  Pdtt^  \*  Anderson* 
\     .  Page  no 


BASTARDY. 

See  Insoi^yent,  1*  , 

Held,  upon  motion  fbr  a  new  trial, 

-  :that  the  mother  of  an  illegitimate 

.:  ehUd  might  recorer,  in  an  action 

.  for   money  had  and    received, 

money  deposited  with  a  parish- 

<  oflkef'  to  meet  aAy'  charges  to 

whkh  the  parish  might  be  liable 

-   in  re^ct  of  the  child.    Gatrke 

V.  Johnson  and  Another.         424 


BELL  6F  fiXCrtANGE. 

See  TaovBE,  %   Puiading,  10, 11. 

Bills  having  been  d^wn  on  the 

Defendants  by  their  agent  and 

with  their  authority,  in  respect  of 

a  property* winch' Uiey  afterwards 

ijtf^ferr^.to  A^y  Uiey  r^uesTe^ 

•«^^\ tpplace  fundi  in  their  h^ds 

,  to^me^t  the  bills  when  due^  ss^- 

jv^g^  M  It  rwould  be  unpl^«oapt-(o 

^^ve  bills  4raw>^  i>n  tjiieai.paid  by 

.,JW>lbqr  p^y/'    ilf  plifq? d  fopds 

^accordingly ;  but  when  the  bills 

wqre.^efk  vitb  Defepd^nts  yfor} 

^acpfrptmce,  ;i^  ^cc^^ptapce.was 

"|writteA  on  tfaeaif  A^n agwt  bav- 

..^Bg  .^oippjain^d  to  ope  of  tbe 

Defpq^ts  on  the  subjcdd^.be 


We  hflRDO-^faad)  tliaiiin^ne]i{^land 
tliey  ougbl  to(bai|>aid(^i  but^lrdo 
not  interfere- dni  Am  itmMadbs: 
you  diooUaeemyifXBrtaeri''»E; 

Held,  that  aU  1^  amotarited 
to  apard'aooeptanee  of  Hhe  b^ls 
on  which,  the-  Defitodantsi'ver^ 
liable  to  aa  indjgice^r  rbolieicn 
whom  and  A.  there  was  iMLipri- 
)  >  vity.  :  Fakiee  atsiOUmt  yt^Her- 

•  naegmndOtkns^^''^   ^*\P6^j012& 

■'  ■■BOND:"';'  '•*^'''*^' 

1.  T.  having  a  baisiDii^'acedttnt 

with  JPIaintiAi  on  wUqh:  te  was 

I  indebtefl   to  .them   mfiOAVm 

.  182%  DefeiidaBO  then  extented 

*  a  bond,.  oetaditioBad  far*  Kcara. 
.  PJaintifii  for  aajn  smnsoahifb  £>r 

tea  years  Hain^ 'Shoul^'jul- 
.  vaaca-OA   bills^j&s^'  wbaohiT. 
should  from  time  ta-iiipa'  chaw 
.  onthemormake.pfi)iUbl&il)thbir 
house,,  and  sil  cbeqiM»v^)ftc.\i[ot 
.e)(oeediii|^  fiO0Ol4tmitiifr.wliftlo^ 
It  wsB  ^agreed  tha^jtiisuhaod 
should  not  aSbct  a  priar  saouaity 
:  given  to  Plaiatiffii  hgs  2L  lufldK^ ; 
. .  but  no.  notice  was.  givm,  to  De- 
fendant by  Plaiatifi  that.  J\  was 
iudebtad  Xo  them  lOypODf*  I*  the 
time  the  Defendaot^axoip^tadtiis 
.  bood;  tTn  howamr».iaawiihe  k^^ 
counts  vyery/.filrtwighttjaad  .ae« 
cei^iad  the  youehecs  balCffeac^ 
At  the  close  of  Uaapdtiuat, 
i  Tm  i^as  iodbbted  to  Aa  jSlaiiillffil' 
.  wfMve  lha»  i^fiOQi^  ibut  aublie- 
quently  to  the  6aecitfiB|*(o£  Ae 
!  Defioodaot's  bead,  be  ;lttd  {and 
.jato  the  Jlaialira  bank  more 
than  5000?.:  ..ic 

Held, 


CAR&IER. 


COSTS. 


Hdd,  that  the  Defendant  was 
liable  to  the  extent  of  MOtf. 

Held,  aboy  that  the  Defend. 
■nt*8  bond  did  not  require  a  251. 
atamp.     WSiiams  and  Others  v. 

2.  A  bond  for  resigning  a  living  in 
finrour  of  one  of  two  brothers  of 
the  patron  is  void.  Fleicher  v. 
Lard  Sondes*  501 

BROKER. 
See  FagtoKi  1. 


CERTIFICATE. 
See  Bankrupt,  6. 


CARRIER. 


The  driVer  of  a  stage-coach  ga- 
thered the  bank  on  a  moonlight 
nighty  and  upset  the  coach.  He 
bad  passed  the  spot  where  the 
accident  happened  twelve  hours 
before,  but  in  the  interval  a  land- 
mark hadbeenrcmoved.  In  an  ac- 
tion for  an  injury  sustained  by  this 
accident,  the  Judge  told  the  jury, 
that,  as  there  was  no  obstruction 
in  the  road,  the  driver  ought  to 
Lave  kept  within  the  limits  of  it ; 
and  the  accident  having  been 
occasioned  by  bis  deviation,  the 
Plaintiff  was  entitled  to  a  ver- 


A  verdict  having  been  re- 
turned accordingly,  the  Court 
granted  anew  trial,  on  the  ground 
tluit  the  jury  should  have  been 
4ifected  to  consider  whether  or 
not  the  deviation  was  the  effect 
of  negligence.  Crq/U  v.  Water'- 
home:  819 


CHARTER-PARTY. 
See  Assumpsit,  3. 

CODICIL. 
See  Will. 

CONDITION. 

* 

See  BoND^  1. 

CONDITION  PRECEDENT. 
See  lysvRAMca,  2. 

COPY. 
See  Evidence,  2. 

COPYHOLD. 

A  feme  covert,  entitled  to  a  copy- 
hold, surrendered  it  after  aecKit 
examination  by  the  steward,  to 
the  use  of  her  husband,  with  hia 
assent,  testified  by  his  inunedipte 
admittance :  Held,  that  this  sur- 
render was  valid.  Seaman  and 
Others  v.  Max»e.  Page  378 

COSTS. 
See  Attorney,  S. 

1 .  Tlie  circumstance  that  the  Plam- 
tiff*8  cause  has  been  conducted 
by  one  who  is  not  an  attorney 
does  not  deprive  the  Plaintiff  of 
his  right  of  full  costs  against 
Defendant.    Reedery.  Bloom.   9 

2.  The  Court  wiH  not  stay  die  pro- 
ceedings in  a  writ  of  rijglkl  lOi 


COVENANT. 

the  costs  of  a  prior  ejectment 
are  paid.  Ckat/Ud  and  Wife, 
DemandanU;    Souter,   Tenant. 

Page }67 
3.  Wherfe  there  were  three  ver- 
dicts; jie  first  in  fevor  of  the 
Plainti^  the  second  in  favor  of 
the  Defendant  ty  reason  of  a 
misdirection,  arid  the  third  in 
favor  of  the  Dtibndaht  upon  the 
merits,  and  the  nile  for  the  first 
new  trial  r^y^^^.  %\^  ponsider- 
adon  of  costs,  the  Court  allowed 
the  Defendant  to  fake  the  costs 
of  the  first  or  second,  at  his  op- 
tion,, aj?a  *J^e  4jqBt^  ofithe  thiwii 

Bod^  V.  Esdaiie.  174, 

4w  A  tender  ahd  payment , Jnto 
Court,  by  which  the  PlainUrs 
claim  is  reducafl-belbw  40*.,  will 
not  entitle  the  Defendant  to 
enter  a  suggestion  on  the  Lon- 
don court  -of  pDMot^ce  act, 
although  the  issue  on  the  tender 
i«f  «fiwad  ^  •  tfie  Defendant. 
WakkUv^  Atkinson.  '   ggg 

5.  lOodte  nor  allowed  in  quare  im- 
p^i^  Wynd&m  v.  The  Bishop  of 
CarKde  and  Fletcher.  404 

-COURT  OF  REQUESTS. 
•  $ee  Costs,  4. 

COVENANT.  {In  restraint  of 
Trade.) 

m 

See  Vbkue,  2. 
Declaration,  that  the  Defendant, . 
on  the  considerations  mentioned 
m  a  certain  deed,  (which  the 
Plaintiff  brought  into  court,) 
agreed  to  submit  to  certain- par-, 
ticular  restraints  in' the  carrying 

on  of  hi? trade,  whicli  agreement 
Vol.  III. 


DEED,  Construction  of.  661 

he  aft«rward«^,  * viplaled.}  Hdd, 
on  gqpieral  H/m^rnm^  Iteilfthis 
was  a  sv^fl^eniiPtMWiaiillof  the 
consid^a^  fcyr.  ^  rcflwirt 
9gre^to.  Homer  y.AM^^SbfdMd 
,.Anqth0-9  ..       RigdX^'^ 


|.  X%-3^t^      •  \J 


.   •»«.^ 


DAMMtES. 

I 

See  Replevin,  I.^^nte^est,  2. 

r 

DEDICATION,  Tp  y^E  Public. 
See  Evidence,  7. 


i  I 


DEED. 
See  EviDfeNCE,  2. 


DEED,  Construction  ofI 


\ 


I.  By  deed  of  1750, glands  were 
limited  to  the  use  Qf  such  person 
as  i7.,  2).,  Af.^  and  C.  should  by' 
their  joint  deed,  in  the  preseAce, 
of  two  witnesses,  appoint ; 

And  for  default  of  such  ap- , 
pointment„  to  the  use  of  such 
person  as  i/.,  JD.^iand  Af.,\in^' 
case- they  should  all  survive  Q.y 
by  their  joint  deed,  in '  the  pre- 
sence of  two  witnesses,  should , 
appomt;  ^ 

And  in  .default  ^f,^  and  unlif 
such  appointment,  .. 

Part  of  the  premises  to'  (7.  for 
life,  without  impeachment,  of 
waste :  ' 

And  that'  part  after  her  de* 
cease,  and  the  rest  of  the  pre- 
mises^ to  the  use  of  such  person 
as '17.  by  deed,  in  the  presence 
of  two  witnesses,  should  appoint ; 
Yy  And 
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DEVISE. 


And  for  default  of,  and  until 
such  appointmenty  to  H*  and  his 
heirs  for  ever. 

By  a  settlement  made  in  1751 
on  Uie  marriage  of  M*  with  R*, 
and  attested  by  three  witnesses, 
H^  D^  M^f  and  C  granted^  bar- 
gmnedy  sold,  releasedf  confirmed, 
directed,  limited,  and  appointed 
the  premises  to  Z.  and  his  heirs, 
to  the  uses,  trusts,  intents,  and 
purposes  thereinafter  expressed, 
limited,  and  declared  concerning 
the  same;  among  which  was  a 
term  of  500  years  in  trust  to  the 
use  of  L.f  to  raise  portions  for 
younger  children  by  sale  or 
mortgage  of  the  premises  there- 
by granted  and  released^  so  as 
that  thereby  none  of  the  prior 
estates  in  the  premises  should  be 
impeached  and  incumbered ;  and 
Hf  D.f  M.,  and  C  covenanted 
that  they  (or  one  of  them)  were 
seised  of  Uie  premises  by  them 
thereby  granted  and  released  for 
an  absolute  estate  of  inheritance, 
and  that  they  would  make  such 
farther  assurance  of  the  premises 
thereby  released^  settled^  or  lu- 
tured^  as  should  be  required : 

Held,  that  the  legal  fee  of  the 
premises  did  not  become  vested 
in£.    Wynne  y.  GriffUh* 

Page  179 

%  Settlement  of  premises  to  7.  S, 
and  his  heirs,  to  the  use  of  W,  7. 
and  his  heirs,  until  a  marriage 
between  R.  7.  and  £.  6.,  then 
to  the  use  of  W.  7.  for  the  life 
oi  R.  7,  with  several  limitations 

.  over  on  the  death  of  R,  7.,  in 
favor  of  his  wife  and  children ; 
with  a  term  for  SOO  years  in  * 


7.  S^  to  commence  on  the  death 
of  JZ.  7.,  f(M-  securing  a  rent* 
charge  to  the  wife  of  7.  S^  and 
to  determine  on  the  perform- 
ance of  that  trust,  and  subject  to 
the  foregoing,  to  W.  7.  and  his 
heirs: 

W.  T.  died  before  the  mar- 
riage of  J?.  7.,  who  was  his  heir 
at  law,  leaving  a  will  and  execn- 
tors:  Held,  that  the  execotors 
did  not  take  any  interest  in  the 
premises,  and  that  JR.  7.  took  a 
fee  in  them,  subject  to  the  tern 
•for  300  years.  Trevdyan  ▼-  Trt- 
velyan  and  Others.        Poge  616 

DEVISE. 

See  FORFEITUBB,  1. 

1.  Devise  oflands  and  personahj, 
in  trust  out  of  the  rents  to  apply 
250/.  a  year  to  the  maintaiance 
of  devisor's  daughter  till  she 
should  be  twenty*one,  or  marry, 
and  out  of  the  residue  as  mncfa 
as  should  be  thought  necessary 
for  the  maintenance  of  devisor's 
son  till  he  should  be  twenty-ooe 
or  his  sister  marry,  and  upon  his 
attaining  twenty-one  or  his  sis- 
ter's marrying,  to  raise  SOOOLp 
and  pay  the  interest  of  it  to  the 
daughter  after  her  attaining 
twenty-one  or  marrying;  and 
subject  thereto  that  tJte  trustees 
should  stand  seised  of  the  resi- 
due in  trust  for  the  son  till  he 
attained  twenty-one,  and  th^i  to 
the  use  of  the  son,  his  heirs,  ex* 
ecutors,  and  administrators  for 
ever :  But  in  case  the  son  should 
die  under  twenty-one  and  the 
daughter  survive,  or  in  case  the 


DEVISE- 
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son  should  live  to  twenty*one 
and  afterwards  die  without  law- 
ful issue,— to  the  use  of  the 
trustees  till  the  daughter  attain- 
ed twenty-one  or  married,  and 
then  to  the  use  of  the  daughter 
for  life»  with  divers  remainders 
over: 

Held,  that  me  trustees  took 
.  the  legal  estate  till  the  5000^. 
was  raised,  and  that  but  for  the 
intervention  of  the  trustees  the 
son  would  have  taken  a  fee  with 
an  executory  devise  over  in  the 
event  of  his  dying  without  issue 
living  at  the  time  of  his  death. 
Glover  v.  Moncton*         Page  IS 

%  By  a  will  reciting  that  the  de- 
visor was  seised  of  divers  free- 
hold  and  certain  copyhold  estates 
in  /^  under  mortgage  for  a  cer- 
tain sum  to  A.,  devisor  gave  aU 
his  said  freehold  and  copyholds 
to  P.  and  A,  in  trust  for  certain 
purposes;  the  residue  of  his  free- 
hold, leasehold,  and  copyhold 
estates  he  gave  to  S.  P. 

At  the  time  of  making  his  will 
and  oi  his  death,  the  devisor  was 
also  seised  of  twenty-one  acres 
in  /.,  not  under  mortgage,  and 
of  various  leaseholds : 

Held,  that  the  twenty-one 
acres  passed  to  S.  P.  under  the 
residuary  clause.  PuUen  and 
Others  v.  Putten  and  Others.    47 

3.  Devise  of  lands  to  A,  for  life, 
remainder  to  B.  in  fee,  subject 
to  and  charged  with  the  payment 
of  20l.  a  year  to  Q.  D.  during 

.,    her  life,  to  be  paid  by  A.  as  long 

.    as  she  should  live,  and  aftefr  her 
decease  to  be  paid  by  B. : 
Held,  a  charge  on  the  land,  < 


for  which  C.  D.  might  distrain. 
Buttery  v.  Robinson,     Page  3d2 

4.  Devisor  directed  that  his  rents 
should  be  applied  in  paying  MJD. 
and  jF.  D.  the  interest  of  sums 
charged  on  his  freehold  property ; 

.  and  subject  thereto  in  paying 
A.  D.y  widow  of  his  son  J^.,  101. 
a  year  till  death  or  second  mar- 
riage; that  the  remainder  of  the 
rents  should  be  applied  to  the 
maintenance  and  education    of 
J,  2).,  his  grandson,  till  he  was 
twenty-one,  and  if  he  should  die 
before,  to  the  maintenance  and 
education  of  his  grand-daughter, 
M.  F.  D.    That  after  J.  D.  and 
M.  P.  D*  should  have  attained 
twenty-one,  W,  D.,  his  son,  should 
have  an  annuity  of  20^.  out  of  the 
rents  for  the  term  of  his  life,  sub- 
ject as  aforesaid ;  the  remainder 
of  the  rents  were   devised  to 
A.  D.  for  the  life  of  W.  2>.,  or 
till  her  second  marriage:  after 
the  death  of  W,  D.,  devisor  gave 
the  premises  to  the  use  of  J,  2>. 
and  his  heirs;  and  liJ.D.  should 
die  before  the  period  aforesaid 
without  lawful  issue  living  at  his 
death,  he  gave  the  rents  to  W.D. 
for  his  life,  subject  as  aforesaid ; 
and  after  the  death  of  W,  2>.,  to 
his  children,  share  and  share  alike, 
and  in  default  of  such  issue,  to 
A,  D.  and  her  heirs.    Devisor 
died,    leaving    A.  D.,     J.  2>., 
M.F.D.y  and   W.D.^IF.D. 
being  his  heir  at  law :  —  A.  D. 
next  died,  intestate  and  unmar- 
ried ;  «/.  D.  afterwards  attained 
twenty-one,  and  died  unmarrie^i 
in  the  lifetime  of  W»  D*  .* 

Held,  that  on  the  death  of 
Y  y  2  J.  D.p 


/ 
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DISTRESS- 


EVIDENCE. 


«/•  D.f  W,  D.  became  entitled  to 
an  estate  for  life  in  the  lands. 
Mason  v.  Robinson  and   Others, 

Page  621 

C.  devised  lands  to  a  feme 
covert  for  her  life,  and  then,  to 
the  intent  that  she  or  her  hus- 
band should  not  be  entitled  to 
receive  the  rents  of  the  tenant, 
appointed  trustees  to  receive 
them,  pay  them  over  to  the 
wife,  and  attend  torepairs;  with 
power  to  distrain,  lease,  &c.  By 
a  codicil  C.  revoked  the  devise 
in  the  will,  the  trustees  named 
therein  having  died,  and  devised 
die  land  to  other  trustees,  to  the 
same  intents,  and  in  the  same 
manner  in  all  respects,  as  if  the 
new  trustees  had  origiaally.been 
named  trustees  in  the  will : 

Held,  that  the  new  trustees 
took  tlie  legal  estate  in  the  land. 
Tenni^  dem.  Gibhs  and  Others  v. 
Moody,  3 

DISTRESS. 
See  Landlord  and  Tenant. 

1.  Plaintiff  entered  a  farm  under 
ah  oral  agreement  for  a  lease  for 
ten  years;  though  the  time  of 
paying  rent  was  settled,  it  did 
not  appear  what  was  the  amount 
to  be  paid ;  the  lease  was  never 
executed;  but  Plaintiff  occupied 
according  to  the  terms  of  the 
proposed  lease,  and  paid  a  cer- 
tain rent  for  two  years : 

.  Held,  that  the  lessor  might 
distrain.    Knight  v.  Bennett.  S61 

2.  By  agreement,  as  well  as  by 
custom  of  the  country,  a  tenant 
was  to  have  the  use  of  the  barns 


and  gate-rooms  to  thrash  oat  his 
com  and  fodder  his  cattle  till  the 
May'day  after  the  expiration  of 
his  term ;  his  term  expired  at  MH- 
chaelmas  1824?;  he  was  then  re- 
strained by  injunction  from  car- 
rying off  the  Y>i'emises  com  in 
straw :  in  Janj/ary  1825  his  land- 
lord distrainePa  rick  of  com  on 
the  premises :  Held,  that  the  dii- 
tress  was  valid.  Knightv-Bemidi. 

Pagem 


EJECTMENT. 

jSee  FoRFxrruRE,  1 .  Execution,  I. 
Insolvent,  2. 

ERROfi* 

See  Pleading,  6.  Practicb,  17. 

m 

1.  The  Court  will  not  interfece  vith 
the  allowance  of  a  writ  of  error. 
Jones  V.  De  Lisle.  •  125 

2.  The  record  stated  a  verdict  for 
Plaintiffs  on  twelve  counts,  v^d 
that  the  jury  were  discharged  on 
eight  others. 

The  issues  on  these  I&tter 
counts  being  immaterial,  tie 
Court  refused  to  reverse,  on 
error,  the  judgment  for  the  Plain- 
tiff, on  the  ground  that  the  dis- 
charge of  the  jury  was  not  stated 
on  the  record  to  be  with  the 
consent  of  the  parties.  P(^ 
and  Others  v.  Sonnett  and  Others* 

S81 

EVIDENCE. 

» 

See,  Action  on  the  Ca» 

1.  To  fix  a  Plaintiff  with  lmoirie4j« 

of 


EVIDENCE- 
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of  a  general  notice  by  which  a  * 
coach  proprietor  had  limited  his 
responaibilityy  it  was  proved  that 
the    Plaintiff  had  taken  in  for 
three  years  a  newspaper  in  which 
the  notice  *faad  been  advertised 
once  a  week;  the  jury  having 
nevertheless    found    a    verdict 
against  the  proprietor,  the  Court 
refused  a  new  trial.    Rofmley  v. 
Horn*  P(ig^  2 

2.  The  Defendant,  afler^  settling  a 
drafl  of  articles  of  partnership 
with   the  Plaintiff,    having    en- 
grossed and  executed  a  deed, 
differing  in  some  respects  from 
the   draft  of   the  articles,  the 
Plaintiff  refused  to  execute  the 
deed;    but    having    afterwards 
commenced  an  action  for  breach 
of  agreement  to  take  him  into 
partnership,  he  moved  to  be  at 
liberty  to  inspect  and  copy  the 
deed.     The  Court    refused   to 
order  such  inspection.    Ratcljffh 
v.  Bleashy.  148 

S.  Where  a  sheriff's  warrant  to  levy 
execution  had,  after  the  levy, 
been  returned  by  the  bailiff  to 
'  the  under-sheriff  while  the  sheriff 
was  yet  in  office,  and  the  bailiff, 
upon  being  called  as  a  witness, 
did  not  produce  it:  Held,  that 
proof  of  notice  to  the  sheriff*s 
attorney  to  produce  it  was  suffi- 
cient to  entitle  the  party  to  give 
parol  evidence  of  its  contents. 
Tajiin  v.  Atty.  164 

4:  The  Plaintiff  had  lost  his  part  of 
an  agreement  under  seal  after  it 
had  been  duly  stamped. 

At  the  trial  of  an  action  on 
the  agreement,  the  Defendant, 
upon  notice,  produced  his  part, 


unstamped,  and  the  Plaintiff  the 
draft  of  the  agreement : 

Held,  that  the  Defendant's 
part,  unstamped,  might  be  re- 
ceived in  evidence*  Munn  v. 
GoMold.  Page  292 

5.  Whei'e  a  petitioning  creditor's 
debt  was  vacated  by  his  giving 
the  bankrupt  a  check  on  the 
petitioning  creditor's  banker : 

Held,  that  to  establish  the 
debt  the  payment  of  the  check 
must  be  proved.  That  it  was 
not  sufficient  (especially  where 
the  bankrupt's  papers  came  to 
the  hand  of  the  petitioning  cre- 
ditor) to  show  the  check  to  have 
come  to  his  hands  again,  and 
that  his  bankers,  the  day  after 
the  date  of  the  check,  paid  on 
his  account  to  the  bankrupt's 
bankers  a  sum  corresponding 
with  the  amount  in  the  check. 
Bleasby  and  Another,  Assignees 
ofByerSy  a  Bankrupt,  v*  Crosdey 
and  Others.  430 

6.  The  Defendant  having  pub- 
lished imputations  against  the 
Plaintiff  as  envoy  of  the  state 
of  ChUh  and  the  PlainUff  in  a 
declaration  for  libel  having  stated 
as  matter  of  inducement,  that  he 
was  envoy  of  that  state :  Held, 
upon  motion  for  a  new  trial,  that 
the  admission  of  these  two  facts 
upon  the  face  of  the  alleged 
libel  was  sufficient  proof'  of 
them  to  enable  the  Plaintiff  to 
sustain  his  action.     Yrisarri  v. 

Clement,  4S2 

7.  Persons  had  for  some  years  been 

in  the  habit  of  passing  up  and 
down  a  new  unpaved  and  un- 
finished street,  which  terminated 
Yy  3  in 
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EXECUTOR, 


FACTOR. 


in  fields,  where  other  hoiuses  were 
built. 

A  jury  having  found  a  dedi- 
catioq  to  the  public,  the  Court 

.  refused  to  grant  a  new  trial, 
which  was  moved  for  on  the 
ground  that  this  was  not  suffi- 
cient evidence  of  a  dedication. 
Jarm  v.  Dean.  Poge  ^1 

6.  A  party  who  sues  another  for 
arresting  him  on  an  illegal  war- 
rant is  not  bound  to  produce  the 
warrant.   Holroyd  v,  Doncaster, 

492 

EXECUTION. 
See  Award,  1. 

Several  crops  having  been  taken 
under  an  habere  focias  posses- 
sionem issued  on  an  ejectment 
brought  against  a  tenant  for 
holding  over,  the  Court  refused 
a  rule  for  the  lessors  of  the  Plaln- 
ti£F  to  pay  over  the  value  of  them 

'  to  the  Defendant  after  deducting 
the  amount  of  rent  due.  Doe 
dent.  Upton  and  Others  v.  Wither- 
toick.  1 1 

EXECUTOR. 

See  Award,  1. 

When  a  rectory  falls  vacant,  the 
advowson  of  which  belongs  to  a 
prebendary  in  right  of  his  pre- 
bend, and  the  prebendary  dies 
without  having  presented,  the 
presentation  does  not  belong  to 
his  personal  representative.  Ren- 
neO  V.  Bishop  of  Lincoln.      22S 


FACTOR. 

A,  and  B,  haying,  by  their  brokers, 
purchased  cottons,  warranU  or 
orders  fo|r  delivery  were  made 
out  in  th^  name  of  the  broken, 
and  the  cottons  were  left  in  tbeir 
possessioq,  as  the  brokers  of  i. 
Immediately  after  the  purchase, 

B.  paid  A.  one-half  the  valae: 
When  considerable  purchases 
had  been  made,  the  brokers  were 
informed  that  B.  had  an  interest 
in  the  goods  purchased ;  >l^  after 
this,  directed  the  brokers  to  pro- 
cure him  a  loan  on  the  security 
of  the  warrants,  and  C.  adTsnced 
money  by  discounting  bills  dravD 
by  A.  upon  the  broken;  as  a 
security  for  which,  the  whole  of 
the  warrants  were  deposited  with 

C.  by  the  brokers : 

While  they  were  so  deposited, 
the  brokers,  upon  directions  from 
A.  and  J?.,  divided  the  goods  held 
on  their  joint  account,  by  appro- 
priating specific  warrants  to  eacn 
party,  having  first  obtained  them 
from  C.  for  that  purpose:  Before 
the  bills  became  due,  the  brokers 
were  directed  by  A.  to  get  one 
half  renewed :     C.  having  dis- 
counted fresh  bills  for  this  pur- 
pose,   the  brokers  left  in  *^ 
hands  of  C,  as  a  security,  the 
warrants  belonging  to  B» ;  ^*^ 
knowing  that  B.  had  any  interest 
in  them : 

Held,  that  B.  might  reco^ 
from  C.  in  respect  of  the  %<^ 
thus  pledged  to  him  hj  >*• 
WiUiams  and  Others  v.  Bam 
and  Another.  ^^  ^^ 

FEME 


FOREIGN  JUDGMENT. 


INFANT. 
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FEME  COVERT. 
See  Copyhold,  1. 


A  it: 


i    - 


i/Tt- 


^•-  >    .;. 


FINE. 

^By  a  marriage  settlement,  an  estate 
was  limited  to  the  use  of  hus- 
band and  wife  for  life,  with  re- 
mainders over  to  the  children  of 
the  marriage,  and  in  default  of 
issue,  to  the  r^ght  heirs  of  hus** 
band  and  wife:  There  was  a 
power  in  husband  and  wife  to 
charge  the  estate  during  their 
lives,  and  a  power  to  certain 
trustees,  in  whom  the  legal  estate 
was  vested,  to  sell  on  the  di- 
rection of  the  husband  and  wife, 
or  the  survivor : 
*  The  husband  and  wife  bor* 
rowed  money  by  way  of  annuity ; 
created  a  term  of  1000  years,  and 
levied  a  fine  to  G«  in  fee,  which, 
by  a  deed  to  lead  the  uses,  was 
declared  to  be  *^  in  trust  to 
secure  the  regular  payment  of 
the  annuity,  and  to  corroborate 
the  said  term :" 

Held,  that  this  fine  did  not 
extinguish  the  trustees*  power  to 
sell  under  the  direction  of  the 
wife.     Sir  J,  Tyrrell  v.  Marsh. 

Page  31 

FOREIGN  JUDGMENT. 

Unless  the  contrary  be  shewn,  the 
Court  will  presume  that  the  de* 
cision  in  a  foreign  judgment  is 
consonant  to  the  justice  of  the 
case.  Amott  v.  Redfern  and  An^ 
either.  353 


•«i 


FORFEITURE. 
See  Execution,  1« 

In  ejectment  to  recover  premises 
forfeited  for  non-payment  of  rent, 
a  difference  between  the  amount 
of  rent  proved  •to  be  due  and  the 
amount  demanded  in  the  lessor 
of  the  Plaintiff's  particular  is  not 
material.  Tenny  dem.  Gibbs  and 
Others  v.  Moody.  Page  S 

FORMEDON. 
See  Practice,  h 

FRAUDS,  STATUTE  OP- 

See  Bavkrupt,  3. 

<<  Messrs.  Morley  and  Co.-*- We 
hereby  promise  that  your  draft 
on  William  Clarke^  Son,  and  Co, 
dde  at  Messrs.  Mastermans*  at 
six  months,  on  the  27th  of  No- 
vember next,  shall  be  then  paid 
out  of  money  to  be  received  from 
St.  Phillip's  church,  say  amount 
174/.  13*.  5d.  —  W.  Clarke,  W. 
Boothby  :"* 

Held,  that  this  undertaking 
was  void  within  the  statute  of 
frauds,  no  consideration  appear- 
ing for  Boo/A^ys  promise*  Marty 
and  Others  v.  Boothby*  Same  ▼• 
Boothby  and  Clarke.  107 

FREIGHT. 

See  Assumpsit,  2. 


INFANT. 

Where  liable  to  costs. 
Thompson* 

Yy  4 


Paget  "i* 

609 

INSOL« 
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INSOLVENT. 


INTEREST. 


INSOLVENT. 

1.  Obligors  in  a  bastardy  bond 
discharged  under  the  insolvent 
debtor's  act  subsequently  to  a 
judgment  on  the  bond,  are  liable 
for  expences  incurred  in  respect 
of  the  bastard  subsequently  to 
their    discharge.     Davies    and 

••   Others  v.  Amott  and  Others* 

Page  154 

2.  Under  1G.4*.  c.ll9.  the  pro- 
visional assignee  of  the  insolvent 
debtor's  court  may,  without  ap- 
plication to  that  court,  sue  in 
ejectment  for  property  assigned 
to  him.  Doe  d,  Clarke  and 
Others  v.  Spencer,  203 

S.  This  Court  will  not  stay  the 
proceedings  in  an  action  brought 
by  the  provisional  assignee  of 
the  insolvent  debtors'  court,  on 
an  objection  that  it  was  not 
proved  at  the  trial  of  the  caus6 
that  the  assignee  had,  pursuant 
to  1  6.4.  c.  112.  «.  11.,  the  au- 
thority of  the  insolvent's  debtors' 
court  to  proceed.    Doe  d.  Spen* 

'  eer  v.  Clarke.  370 

4.  A.  agreed  to  sell  to  C.  a  copy- 
hold, the  legal  title  to  which  had, 
by  mistake,  been  conveyed  to  B. 

^•subsequently  was  discharged 
under  the  insolvent  debtors'  act : 

After  his  discharge,  B.  sur- 
rendered the  copyhold  to  ^., 
who  surrendered  it  to  C,  and  C. 
paid  the  purchase  money  to  2>. 
on  ^.'s  behalf: 

Hield,  diat  A/b  assignee,  under 
the  insolvent  debtor's  act,  might 
recover  this  money  from  2>. 

Held,  also,  that  D.  might  re- 
tain out  of  it  his  charges  for  con- 


ducting the  sale  of  the  copyhold, 
and  the  amount  of  a  bond>  which, 
at  the  time  of  the  agreement  to 
sell  the  copyhold,  A.  had  given 
to  D.,  with  a  promise  to  pay  it 
out  of  the  proceeds  of  the  sale. 
TwisSy  assignee  of  JVraggj  an 
insolvent,  v.  White.        Page  486 

INSURANCE. 

See  Pleading,  4. 

1.  An  association  of  shipowners  for 
the  mutual  insurance  of  each 
other's  ships,  in  which  each  mem- 
ber is  only  liable  to  the  extent 
of  his  subscription,  is  not  illegal 
under  the  6  G.  1.  c.  18. 

2.  Where,  by  the  terms  of  a  policy, 
losses  were  to  be  paid  in  three 
months  after  an  adjustment  by  a 
committee  of  the  insurers,  and 
the  committee  refused  to  adjust 
upon  the  request  of  the  insured: 
Held,  he  might  sue  on  the  policy, 
notwithstanding  there  had  been 
no  adjustment.  Strong  v.  HoT' 
vey  30* 

» 

INTEREST. 

1.  The  rate  of  interest  for  loans 
advanced  within  the  dominions  of 
native  and  independent  Indian 
sovereigns,  by  British  subjects 
domiciliated  and  residing  within 
such  dominions,  is  not  limited  |o 
12  per  cent.    House  of  Lords* 

193 

2.  Where,  after  the  creditor  has 
endeavoured  to  obtain  payment, 
there  has  been  a  wrongful  with- 
holding of  a  debt  arising  out  of 
a  contract  w^ich  does  not  ctrry 

interest, 


r 


LAlpLORD  AND  TENANT. 

interest,  the  jury  may  allow 
interest  in  the  shape  of  damages 
for  the  unjust  detention  of  the 
money.  AmoH  v.  Redfem  and 
Another.  P^g^  353 


LIEN.^ 
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JUDGMENT  AS  IN  CASE  OF 
A  NONSUIT. 

See  Practice,  15. 

JOINDER  IN  ACTION. 

1.  Persons  in  partnership  as  bank- 
ers  may,  without  shewing  the 

''  proportion  of  their  respective 
ahares,  join  in  an  action  for  a 
libel  against  them  in  respect  of 
their  business.  Forster  and  itoo 
Others  y.  Lawson,  452 

2.  Where  several  persons  jointly 
interested,  agreed  to  horse  a 
coach,  each  of  them  one  stage, 
on  the  road  from  L.  to  i?.,  and 
that  in  case  of  default  one  of 
them  should  sue  the  defaulter 
for  a  penalty  which  should 
be  divided  among  the  non-de- 
faulters: Held,  that  an  action 
might  be  maintained  on  the 
agreement  against  a  defaulter, 
by  the  party  so  appointed  to 
sue,  and  that  the  others  need  not 
join  in  the  action.  Radenhurst 
V.  Bates.  463 


LANDLORD  AND  TENANT. 

See  Distress,  1,  2.    Use  and 
Occupation.    Execution. 

1.  The  Plaintiff  who  had  occupied 
lands  under  A»y  upon  /l/s,  death 


entered  into  an  agreement  to  pay 
rent  to  the  Defendant,  and  paid 
\s.  as.  an  acknowledgment  of  his 
title,  being  ignorant  that  it  was 
disputed: 

It  turning  out  afterwards  that 
the  Defendant  had  no  claim  to 
the  property : 

Held,  that  the  Plaintiff  might 
dispute  the  Defendant's  title  in 
a  plea  of  non  tenuit  in  replevin. 
Gregory  v.  Doidge  and  Another. 

Page  474 

LIBEL. 

See  Evidence,  6.     Joinder  in 
Action. 

1.  Plaintiff,  a  surgeon,  petitioned 
parliament  against  quacks : 

Defendant,  a  journalist,  com- 
mented severely  on  the  contents 
of  the  petition,  and  charged  the 
Defendant  with  ignorance  of  hia 
profession,  pointing  out  ignorance 
of  chemistry,  which,  he  s^d^ 
appeared  on  the  face  of  die  pe- 
tition : 

Plaintiff  then  sued  Defendant 
for  libelling  him  in  his  profession 
of  a  surgeon ;  —  the  Judge  di- 
rected the  jury,  that  if  they  con- 
sidered the  Defendant's  attack  a 
fair  comment  on  the  Plaintiff's 
petition,  -^  if  the  charge  of  igno- 
rance was  collected  from  the 
petition  alone,  and  was  not  the 
spontaneous  effusion  of  malice 
in  the  Defendant, «—  the  writing 
in  question  was  no  libel ;  he  also 
directed  them  to  consider  whe- 
ther the  Defendant  had  imputed 
to  the  Plaintiff  ignorance  in  his 
profession  of  a  surgeon,  or  igno- 
rance 
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UBEL. 


LIMITATIONS,  STATUTE  OF- 


ranee  of  chemtetry,  for  if  they 
thought  the  latter,  the  declar- 
atkm  was  not  adapted  to  the 
Plaintiff's  case. 

The  jury  having  found  a  ver- 
dict for  the  Defendant,  the  Court 
granted  a  new  trial,  costs  to 
abide  the  event. 

Qiupref  Whether  a  petition  to 
parliament  on  matters  of  general 
importance  is  such  a  publication 
as  renders  the  petitioner  an  ob- 
ject of  fair  criticism  and  com- 
ment.   Dunne  v.  Anderson, 

Page  88 

S.  To  say  of  one  who  carries  on 
the  business  of  a  corn  vendor, 
^'  You  are  a  rogue  and  a  swind- 
ling rascal;  you  delivered  me 
160  bushels  of  oats  worse  by  6^« 
a  bushel  than  I  bargained  for,'* 

^  is  actionable*  and  entitles  him  to 
a  verdict  without  proof  of  spe- 
cial damage.  Thomas  v.  Jackson. 

104 

8.  An  action  of  libel  does  not 
lie  for  any  thing  written  against 
a  party  touching  his  conduct  in 
an  illegal  transaction;  but  for 
misconduct  imputed  to  him  in 
'  any  matter  independent  of  the 
-   illegal  transaction,  though  arising 

out  of  it,  an  action  lies. 
4w  H^ld,  that  the  following  pas- 
'  sage,  *^  The  Plaintiff  lost  no  time 
in  transferring  himself,  toge- 
ther with  200,0002.  sterling  of 
John  BuIPb  money,  to  Parisf 
where  he  now  outtops  princes 
in  his  style  of  living,"  did  not 
impute  -to  the  Plaintiff  having 
committed  a  fhiud  on  the  En^tsh 
nation.      Ytisarri  v.  Clement. 

452 


LIMITATIONS,  STATUTE  OF. 

U  The  following  letter  from  the 
Defendant  to  Plaintiff's  attorney, 
was  given  in  evidence  by  a  Plain- 
tiff in  answer  to  a  plea  of  the 
statute  of  limitations :  —  **  I  have 
received  yours  respecting  Plain- 
tiff's demand;  it  is  not  a  just 
one;  I  am  ready  to  settle  the 
account  whenever  Plaintiff  thinks 
proper  to  meet  on  the  business ; 
I  am  not  in  his  debt  90^.,  nor  any 
thing  like  that  sum;  shall  be 
happy  to  settle  the  difference  by 
his  meeting  me  :** 

Held,  that  the  Judge  was  jus- 
tified in  directing  the  jury,  ^  that 
after  this  letter  the  statute  of 
limitations  was  out  of  the  ques- 
tion." 

Per  Burrough  J.  A  statemeot 
made  by  a  counsel  upon  his  ad«* 
dress  to  the  jury,  but  in  the 
hearing  of  his  client,  is  binding 
on  the  client  if  he  makes  no  ob<* 
jection.    CoUedge  v.  Horn. 

Page  119 

Q.  Defendant  being  arrested  on  a 
debt  more  than  six  years  old, 
said,  ''  I  know  that  I  owe  the 
money,  but  the  bill  that  I  gave  is 
on  a  three-penny  receipt  stamp, 
and  I  will  never  pay  it  :**  Held, 
not  such  an  acknowledgement  as 
would  revive  the  debt  against  a 
plea  of  the  statute  of  limitations. 
A' Court  V.  Crass.  329 

S.  Where,  to  a  plea  of  the  statute 
of  limitations,  the  Plaintiff  re- 
plies a  promise  within  six  years, 
and  proves  a  promise  to  pay 
when  of  ability^  made  three  years 

after  the  original  cause  of  action 

accrued, 


PLEADING. 


&II 


accrued,  and  within  six  yean  of 
the  commencement  of  the  action: 

Heldy  he  must  also  prove  the 
Defendant's  ability. 

Burrough  J.  and  Park  J  *  dis* 
sentieniUnu.  Scales  v.  Jacob. 

Page  6S8 


MAGISTRATE. 
See  Trespass,  I. 

MONEY  HAD  AND 
RECEIVED. 

See  AssoMFsiTi  1.    Bastardy,  1. 


PARTIES. 

&eJoiNDSR  IN  Action.  Award,  1. 
Assumpsit,  2.    Vestrymj^n. 

PARTNER. 
See  Arbitration,  L  > 

PAYMENT. 
See  Bond,  1. 

PLEADING. 

See  Joinder  in  Action,  1,  2. 
Venue,  2. 

!•  In  replevin,  avowry  was  made 
in  respect  of  a  right  of  common 
claimed  by  the  corporation  of 
Alntoick  under  a  grant  from  the 
De  Veseu 

The  Plaintiff  pleaded  that  the 
corporation  had  been  accustomed 
to  appoint  a  reasonable  numbeir 
of  herds  for,  among  other  things^ 
superintending  the  comrooR  and 


beasts  on  it,  and  also  to  appoint, 
fbr  the  pains  of  each  herd,  a  rea- 
sonable and  proper  number  of 
stinu  of  each  such  herd,  to  be 
depastured  upon  the  common : 

Held,  sufficient  after  verdict. 
BlUoU  V.  Hardy.  Page  61 

2.  Declaration  for  assault,  battery, 
and  tearing  clotheb. 

Plea,  that  Defendant  was  not 
guilty  of  the  said  supposed  as- 
saults in  manner  and  form  as  the 
.  Plaintiff  complained : 

Held,  that  the  modo  atJbrmA 
included  a  denial  of  the  battery 
and  laceravitf  as  well  as  the  as- 
sault.      WeathreU  v.  Hc/mard. 

1S5 
8.  The  declaration  stated  a  rule  of 
court,  by  which  it  was  ordered, 
that  the  proceedings  in  this  ac- 
tion should  be  stayed ;  that  the 
Defendant  should  be  discharged 
out  of  custody;  and  that  Plain- 
tiff should  deliver  up  the  bill  of 
exchange  on  which  the  action 
was  brought : 

Held,  a  sufficient  allegation  of 
the  termination  of  the  first  suit 
to  support  an  action  for  a  siali- 
cious  suit.    Brook  v.  CarfesUer. 

SOS 
4.  Where  the  regulations  of  an  as- 
sociation of  ship«eiwnerSy  com- 
bined for  the  mutual  assurance 
of  each  other's*  ships,  were  in- 
dorsed on  the  back,  and  were 
declared  to  Sana.  ptKtt  of  a  policy 
of  inawraiioe,  to  whieh  they  were 
subscribers  e  HeU,  that  the  de- 
claration in  an  action  for  a  loss 
under  the  policy  ought  to  set 
'  out  the  regulations  as  well  as  the 
policy.     Strong  v.  Rule.         SI 5 

5.  The 
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PLEADING. 


POWER. 


5.  The  Plaintiff  prescribed  for  a 
right  of  sole  pasture  **  from  the 
feast  of  St.  Thomas  until  the  18th 
of  AprU"  and  proved  the  exer- 
cise of  the  right  between  those 
periods : 

Held,  on  motion  to  set  aside  a 
nonsuit,  that  it  was  not  necessary 
to  allege  the  right  in  the  plead- 
ings from  Old  St.  Thomases  day. 
Smith  V.  FUmer.  P^^  4*01 

6.  Averment  in  a  declaration  on 
the  gaming  act,  that  the  party 
lost  to  the  Defendant  by  playing 
at  rouge  et  noir  : 

Held,  sufficient  on  error,  with- 
out alleging  the  money  to  have 
been  lost  by  playing  'with  him. 

2.  The  Plaintiff  having  sued 
gut  tam^  alleged  the  loss  at  the 
parish  of  St.  JameSy  in  the  county 
of  Middlesex  : 

Held,  sufficient  in  error,  al- 
though in  Middlesex  there  are 
the  parishes  of  St.  James,  Clerk- 
entoell,  and  St.  James  in  the 
liberty  of  Westminster.  Taylor 
V.  J.  Williams.  449 

7*  Plaintiff  purchased  a  horse  for 
55l.f  the  Defendant  warranting 
.  bim  sound,  and  agreeing  to  give 
1/.  back  if  the  horse  did  not  bring 
Plaintiff  4i.  or  5l. 

The  averment  in  the  declar- 
ation was,  that  in  consideration 
the  Plaintiff  would  buy  of  the 
Defendant  a  horse  for  a  certain 
price,  to  wit,  55l.f  the  Defendant 
undertook  the  horse  was  sound : 

Held,  a  Variance,  Gaselee  J. 
dissentiente.    Blt/th  v.  Bampton. 

472 
8.   Declaration,  that  in  consider- 
ation Plaintiff  had  delivered  to 


Defendant  a  watch  to  repair^ 
Defendant  undertook  to  rqiair 
and  re*deliver  it  to  the  Plaintiff* 

Breach,  non-delivery;  evi- 
dence ;  that  Defendant  repu red 
and  tendered  the  watch  to  PbuD- 
tiff,  who  said :  "  Take  it  to  my 
uncle  in  M.,  who  will  pay  for 
it,"  when  the  Defendant  took  it 
to  another  uncle,  who  lost  it:  * 

Held,  no  variance.  Wilson  v. 
Poxvis.  Page  633 

9.  Several  pleading.  Inconsistent 
pleas  not  allowed,  except  under 
an  affidavit  of  their  necessity. 

635 

10.  The  declaration  on  a  bill  of 
exchange  stated  it  to  have  been 
drawn  payat)le  to  the  order  of 
the  drawer  in  London,  and  ac- 
cepted by  the  Defendant  at  Lon- 
don,  according  to  the  usage  of 
merchants ; 

Held,  that  averment  and  proof 
of  presentment  for  payment  in 
London,  or  of  excuse  for  non- 
presentment  in  London,  were  un- 
necessary.    Selby  y.Eden,     611 

11.  Where  the  acceptor  of  a  bill  of 
exchange  accepts  it  payable  at  a 
banker's^  it  is  not  necessary  in  an 
action  against  the  drawer  to  al- 
lege that  the  bill  was  presented 
to  the  acceptor  in  person,  if  there 
is  an  averment  that  it  was  duly 
presented  at  the  bankers.  De 
Bergareche  v.  Pittin.  476 

POWER. 

See  Fine. 

A  trustee  having  a  power  to  sell  an 
estate  of  which  the  cestui  que 
trust  was  tenant  for  life  without 

impeach- 


PRACTICE. 
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impeacbment  of  waste,  sold  and 
conveyed  the  land  only,  received 
the  money  for  it,  and  applied  it 
to  the  purposes  of  the  trust ;  the 
cestui  que  trust,  by  the  same  con- 
veyance, sold  and  conveyed  the 
timber,  and  received  the  money 
for  it : 

Held,  that  the  power  was  not 
well  executed.  Cholmeley  v. 
Paxton.  Page  9Kyi 

PRACTICE. 

See  Award,  3.  Evidence,  2. 
Trovbb,  3.  Infant.  Venue,  1. 
Attorn£T>  8. 

1  •  Demandant  flowed  to  withdraw 

*  demurrer,  and  reply  de  novo  in  a 
writ  of  formedon,  upon  show'ing 
good  ground  by  affidavit.  Chol- 
meley V.  Paxton.  I 

2.  Where  a  first  capias  is  issued  on 
an  affidavit  of  debt  filed  with  the 
filacer  of  one  county,  if,  instead 
of  a  testatum^  a  second  capias  is 

'  issued  into  another  county,  a  new 
affidavit  of  debt  must  be  filed 
with  the  filacer  of  the  second 
couiity.     DorvUle  v.  JVhoomtoell. 

39 

3.  Where,  in  a  special  case,  judg- 
ment was  given  for  the  Defend- 
ant on  a  point  not  mentioned  in 
the  case  or  argument,  and  on  a 
supposed  state  of  facts,  collected 
by  the  Court  from  a  document 
appended  to  the  case,  but  the 
reverse  of  those  which  really 
took  plaice,  —  the  Court  refused 
to  stay  proceedings  or  reconsider 
the  case  without  the  Defendant's 

.  consent,  —  although  a  statement 

•  of  the  real  facts  as  to  this  point, 
contained  in  the  case  when  agreed 


on  by  the  Defendant's  junior 
counsel,  engrossed,  and  signed 
by  the  Plaintiff's  leading  counsel, 
had  been  aflerwaiAs  struck  out 
by  the  Defendant's  counsel,  be- 
cause not  enumerated  in  a  col- 
lection of  facts  agreed  on  at  the 
trial  of  the  cause  with  a  view  to 
the  special  case ;  but  the  state- 
ment was  never  disputed;  and 
the  Defendant's  counsel  had  been 
instructed  to  direct,  and  had  di- 
rected, the  argument  exclusively 
to  another  point.    Pike  v.  Carter^ 

Page  85 

4.  Affidavit  to  hold  to  bail  on  the 
ground  that  Defendant  was  in- 
debted to  Plaintiff  in  trust  for 
Deponent,  under  a  deed  by  which 

'  the  Defendant  had  covenanted 
to  pay  **  at  certain  times  and  on 
certain  events  now  passed  and 
happened:"  Held, sufficient.  Bar- 
nard V.  Neville,  126 

5.  In  C.  B.,  provided  there  be 
fifteen  days  between  the  teste  of 
the  first  and  the  return  of  the 
second,  a  second  writ  of  scire 

Jacias  may  be  tested  and  issued 
before  the  quarto  die  post  of  the 
return  of  the  first. 

Sunday  may  be  reckoned  as  a 
day  in  one  of  the  four  days  which 
must  elapse  between  the  return 
of  the  second  wrU  and  signing 
judgment.  Combe  and  Others  v. 
Cuttill.  162 

6.  Subpoena.     Thorpe  v.  Graham. 

223 
7«  Where  a  plaintiff  does  not  ap- 
pear, a  verdict  cannot  be  taken 
'  against  him,  though  the  Defend- 
ant pleads  a  tender.    Anderson 
V.  SAato.  290 

8.  Arrest 


PRACtlCE. 


RECOVERY. 


8.  Arrest  under  the  name  of  Stephen 
T.  SUk.  Fail-bon^  executed  in 
the  name  of  Stephen  Thomas 
SUk:  Held,  ill  Lake  y.  SOL 

Pifge296 

9«  iWhere,  upon  the  day  appointed 
for  the  trial  of  a  writ  of  right, 
only  three  of  the  knights  ap- 
peared, and  the  sheriff  returned, 
that  the  fourth  was  too  ill  to  ap- 
pear in  that  or  the  ensuing  term, 
which  return  was  confirmed  by 
the  affidavit  of  a  medical  man, 
the  Court  granted  a  summons  for 
another  knight.  Tooth  v.  Bag- 
toell.  S7d 

10.  In  a  writ  pf  right,  the  sheriff 
having  returned,  that  he  had 
summoned  four  lawful  knights, 
to  wit,  A>B.yB8q,;  C.D.y  Esq.; 
E,  F*f  Esq. ;  and  G.  //.,  Esq. : 
Held,  on  demurrer,  that  this  re- 
turn could  not  be  traversed. 
AngeU  V.  Angdl.  39S 

11.  Trial  at  bar;  what  circum- 
stances insufficient  to  support  an 
application  for.  AngeU  v.  AngeU. 

S97 

12.  Sending  process  by  the  post  in 
a  letter  which  the  Defendant  re- 
fuses to  receive,  is  not  good  ser- 
vice, although  the  refusal  may 
have  been  wilful,  and  accom- 
panied with  a  long  avoidance  of 
service.    Redpath  v.  WiUiams* 

443 

13.  At  the  trial  of  a  writ  of  right 

the  tenant  must  begin.     Tooth  v. 

BagxveU.  446 

14«  Demandant  took   the  record 

down  to  the  assizes^    The  cause 

was  made  a  remanet.  At  the 
.  neott  assizes  the  tenant  appeared, 
'  but  the  demandant  did  not,  try. 


The  Cooit  icftaed  to  alfov 
die  taiaae  to  enter-^jodgment  as 
m  ease  of  a  nonsuit.  Demmm^ 
Demandant;  BaUf  Tenant, 

Page  499 

15.  Bail.     Commissioner's    aacfao- 
rity.  Moore  y.  Kenrick.  60S 

16. 'Where,  in  ejectment,  the  tenants 
in  possession, -having  under- 
taken  to  appear,  eater  into  the 
common  consent  rule,  plead  «s- 
stanter^  and  take  short  notice  of 
trial,  —  made  no  defence  at  the 
trial,  but  sued  out  a  writ  of  error 
when  judgment  was  signed,  the 
Court  allowed  the  lessor  of  the 
plaintiff  to  take  his  judgment 
against  the  casual  ejector.  Dot 
dhn,  Morgan  v.  Roe.  169 

PRESENTATION. 
See  Executor,  2. 

PROVISIONAL  ASSIGNEE. 
See  Insolvekt,  2. 

PUFFERS. 
See  Auction,  1. 


QUARE  IMPEDIT. 
See  Costs,  5. 


RECOVERY. 


1.  Recovery.  Affidavit  of  present- 
ation necessary  to  admit  the  word 
^*  advowson**  in  an  amendment. 
Holmesy  Demandant;  Seton,  2V- 
nant;  Foreman,  Vouchee.      176 

2.  Where 


RESIGNATION-BOND. 


SURRENDER.  673 


3.  Where  the  vouchee  became  in- 
sane* between  the  time  of  exe- 
cuting the  warrant  of  attorney 
and  the  passing  of  the  recovery, 
the  Court  refused  to  pass  the  re- 
covery.    WakoUj  Vouchee, 

Page  423 

%  A  part  of  the  premises  named  in 
the  deed  to  lead  the  uses'  had 
been  omitted  in  the  copy  of  the 
pnedpey  which  precedes  the  war- 
rant of  attorney :  tho  Court  said, 
they  could  not  apply  the  warrant 
of  attorney  to  premises  not  named 
in  the  pnecipe,  and  refused  the 
amendment.  Oddie^  Demandant ; 
Foster^  Tenant ;  Earl  of  Ply- 
mouthy  Vouchee.  446 

REHEARING- 
See  Practice,  3. 


RENT-CHARGE- 
See  Devise,  3- 

REPLEVIN. 

See  Pleading,  1.     Landlord 
AND  Tenant. 

In  an  action  against  the  sheriff  for 
taking  insufficient  sureties  in  re- 
plevin, the  assignee  of  the  reple- 
vin-bond cannot  recover  as  spe- 
cial damage  (beyond  the  penalty 
of  the  replevin-bond)  the  ex- 
pences  of  a  fruitless  action  against 
the  pledges,  unless  h^  gives  the 
sheriff  notice  of  his  intention  to 
sue  them.  Baker  v.  Garratt  and 
Another*  56 

RESIGNATION-BOND. 
See  Bond,  2. 


RIGHT  OF  WAY. 
See  Way,  1. 

RULE  OF  COURT, 

Page^9L 


SCI-  FA. 
See  Practice,  5* 

SERVICE  OF  process: 

S^e  Practice,  12. 

SET-OFF. 
See  Insolvent,  4. 

SLANDER. 
See  Libel,  2. 

STAMP- 
See  EviDXNCBy  4.    Bond,  1- . 

STATUTES,  Construction  of. 
See  Bankrupt,  3.    Turnpikk. 

SUBPOENA. 
See  Practice,  6. 

SURRENDER* 
£^  Copyhold,  1» 


TENDER. 


L  Where  a  party  has  separate  de- 
mands for  unequal  sums  against 
several  persons,  an  ofier  of  one 
sum  for  the  debts  of  all,  will  not 
support  a  plea  stating  that  a 

certain 
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TROVER. 


certain  proportion  of  the  sum 
offered  was  tendered  for  one  of 
them. 
2.  An  offer  of  a  certain  sum  in  full 
of  a  demand  is  not  a  legal  tender. 
Strong  V.  Harvey.         Page  804? 

TITHES. 

1.  An  agreement  to  take  tithes  of 
wheat  by  one  sheaf  taken  at  va- 
rying intervals  out  of  each  of 
many  shocks  of  ten>  is  not  illegal. 
Collier  v.  Jacob.  106 

2.  To  place  a  wheat  crop  in  shocks 
of  varying  numbers,  and  throw 
out  the  tentli  sheaf,  isiiot  a  legal 
mode  of  setting  out  tithes,  al- 
though there  be  no  fraud.  Wal- 
ker v.  Ridgway,  317 

TRESPASS. 

1.  Trespass  does  not  lie  against  a 
magistrate  for  any  thing  done  in 
the  discharge  of  his  duty,  unless 
he  is  made  acquainted  with  all 
the  circumstances  under  which 
he  is  called  on  to  act.  Pike  v. 
CaHer.  78 

2.  Though  the  freehold  of  the 
church-yard  is  in  the  parson, 
trespass  lies  for  the  erector  of  a 
tomb-stone  against  a  person  who 
wrongfully  removes  it  from  the 
church-yard  and  erases  the  in- 
scription.    Spooner  v.  Brewster. 

1S6 

TROVER. 

1.  The  Defendants,  bankers  in  a 
small  town,  gave  notes  of  their 
own  to  a  stranger,  of  whom  they 
asked  no  questions,  in  exchange 
for  a  500^.  Bank  of  England 
note: 


Held,  that  the  Flaintifi,  from 
whom  the  500/.  note'  had  been 
stolen,  and  who  had  duly  adver- 
tised their  loss,  might  recova 
the  note  of  the  Defendants.  Smm 
and  Others  v.  Peacock  and  Otken, 

Page¥iS 

2.  In  an  action  by  the  owner  of  a 
lost  bill  of  exchange  against  a 
banker  who  had  cashed  it  to  a 
stranger:  Held,  that  the  jiirj 
were  properly  directed  to  con- 
sider whether  the  Plaintiff  had 
used  due  diligence  in, apprising 
the  public  of  his  loss,  and  whe- 
ther the  Defendant  had  acted 
with  good  faith  and  sufficient 
caution  in  the  receipt  of  the  bill. 
Beckwith  V.  CorraU  and  Another. 

3.  In  an  action  of  Trover,  where 
the  value  of  the  goods  converted 
was  not  ascertained,  the  Court 
refused  to  stay  proceedings  upon 
delivery  of  the  goods  to  the  Plain- 
tiff or  payment  of  the  value  there- 
of.    Tucker  v.  Wright.  601 

4.  Plaintiff  being  indebted  to  J.  (/•> 
shipped  goods  under  a  bfll  of 
lading  addressed  R.  P.,  with  di- 
rections to  him  to  sell  the  goods 
on  Plaintiff*^  account,  and  place 
the  net  proceeds  to  the  credit  of 
J.G. 

R.P.  having  pledged  the  goods: 
Held,  that  the  Plaintiff  had  a 
sufficient  title  to  sue  in  trover, 
tmd  tha#the  right  to  the  posses- 
sion of  the  goods  was  not  in  J.  G. 

Gasdee  J.  dissentiente.  Sdlici 
V.  Smith  and  Others.  603 

5.  Defendant,  according  to  one 
witness,  having  admitted  taking 
"  from  his  bankers,  or  at  Don* 
caster,'  and  according  to  another, 

"from 


USE  AND  OCCUPATION. 


VERDICT. 
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*^  from  a  stranger  at  Doncaster 
races,  for  bets  wooy"  a  Stf.  bank 
of  JBngland  note,  without  inquir- 
log  or  taking  any  account  of  the 
nuniber  of  the  note,  aiid  the  jury, 
in  an  action  by  the  Plaint!^, 
who  had  lost  the  note,  and  duly 
published  their  loss,  having  found 
a  verdict  for  them,  the  Court 
granted  a  new  trial.  Sn^m>y»  Sad- 
dler. Page  610 

TURNPIKE. 

By  the  enacting  clause  of  a  turn- 
pike act  it  was  proviiled  that 
there  should  be  taken  of  every 
person  attending  any  cattle  or 
carriage,  for  every  horse  drawing 
any  stage  coach,  the  sum  of  6c^.' 

By  an  exempting  clause  it  was 
added,  **  that  if  any  person  should 
have  paid  the  toll  foi^  passing, 
die  same  person,  upon  producing 
a  ticket,  should  be  permitted  to 
re-pass  free  w)th  the  same  cattle 
or  carriage  :** 

Held,  that  the  toll  having  been 
paid  by  the  coachman  on  pass- 
ing, for  horses  drawing  a  stage 
coach,  a  second  toll  could  not  be 
demanded  for  the  same  horses 
re-passing,  though  with  a  differ- 
ent coach  and  different  coach- 
men, but  belonging  to  the  same 
proprietor.  Norris  and  Others  v. 
Poate.  41 


USE  AND  OCCUPATION. 

Where  a  lestee  quitted,    in   the 
middle  of  his  term,  apartments 
VoL.ni. 


which  he  had  taken  for  a  year, 
and  the  lessor  let  them  to  an* 
other  tenant : 

Held,  that  she  could  not  re- 
cover in  an  action  for  use  and 
occupation  against  the  lessee  for 
a  subsequent  portion  of  the  year 
during  which  the  apartments  had 
been  unoccupied : 

Held,  also,  that  by  the  ad- 
mission of  another  tenant  she 
dispensed  with  the  necessity  of 
a  written  surrender.  Walls  y. 
Atcheson.  P^g^  ^^ 


VARIANCE. 

See  Pleading,  5.  7,  8. 

VENUE. 

1.  An  affidavit  that  the  cause*  of 
action  arose  in  Lancashire  and 
not  elsewhere,  having  been  an- 
swered by  an*  affidavit  that  it 
arose  on  a  contract  for  the  pur* 
chase  of  500  bags  of  cotton,  to 
be  shipped  at  Trieste  and  de- 
livered at  Liverpool,  the  Court 
refused  to  remove  the  venue 
from  London  to  iaverpooL  WU- 
kinson  v.  Tattersal.  428 

2.  In  covenant  against  the  assignee 
of  the  lessee  of  premises  described 
in  the  declaration  as  situate  within 
the  liberties  of  Bermchupon" 
Ttoeed,  the  venue  cannot  be  laid  in 
Northumberland.  The  Mayor, 
Bailey  and  Burgesses  o/ Berwick'' 
upoh'Ttoeed  v.  Shanks,  459 

VERDICT. 

See  Practice,  7- 

Zz 
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WILL. 


WRIT  OF  RIGHT. 


! 


VESTRYMEN. 

Vestr3nnen  who  signed  a  resolution 
ordering  the  parish  surveyor  to 
take  steps  for  defending  an  in* 
dictment  for  not  repairing  a  road, 
were  held  not  to  be  responsible 
for  the  payment  of  the  attorney 
employedby  the  surveyor.  Spratt 
v.Potoell  and  Another.  Page  4i7S 


WAY. 

Defendant  pleaded  a  grant  of  right 
^  of  way  by  deed,  subsequently 
lost.  PlaintifFy  in  bis  replication, 
traversed  the  grant.  At  the  trial, 
there  being  conflicting  testimony 
as  to  the  uninterrupted  use  of 
the  way,  the  Judge  directed  the 
jury,  that  if,  upon  this  issue,  they 
Aought  Defendant  had  exercised 
the  right  of  way  uninterruptedly 
for  more  than  twenty  years  by 
virtue  of  a  deed,  they  would  find 
for  the  Defendant;  if  they  thought 
thei%  had  been  no  way  granted 
by  deed,  they  would  find  for  the 
Plaintiff. 

Held,  that  this  direction  was 
right.  -Levitt  Y.  WUson.        115 

WILL. 
Tliree  codicils  of  different  dates 


were   indorsed  on  a  will  dalj 
attested  for  passing   re^    pro- 
perty. -  The   fi]%t    referred    to 
lands  mentioned  in  the  will,  made 
a  disposition  of  lands  purchaKd 
subsequently  to  the  will,  accord- 
ing to  directions  in  tlie  will  as  to 
the  devisor's  lands  in  geaer^ 
gave  a  legacy  to  the  derisarV 
wife,  and  appointed  her  eieco- 
trix,  in  addition  to  the  execatni 
named  in  the  will ;  it  was  attssted 
by  only  two  witnesses.    The  se- 
cond, which  also  was  attested  by 
only  two  witnesses,  referred  to 
lands  mentioned  in  the  will,  gtve 
directions  touching  the  sale  of  a 
portion  of  them,  revoked  a  legacy 
given  by  the  will,  and  ^ipointed 
two  new  executors  in  the  room 
of  those  mentioned  in  the  will. 
.  The  third  merely  i^pointed  a 
new  executor  in  the  room  of  the 
executor  named  in  the  second 
codicil,  and  was  attested  by  three 
witnesses : 

Held,  that  the  third  codicil 

operated  as  a  republication  of  the 

first.      Guest    v.    iVUUu^    and 

Others.  "  Page  614 

WRIT  OF  RIGHT. 

See  Practice,  9, 10,  li.  IS,  14^ 
Costs  2. 
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